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I. INTRODUCTION
Thank you for your interest in serving as a legal advocate for women with breast
cancer. In 2000, the American Bar Association Commission on Women in the Profession
(the “Commission”) received a grant from the Susan G. Komen Foundation to develop a
program and materials on breast cancer advocacy, in order to train attorneys to advocate
for breast cancer patients who need assistance related to their diagnosis and/or treatment.
The Commission developed materials that include information on breast cancer and
protecting the rights of diagnosed women. The Commission first presented a Presidential
Showcase CLE program on breast cancer advocacy at the 2000 ABA Annual Meeting in
New York City. Thanks to the Susan G. Komen Foundation, the Commission has been
able to continue this advocacy ever since. In 2008, the ABA Health Law Section joined
the Commission in this work. Together they formed the Breast Cancer Advocacy Task
Force (the “Task Force”). While no longer involved in the operations of the Task Force,
the Commission’s played an important role in organizing the Task Force. It is the Task
Force’s hope that by training lawyers to advocate for breast cancer patients, we
accomplish the dual goals of serving a population of women with special legal needs and
providing opportunities for attorneys to do satisfying work. In 2011, the Task Force was
recognized for its efforts when it received the Section Officers Conference (SOC)
Meritorious Service Award.
Most of the women seeking legal assistance will have issues related to coverage
for treatment, employment problems, or debt relief. This Advocacy Guide (this “Guide”)
therefore is organized around these three subject areas. Each section is designed to be
virtually stand-alone and user-friendly. Many footnotes refer the reader to source
materials, web sites, and case law.
This Guide is not intended to be an exhaustive treatment of either the science or
medicine of cancer, or of the legal issues, statutes, regulations and cases discussed herein.
This Guide is intended to provide an overview of the issues a breast cancer patient most
likely will encounter and to enable you, as her advocate, to gain an understanding of how
to offer assistance. If you need further assistance, please contact the Task Force and we
will try to locate an attorney with specialized expertise to help you provide legal services
to a breast cancer patient. It is also important to note that many of the legal concepts
described in this Guide may be applied to issues related to all types of cancers.
The Task Force often receives communications by women seeking legal
assistance related to their breast cancer (or other cancer) conditions. However, it is the
policy of the ABA that referrals to specific counsel may not be made by staff receiving
such communications. Once trained, we encourage each lawyer contact their various bar
referral programs to alert those making referrals that you are available, ready, willing and
able to provide assistance to breast cancer patients. In addition, the Task Force has a
relationship with the Cancer Legal Resource Center (CLRC). The CLRC has a
professional panel which includes volunteer attorneys that provide free and confidential
information. The staff of the Task Force would be able to provide contact information
for the CLRC for those attorneys interested in volunteering time.
1

The Task Force believes that the good works of lawyers trained to provide legal
services to women with breast cancer can only be realized by connecting those with
needs to those with knowledge. Networking to promote the connection between
patient/client and lawyer is part of and essential to the process. The Task Force thanks
you in advance for your future good works in this endeavor.
The materials in this Guide are intended for educational purposes only and are not
intended to provide legal or medical advice on any particular set of facts or
circumstances.
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II.

BREAST CANCER 101

Even though breast cancer can affect both men and women, it remains
overwhelmingly a female disease.1 In 2006, there were over 212,000 new cases of
women diagnosed with breast cancer in the United States and nearly 41,000 deaths. This
means over four out of five women who develop breast cancer will spend time (and many
will spend significant time) facing many challenges beyond their medical needs in
dealing with their disease. Because one in eight women will be diagnosed with breast
cancer in their lifetime, having a good grasp of how the medical and legal issues intersect
is worthwhile for any attorney interested in these matters.
This Guide is not a comprehensive discussion of the biology of breast cancer.
Instead, it is intended to give the advocate a basic understanding of breast cancer, and the
patient’s physical condition at the four different steps in the disease management process:
Detection, Diagnosis, Treatment, and Survivorship. It also should provide a language for
communicating with the patient, medical specialists, and insurance personnel. In
addition, this summary may expedite the disease management process, since
opportunities may be lost if beneficial treatments are neglected.
A.

Breast Cancer Basics

Because there are many organized research studies about breast cancer and
because there are a large number of breast cancer patients, there is a significant body of
knowledge about the pathology, physiology, and staging of the disease.
1.

Pathology and Physiology of Breast Cancer

Breast cancer is the uncontrolled growth of cells, at one, or possibly more,
discrete site(s) beginning in an individual’s breast. Depending on factors not fully
understood yet, these cells will usually multiply sufficiently to form a measurable tumor,
although the process may occur over a period of a few months or over many years.
Given enough time, these cells may travel to one or more lymph nodes under the arm
(“axilla”) closest to the affected breast or they can “metastasize” (i.e. spread) to another
location. Breast cancer is said to have metastasized when cells have left the primary
tumor and have traveled in the body to a location beyond the lymph nodes. Metastatic
breast cancer most commonly travels to the bones, liver, and/or lungs, but it may also
travel to other sites, such as the brain. No matter where it goes it is still called breast
cancer (e.g., “breast cancer metastatic to lung” is not equivalent to “lung cancer”). While

1

AMERICAN CANCER SOCIETY, STATISTICS FOR 2007, www.cancer.org/docroot/STT/stt_0.asp (last visited
Mar. 6, 2007).
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early stage breast cancer is often curable, metastatic breast cancer is very rarely curable
and usually deadly for the very reason that it can travel to vital organs.2
How one determines the extent and severity of a breast cancer is based on how the
cancer cells grow and how they look under the microscope.3 Doctors categorize the
severity of breast cancer on the basis of its size in the breast, its spread in the body, and
the sorting of its biology. The “size” and “spread” of the cancer is categorized by the
staging system. The sorting process has helped cancer doctors (“oncologists”)
understand that breast cancer is not one disease, but a number of different, but related,
cancerous diseases all having their origin in the breast. Different breast cancers can,
therefore, range from aggressive to indolent from one person to the next even though the
“size” and “spread” may all appear to be the same.
Looking at the breast cancer cells under a microscope is the first type of “sorting”
used by pathologists to determine the diagnosis of a breast cancer subtype. Breast cancer
is typically adenocarcinoma, but there are a variety of subtypes of adenocarcinoma. The
most common subtype is invasive or infiltrating ductal carcinoma.4 Another common
subtype is invasive lobular carcinoma, which has a different natural history from other
breast cancers.5 There are several other less common types and subtypes of breast
cancer found by routine microscopic examination.
Sometimes an examination by microscope, with routine staining of the tumor
sample, is all that is needed to “sort” the type of breast cancer. However, for most breast
cancer diagnoses it is very important to continue the “sorting” process, using whatever
sorting method(s) may be required to diagnose the type or subtype of the breast cancer at
issue. For example, there are certain receptors such as estrogen receptors and HER2/neu
receptors that are important for prognosis and treatment. While regular staining
techniques take two full business days to complete, there are more specialized pathology
tests such as Fluorescent in situ Hybridization or “FISH”, which should be seriously
considered to detect HER2/neu receptors for every person with breast cancer. This
“sorting” process usually takes a week or more to complete. A more recent method of
“sorting” is the use of microarray gene chip technology, which is a method of evaluating
a broad spectrum of genes that are active, or not, in a patient’s breast cancer.

2

AMERICAN CANCER SOCIETY, BREAST CANCER FACTS AND FIGURES 2005-2006,
www.cancer.org/downloads/STT/CAFF2005BrF.pdf (last visited Mar. 6, 2007).
3

Stuart J. Schnitt and Anthony J. Guidi, Pathology of Invasive Breast Cancer, in DISEASES OF THE BREAST
425-470, 425 (Jay R. Harris, Marc E. Lippman, Monica Morrow, and C. Kent Osborne, eds., 2000).
4

Id. at 426.

5

Id. at 428.
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a)

Pre-Cancerous Conditions

Before invasive breast cancer develops, there must be at least one normal cell that
undergoes molecular changes leading to the development of hyperplastic cells.
Eventually hyperplastic cells may become dysplastic cells. Dysplastic cells may become
carcinoma in situ of which there are two forms: 1) Ductal (or Intraductal) Carcinoma in
situ (DCIS), and 2) Lobular Carcinoma in situ (LCIS). Mammography often can detect
DCIS, a condition that is being diagnosed with increasing frequency.6 Even though
DCIS is not technically a cancer yet, it is grouped with breast cancer statistics,
constituting about 20% of the cases annually (about 40,000 women). If appropriately
treated, these women usually have excellent outcomes.
b)

Inflammatory Breast Cancer

On the opposite end of the breast cancer spectrum, are women with Inflammatory
Breast Cancer. These women often have poor outcomes. This type of cancer comprises
only 1-3% of newly diagnosed breast cancer cases, but it is perhaps the most aggressive
form. It also has some unique symptoms. Unlike other forms, there may not be a welldefined tumor, although a dominant mass is present in many cases.7 The breast may be
red and swollen due to blockage of lymph vessels by cancer cells. The skin of the breast
may have ridges or be pitted like the skin of an orange.
2.

Staging Breast Cancer

Another important differentiator between breast cancer patients is “stage”. There
are four stages of breast cancer (remember DCIS and LCIS are pre-cancers and are not
staged this way). The breast cancer staging system, like other kinds of cancer, is based
on three variables: Tumor mass (size in the breast); Lymph Node involvement (spread to
the axillary lymph nodes); and Metastasis (spread to anywhere else in the body) or
“TNM”. TNM calculations for breast cancer may be summarized as follows: Stage I
means a tumor of 2 centimeters (“cm”) or less with no cancer cells detected in adjacent
lymph nodes or at distant sites; Stage II means a tumor of 5 cm. or less with cancer cells
detected in movable adjacent lymph nodes, but not at distant sites; Stage III (a) means a
tumor greater than 5 cm. with or without cancer cells detected in movable adjacent lymph
nodes or a tumor of any size where adjacent lymph nodes contain cancer cells and are
unmovable, but with no cancer cells at distant sites; Stage III (b) means a tumor of any
size where cancer cells are found within the chest wall or skin, but not at distant sites; and

6

Id. at 383, 397.

7

Id. at 650.
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Stage IV (metastatic) means that cancer has been found at sites distant from the tumor.8
As noted above, metastatic breast cancer has no known cure in the vast majority of cases.
B.

Breast Cancer Detection

The U.S. Preventive Services Task Force (“USPSTF”) is an independent panel of
experts in primary care and prevention that systematically reviews the effectiveness of
clinical preventive services, and develops recommendations for proper counseling and
screening to detect all types of diseases. Begun in 1984 by the U. S. Public Health
Service, it has been sponsored since 1998 by the Agency for Healthcare Research and
Quality (“AHRQ”). Their recommendations constitute a national “Community Standard”
of best practices. Breast cancer detection has been an area of research and review for this
important group from its beginning. By 2006, there were three breast cancer prevention
and detection strategies recommended by the USPSTF. The prevention strategy will be
mentioned later, but the two detection strategies are discussed immediately below.
1.

Imaging for Breast Cancer

The USPSTF “found fair evidence that mammography screening every 12-33
months significantly reduces mortality from breast cancer. Evidence is strongest for
women aged 50-69, the age group generally included in screening trials. For women aged
40-49, the evidence that screening mammography reduces mortality from breast cancer is
weaker, and the absolute benefit of mammography is smaller than it is for older women.
Most, but not all, studies indicate a mortality benefit for women undergoing
mammography at ages 40-49, but the delay in observed benefit in women younger than
50 makes it difficult to determine the incremental benefit of beginning screening at age
40 rather than at age 50.”9
In addition, mammograms can miss some cancers (i.e. provide a false negative) or
may uncover a suspicious area that turns out not to be cancer (i.e. result in a false
positive). Moreover, early detection does not necessarily guarantee a better prognosis or
that a woman’s life will be saved. Other diagnostic methods are under development, and
at least eight other forms of medical imaging techniques have been approved by the FDA
for breast imaging and cancer detection.10 This includes magnetic resonance imaging
(“MRI”), ultrasound, and Positron Emission Tomography (“PET”).

8

See Bernard Fisher et al., Neoplasms of the Breast, in CANCER MEDICINE, FOURTH EDITION 2349, 2380
(James F. Holland et al. eds., 1997).
9

U.S. PREVENTIVE SERVICES TASK FORCE, RECOMMENDATIONS AND RATIONALE: SCREENING FOR BREAST
CANCER, www.ahrq.gov/clinic/3rduspstf/breastcancer/brcanrr.htm (last visited Mar. 6, 2007).
10

INSTITUTE OF MEDICINE and NATIONAL RESEARCH COUNCIL, MAMMOGRAPHY AND BEYOND:
DEVELOPING TECHNOLOGIES FOR THE EARLY DETECTION OF BREAST CANCER 57 (Sharyl J. Nass, I. Craig
Henderson, and Joyce C. Lashof, eds., National Academy Press, 2001).
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This Guide does not offer any comment about the medical efficacy of any specific
screening methodology. However, in the subsequent discussion about statutes that
mandate coverage for breast cancer screening, you should be aware that state and federal
statutes usually are referring to mammography screening. Also note that no matter what
advances are made in medical imagining, biopsy likely will remain the only way to
identify a breast cancer and its subtype. Accordingly, your client and her doctor should
discuss the proper diagnostic course.
2.

Breast Cancer Genetics

Currently, at least 5 to 6 percent of all breast cancers are estimated to be associated with
an inherited gene mutation.11 Two major susceptibility genes for breast cancer, BRCA1
and BRCA2, can now be checked from a blood sample. Clinicians and patients must
decide when it is appropriate to screen for their presence. The USPSTF does not
recommend routine screening for all patients with breast cancer. However, guidance for
testing has been outlined by leading oncologists who do breast cancer research.12 As a
result many people are asking to be tested although the test may be costly.
The USPSTF currently recommends the genetic tests for these two genes if a
person has specified risk factors since “women with certain specific family history
patterns (increased-risk family history) have an increased risk for developing breast or
ovarian cancer associated with BRCA1 or BRCA2 mutations. The USPSTF determined
that these women would benefit from genetic counseling that allows informed decision
making about testing and further prophylactic treatment. This counseling should be done
by trained health care providers.13 Test results can lead to major health care decisions,
given the high predictive value of the tests. For example, women who test positive for
these two genes may elect to undergo bilateral prophylactic mastectomy.14

11

Kathleen E. Malone, Janet R. Daling, Jennifer D. Thompson, Cecilia A. O’Brien, Leigh V. Francisco,
Elaine A. Ostrander, BRCA1 Mutations and Breast Cancer in the General Population: Analyses in Women
Before Age 35 Years and in Women Before Age 45 Years With First-Degree Family History, 279(12)
JOURNAL OF THE AMERICAN MEDICAL ASSOCIATION (JAMA) 922 (Mar. 25, 1998).

12

Claudine Isaacs, Noah D. Kauff, and Susan M. Domchek, Beyond BRCA1 and BRCA2 Breast Cancer
Genetics, in AMERICAN SOCIETY OF CLINICAL ONCOLOGY 2006 EDUCATIONAL BOOK: CANCER GENETICS
58 (American Society of Clinical Oncology ed., 2006).

13

U.S. PREVENTIVE SERVICES TASK FORCE, GENETIC RISK ASSESSMENT AND BRCA MUTATION TESTING
FOR BREAST AND OVARIAN CANCER SUSCEPTIBILITY, www.ahrq.gov/clinic/uspstf/uspsbrgen.htm (last
visited Mar. 6, 2007).
14

Timothy R. Rebbeck, Tara Friebel, et al., Bilateral Prophylactic Mastectomy Reduces Breast Cancer
Risk in BRCA1 and BRCA2 Mutation Carriers: The PROSE Study Group, 22(6) JOURNAL OF CLINICAL
ONCOLOGY (JCO) 1055 (Mar. 15, 2004).
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C.

Breast Cancer Diagnosis

The diagnosis of breast cancer requires tissue extraction from the patient. This is
often accomplished initially by a needle biopsy to the primary mass in the breast. Once a
breast cancer type has been confirmed, more tissue likely will need to be removed from a
“sentinel” axillary lymph node(s) to determine stage and treatment plans. Sentinel lymph
node dissection is considered a standard of care now because it can prevent morbidity in
women who are lymph node negative for breast cancer involvement. Those who have
breast cancer in the axillary sentinel lymph node will likely require a larger surgery.15
A more recent trend in breast cancer diagnosis is the extra pathology testing now
being done for certain subtypes and stages of breast cancer. This new generation of
pathology tests may be beneficial for some, but not necessarily all, breast cancer patients.
It involves the use of microarray gene-chip analysis. Oncotype DX™ is the first product
on the market available nationwide. This product was tested in a large, independent
clinical trial of women with stage I or II, node-negative, estrogen receptor-positive breast
cancer who were treated with tamoxifen.16 Because this type of testing generally must be
“sent out” and can be expensive, it may become a financial issue for a patient.
D.

Breast Cancer Treatment

Treatments for breast cancer vary from “standard of care” (i.e. a reasonable
treatment according to current peer-reviewed literature) to “experimental treatment” (i.e.
a phase I, II, or III clinical trial that has been Institutional Review Board (“IRB”)
approved). Some may elect to follow “Alternative Therapies” (i.e. any therapy which has
not been considered a standard of care or is not currently undergoing testing in a
scientific study). Costs for treatment and follow-up can vary enormously based on the
type of therapy, the geographic location of the treatment center and the provider.
Numerous factors go into the insurer’s decision to pay all or some portion of the cost of
treatment. The following section explains some of the issues and options.
1.

Surgery and the Surgical Oncologist

After a positive result on the biopsy and subsequent positive sentinel lymph node
biopsy, most patients proceed directly on to surgery. The standard treatment for breast
cancer under these circumstances had been to surgically remove the tumor plus some
surrounding tissue, called a mastectomy. Now the surgical oncologist is likely to perform
a modified radical mastectomy, simple mastectomy, or lumpectomy with axillary lymph
node dissection.

15

American Society of Clinical Oncology, Guideline Recommendations for Sentinel Lymph Node Biopsy in
Early-Stage Breast Cancer, 23(30) JOURNAL OF CLINICAL ONCOLOGY 7703 (Oct. 20, 2005).

16

S. Paik, S Shak, G Tang, et al. Gene Expression and Benefit of Chemotherapy in Women with NodeNegative, Estrogen Receptor-Positive Breast Cancer, JOURNAL OF CLINICAL ONCOLOGY, August 10, 2006.
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Following successful therapies, a patient may elect to undergo breast
reconstructive surgery. Such surgery requires consideration of several medical factors. If
reconstruction is possible, the surgical oncologist and a plastic surgeon likely will need to
coordinate the patient’s care. Occasionally a gynecological oncologist is called to
perform an oophorectomy (removal of the ovaries) for either breast cancer adjunctive
treatment, metastatic treatment, or for prophylaxis for ovarian cancer.
2.

Medications and the Medical Oncologist

The medical oncologist has at his or her disposal two different categories of
medications that have been successful helping many, but not all, patients with breast
cancer. These are the hormonal therapies and the chemotherapies. This is the area of
breast cancer treatment with the most dramatic changes over the past decade.
a) Hormonal Therapies
In about 60-80% of breast cancer cases, the cancer cells express the receptor for
estrogen or progesterone, which are female hormones. Drugs such as tamoxifen, which
interferes with the binding of estrogen to its receptor, are effective in treating about 50%
of these kinds of breast cancers. However, aromatase inhibitors may be more effective
treatments for some estrogen receptor positive cancers than tamoxifen.17
In addition to the use of hormonal therapy for treatment of breast cancer, it has
also been found to have a role in breast cancer prevention. The USPSTF found fair
evidence that treatment of high risk women “with tamoxifen can significantly reduce the
risk for invasive estrogen-receptor-positive breast cancer. The USPSTF [also] found
consistent but less abundant evidence for the benefit of raloxifene.”18 Because there are
side-effects associated with these medications, the patient should discuss “risk and
reward” issues with a qualified physician.
b)

Chemotherapies

Unlike hormonal therapy, which is designed to stop breast cancer cells from being
stimulated to grow, various chemotherapy drugs are used to kill or disable the cancer
cells. There are over fifteen commonly used chemotherapy drugs for breast cancer
patients used in a variety of combinations. Circumstances determine which breast
cancers need to be treated and with which drugs. Chemotherapy may be given prior to
surgery to reduce the size of the tumors in the breast and lymph nodes. Other
17

Davide Mauri, Nicholas Pavlidis, et al., Survival with Aromatase Inhibitors and Inactivators Versus
Standard Hormonal Therapy in Advance Breast Cancer: Meta-Analysis, 98(18) JOURNAL OF THE
NATIONAL CANCER INSTITUTE 1285 (Sept. 20, 2006).
18

U.S. PREVENTIVE SERVICES TASK FORCE, PREVENTIVE MEDICATIONS FOR BREAST CANCER,
www.ahrq.gov/clinic/uspstf/uspsbrgen.htm (last visited Mar. 6, 2007).
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chemotherapies may be given after surgery (“adjuvant chemotherapy”). Individuals with
metastatic cancer, may receive chemotherapy to decrease the amount of cancer cells that
have spread from the breast to other parts of the body, in order to reduce cancer-related
symptoms and prolong survival.
Despite some state laws to the contrary (e.g., Kentucky’s law which appears to be
out of step with standard medical recommendations),19 high dose chemotherapy with
stem cell rescue (i.e. Autologous Bone Marrow Transplant” or “Auto-BMT”) no longer is
recommended to any woman with breast cancer unless there is a clinical trial available.
After the legitimate European studies were found to show no benefit and a fraudulent
South African study was exposed, few medical oncologists have continued to recommend
such treatment. This may have been a welcome relief for insurers, as Auto-BMT was
also very expensive. But costs have continued to rise with newer chemotherapies. Drug
costs easily can exceed $100,000 per year for patients with metastatic disease.20
New treatments continue to be developed, and individuals frequently are asked to
become subjects in clinical trials. Your client’s doctor should be able to provide
information on potential new treatments, and the status of any trials to which a new
therapy is being subjected. It is important for the patient to consult her physician since
oncologists frequently receive information about the progress of clinical trials, negative
outcomes and adverse indications that the public may not receive.
3.

Radiation and the Radiation Oncologist

Radiation oncologists (not to be confused with Radiologists, who read X-rays) use
high-energy X-rays to stop cancer cells from growing and dividing. Radiation is used in
conjunction with surgery and chemotherapy with a curative intent in certain
circumstances. It also may be used alone for the treatment of metastatic disease with
palliative intent (i.e. to ease suffering). In either setting, it may be considered an essential
part of a treatment regimen.
Intensity Modulated Radiation Therapy (“IMRT”) and three-dimensional
conformal radiation therapy now are being widely advertised throughout the county to
women with breast cancer. The theory is that these techniques allow radiation oncologists
to change the shape and intensity of radiation beams so they can be focused more
effectively on cancer cells and away from the surrounding tissue and organs, thereby
reducing toxicity. It remains to be seen whether IMRT, with its added costs, is as good as
older methods of radiation therapy.

19

E.g., Kentucky Revised Statutes 304.17A-135.

20

A. Pollack, “Genentech Caps Cost of Cancer Drug for Some Patients,” The New York Times, October 12,
2006.
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E.

Breast Cancer Survivorship

Survival rates depend, among other factors, on how far the cancer has progressed
before diagnosis and treatment, and how the patient responds to a chosen treatment.
Further, there are over 2 million breast cancer survivors, and issues relating to long term
side effects from treatment are being raised. Some of the common and expected long
term complications include the following:


Osteoporosis, a disease in which bones become fragile and more likely to break,
may result from aromatase inhibitors or chemotherapy causing early menopause.
This condition is treated with bisphosphonates.



Peripheral Neuropathy, a condition of numbness and tingling with loss of
sensation, is caused by some chemotherapy agents. There is no known effective
treatment.



Lymphedema, a condition of localized fluid retention caused by a compromised
lymphatic system, occurs commonly in the arm that underwent an axillary lymph
node dissection. This is becoming less common with the increased use of sentinel
lymph node biopsies; an option that is available to some, but not all, breast cancer
patients.



Congestive Heart Failure, a condition caused by decreased left-sided heart
strength, may result from at least two chemotherapy agents. Even with close
monitoring of the drugs known for causing this condition, it may still occur. It is,
however, the least likely of these conditions to occur and can often be managed
with medications.
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III.
FINANCING AND DELIVERING HEALTH CARE: OVERVIEW OF
THE CURRENT HEALTH INSURANCE MARKETPLACE AND MANAGED
CARE
It is important that legal advocates for individuals with breast cancer start with a
basic understanding of the current system for financing and delivering health care so that
they will be better able to help their clients navigate the system.
A.

Financing Health Care

Although the overwhelming majority of individuals with health insurance
currently receive their coverage through their employers, millions receive coverage
through public programs, such as Medicare, Medicaid, and the Children’s Health
Insurance Program (CHIP). Still others purchase coverage in the individual insurance
marketplace. In addition, beginning in 2014, individuals may be able to purchase health
coverage through new Exchanges that will be available as a result of health care reform
legislation, the Affordable Care Act (ACA). All of these programs provide varying types
of coverage for breast cancer and related services.
Medicare is an entitlement program for the elderly, those with end-stage renal
disease, and some disabled persons. Medicare has traditionally operated as a fee-forservice program where Medicare enrollees have free choice of providers (“traditional
Medicare”). When treatment is received for covered services, providers bill and are
reimbursed by Medicare, often based on a predetermined fee schedule. In certain
circumstances, patients may be billed for the difference between what the provider
charges and what Medicare pays. Covered services explicitly are defined in federal law
under the Social Security Act. Beginning in 1985, Medicare allowed managed care
organizations (MCOs), such as HMOs, to offer enrollment to Medicare-eligible
individuals and there are special rules in the Medicare statute governing the benefits and
operation of those plans (“Medicare Advantage”).
Medicaid is a program that was created at the same time as Medicare. Medicaid
provides health insurance coverage for low-income individuals. However, Medicaid is
administered by the states, though funded on a shared basis by federal and state dollars.
Although basic eligibility, coverage, service and payment requirements are set by the
federal government, states have flexibility to provide more generous rules, within certain
limits. Medicaid coverage is primarily targeted at three groups of low-income
individuals: (1) pregnant women and their children, (2) certain disabled persons of any
age, and (3) institutionalized individuals, such as those in nursing homes or specialized
facilities for the mentally retarded or developmentally disabled. Like Medicare,
Medicaid traditionally has been operated as a fee-for-service program, but in the last
decade, states have moved most of their Medicaid-eligible population into managed care
programs.
The Children’s Health Insurance Program (CHIP, formerly SCHIP) is a relatively
recent program established by the federal government and funded by both state and
federal money, but administered by the states. It is designed as a safety-net program for
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children and focuses on preventive services. States have the option of enrolling eligible
children in their Medicaid program or setting up as separately designed program. In
2009, CHIP was revised to provide a premium subsidy for those eligible for CHIP to use
toward their employer coverage as well, along with a special enrollment right to enroll in
their employer plan mid-year if an individual becomes eligible for Medicaid or CHIP.
Employers are required to provide a notice to employees about the availability of this
premium subsidy and contact information for state resources. Information also can be
found at www.dol.gov/ebsa.
This Guide focuses on employment-based coverage, not coverage provided
through these public programs or through individual health insurance products.
Medicare, Medicaid and CHIP are administered by the Centers for Medicare and
Medicaid Services (CMS) in the U.S. Department of Health and Human Services and
also states (for Medicaid and CHIP), so individuals with problems related to coverage for
breast cancer under those programs must direct their questions to CMS or their state
Medicaid/CHIP office. State insurance departments are responsible for dealing with
problems that consumers may have under individual health insurance products, so
advocates should begin their contacts there. Of course, attorneys advising clients with
coverage under any of these non-employment based programs, may contact the Task
Force directly for assistance.
B.

Delivering Health Care

Many employers offer their employees a choice of plans, and these may represent
a confusing array of alphabet soup-like options: HMOs (health maintenance
organizations) or PPOs (preferred provider organizations), CDHPs (consumer-directed
health plans), that combine a HDHP (high-deductible health plan) with some type of
personal account, like an HSA (health savings account)), HRA (health reimbursement
arrangement), and/or a FSA (flexible savings arrangement) in addition to a conventional
health plan.
Regardless of their acronyms, many of these plans contain features that require
that patients see a primary care provider or a “network” provider before being able to see
a specialist. In addition, plans may require prior notification or precertification in order
for the plan to pay benefits. In some cases, if an individual does not obtain the necessary
prior authorizations, the plan will not pay any benefit (this could be particularly true for
higher cost benefits, like surgery or chemotherapy). The first thing a patient (or her
advocate) should do is request a copy of her benefits. Depending on the type of
coverage, this document may be called an insurance policy, certificate of coverage,
benefits booklet, or summary plan description. If coverage is provided through an
employer, this document can be requested through Human Resources or from the insurer.
Enrollees can contact the party on their insurance card, enrollment materials, or other
communications they have received. It is very important to review this material and
understand the rules for that particular coverage before seeking treatment of filing
a claim.
Below is an explanation of some of these rules:
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Primary Care Provider - A health plan may require individuals to have a “primary
care provider” or PCP, usually a physician. Before the individual may receive
any ancillary services (e.g., lab tests, mammogram, sonogram, etc.) or consult a
specialist (such as an oncologist), the PCP must provide a referral. In some health
plans, preauthorization for the referral must be obtained by the PCP before the
services can be provided, even if the patient has a referral. Usually, the patient’s
PCP takes care of the preauthorization, but in other situations, the patient is
expected to secure the necessary approval. Under the ACA, women generally are
able to see their OB-GYN without having to obtain a referral (this may not be true
of all plans, so enrollees should still consult their own plan rules).



Network – Many plans pay different amounts depending on whether an enrollee
sees a network or non-network provider. Usually, a health plan will pay at least
some amount for an out-of-network provider, but often much less. Some plans
only pay benefits for network providers. A list of network providers usually can
be found in the benefits booklet or on the insurer’s or health plan’s website.



Preauthorization – Some plans require that enrollees obtain a prior authorization
or precertification before obtaining treatment. Others may require a prenotification. Usually, this requirement only applies to certain treatments (such as
surgery). Failure to obtain preauthorization for a service or treatment may result
in coverage for the requested treatment or service being denied. Under some
plans, failure to secure a required preauthorization will not mean that the
treatment or service is denied, but will mean that the patient will be responsible
for paying a greater amount for the services (e.g., a $100 co-payment if
preauthorization is obtained prior to a hospital admission versus a $500 copayment if the admission is not preauthorized).



Preauthorization for Continuing Treatment - Some plans also require a patient
whose initial treatment is preauthorized for a limited period of time, to obtain a
renewal of that preauthorization before additional services may be provided. For
instance, in a plan in which preauthorization is required for a patient to see an
oncologist, the plan may only authorize three visits during a two-month period.
Either the oncologist or the patient will have to seek additional authorization if the
number of visits or elapsed period must be extended. In some plans, a patient
with breast cancer may be given a “standing referral” for his or her treatment.
Sometimes this takes the form of the type of referral described above (x number
of visits during y period); in other plans, a standing referral may be for the
duration of the individual’s treatment. Patients must pay special attention to the
duration and scope of any referrals or preauthorizations they obtain to be sure that
their treatment does not exceed the allowable conditions and that they begin the
process of renewing those referrals or authorizations in plenty of time to assure
that their course of treatment is not interrupted unnecessarily.



Deductible – Many plans require that enrollees meet a deductible before benefits
are paid under the plan. Sometimes there is both an individual and family
deducible that must be met. Also, some deductibles start over each year. Not all

15

out-of-pocket costs will count toward the deductible. After the deductible is met,
usually the plan will pay full benefits (sometimes up to a maximum amount).


Usual, Customary and Reasonable (UCR) / Maximum Allowable Cost (MAC) –
even if an enrollee has met her deductible and seen a network provider, most
plans still only will pay a set amount based on average provider fees in a
particular geographic area. If a provider charges more, the patient may have to
pay the difference.



Account-Based Plans – Some employers may offer a plan where an employee has
an account with a set dollar amount, sometimes contributed by the employer,
sometimes the employee. These accounts generally may be used to pay out-ofpocket or deductible costs of coverage or other medical expenses (as defined
under section 213 of the Internal Revenue Code). Usually, these accounts are
offered in connection with an underlying medical plan, but sometimes they are
“stand-alone” in lieu of any other plan.
-

A flexible spending account (FSA) is an annual account where the
employee sets aside a certain amount each pay period to be used for
medical expenses. Amounts cannot carry over from year to year (rather,
the employee must “use it or lose it”).

-

A health reimbursement arrangement (HRA) typically has employer
contributions and also may be used for medical expenses, but amounts
generally can be carried over from year to year.

-

A health savings account (HSA) can have both employer and employee
contributions, up to a limit, and must be paired with a high deductible
health plan. The idea is for the employee to pay the deductible out of the
HSA before the high deductible health plan starts to provide coverage.
Amounts can be carried over from year to year and even can be used to
pay non-medical expenses (but subject to a penalty).
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IV.

OVERVIEW OF EMPLOYEE HEALTH BENEFIT PLANS

In addition to a basic understanding of some of the important restrictions on how
patients obtain services or treatment under the current health care delivery system
described above, it is helpful to understand some basic facts about the types of insurance
programs, since these affect the legal framework under which employers of various types
provide health benefits for their employees. We’ll first discuss the key federal legal
frameworks (ERISA, TRICARE/CHAMPUS, CHAMPVA and FEHBA) and then move
on to state legal frameworks.
A.

ERISA

The Employee Retirement Income Security Act of 1974 (ERISA)21 governs most
employee welfare benefit plans for employers engaged in private commerce and industry.
These plans include those established and maintained by an individual employer for its
own employees, by a controlled group of employers for employees of related companies,
and those sponsored jointly by employers and the unions covering employees of those
employers (these plans are called “multiemployer” or Taft-Hartley plans). Plans that are
offered by unions for their own employees are also usually covered by ERISA. If the
employer or union is contributing to the payment of premiums for employees’ coverage
or serving as plan administrator (see below), the plan will usually be subject to ERISA.
As a practical matter, most ERISA plans identify themselves as being subject to ERISA,
but the failure to do so does not mean that the plan (or insurance policy) is not subject to
ERISA.
Certain terms are unique to ERISA, as described below.
1.

Plan

A Plan is any employer-sponsored plan, fund, or program designed to provide
employees and their beneficiaries with “medical, surgical, or hospital care or benefits...”
A plan must have a plan document that sets out the plan sponsor, plan administrator,
amendment authority, and general plan terms. Participants in the plan have a legal right
under ERISA § 104(b) to request a copy of the plan document.
a)

Insured plans

An employer may purchase a health, disability, or other type of policy from a
commercial insurer, which actually insures the employees (i.e., the insurer or managed
care organization actually bears the insurance risk of paying all claims from its assets).

21

29 U.S.C. § 1000, et seq.
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b)

Self-funded or self-insured plans

If the Sponsor, or a trust, is responsible for paying the benefits under the plan (i.e.,
the Sponsor bears the insurance risk of paying all claims from its assets or from a trust it
establishes and controls), the plan is considered to be “self-funded” or “self-insured.”
Claims under such a plan are submitted to the Sponsor, usually the employer or a third
party administrator (TPA) hired by the Sponsor. Sometimes participants will think they
have coverage through a certain insurer’s policy, when actually they have self-funded
coverage through their employer, with the insurer merely administering claims under plan
terms adopted by the employer.
Be aware that in a self-insured plan, the Sponsor has considerable discretion as to
what benefits (services and treatment) are covered and from which provider’s participants
may receive those benefits. In addition, state insurance mandates (e.g., requirements in
some states to cover certain types of benefits or to allow participants to receive treatment
from certain types of providers, like chiropractors or podiatrists) likely will not apply to
these plans because they are preempted by ERISA.
2.

Summary Plan Description (SPD)

An ERISA plan is required to summarize its benefits, limitations, and claims
procedures in a summary plan description (SPD) and deliver the SPD to all plan
participants, either in writing or electronically. Participants also have a right to request a
paper copy of the SPD, and a court may assess a penalty of $110 a day for failure to
provide an SPD. Usually, the SPD is a very detailed document that sets out plan terms
and rules. This information also may be repeated in the plan document, although
sometimes the plan document “wraps around” the SPD and only fills in any blanks not in
the SPD, or, in some cases, the plan may use one document for both the plan document
and SPD. Participants with claims questions should request both of these documents.
3.

Sponsor

The term “plan sponsor” means (i) the employer in the case of an employee
benefit plan established or maintained by a single employer, (ii) the employee
organization (i.e., union) in the case of a plan established or maintained by an employee
organization, or (iii) in the case of a plan established or maintained by two or more
employers or jointly by one or more employers and one or more employee organizations,
the association, committee, joint board of trustees, or other similar group of
representatives of the parties who establish or maintain the plan (these are the plans
referred to above – multiemployer or Taft-Hartley plans).
4.

Plan Administrator

The term “administrator” means-(i) The person specifically so designated by the terms of the instrument under which
the plan is operated; (ii) if an administrator is not so designated, the plan sponsor; or (iii)
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in the case of a plan for which an administrator is not designated and a plan sponsor
cannot be identified, such other person as the Secretary of Labor may by regulation
prescribe.22
B.

TRICARE/CHAMPUS
1.

Overview

The Secretary of Defense has authority to administer the Civilian Health and
Medical Program of the Uniformed Services (“CHAMPUS”).23 CHAMPUS primarily
provides coverage to dependents of active duty military members and to military retirees
and their dependents. The CHAMPUS program is now known as TRICARE. There are
three basic options that beneficiaries can choose under the TRICARE Program. These
are TRICARE Prime, TRICARE Extra and TRICARE Standard.
TRICARE Prime is the managed-care option, similar to a civilian HMO.
TRICARE Prime is for active duty service members, their family members, retirees and
their family members, certain activated reservists and guard members and their family
members and other categories of eligibles. To find out if your client is eligible, contact
the nearest Military Treatment Facility (“MTF”) or one of the Regional Contractors
TRICARE Service Centers. TRICARE Prime is an enrollment option and carries an
enrollment fee (except for active duty military), but there is no annual deductible as there
is with TRICARE Extra and Standard.
TRICARE Prime enrollees receive most of their health care at a MTF and their
care is coordinated by a primary care manager (“PCM”). Prime is not available
everywhere. This means that for specialty care, the Prime enrollee must receive a referral
from his/her PCM and authorization from the regional contractor.
TRICARE Extra is essentially a Preferred Provider Plan (“PPP”). There is no
enrollment but there are cost-share discounts if the participant uses a provider in the
network. TRICARE Standard is a fee for service health care option. There are annual
deductibles for both in and out of network options, and each have different cost-shares
based on the status of the beneficiary (e.g., active duty family member versus retiree or
their family member).
In general, TRICARE helps pay most doctor bills for inpatient and outpatient care
that is medically necessary and is not considered unproven. However, the participant
should check with the nearest MTF or TRICARE Service Center to determine if a
preauthorization is required for certain types of treatments or procedures.
Specifically for breast cancer patients, TRICARE participates in the
22

29 U.S.C. § 1002(16)(A)(iii).

23

10 U.S.C. Chapter 55.
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DoD/National Cancer Institute (“NCI”) demonstration project. This allows TRICARE
patients access to promising cancer treatments and cancer prevention strategies. The
program has been expanded to permit eligible patients who meet the criteria to participate
in NCI sponsored Phase II and III clinical trials for cancer prevention and treatment.
Patients who want to participate in an NCI-sponsored clinical trial must first have
their physician confirm with the proper TRICARE contractor for the demonstration
(currently Palmetto Government Benefits Administrators (PGBA) that the proposed trial
falls under the terms of the demonstration project. PGBA staff members are available to
answer questions from patients about the demonstration project and to provide treatment
authorization for providers of care. PGBA’s toll-free telephone number is 1-800-7793060. Normal TRICARE cost shares and deductibles, and other rules, policies, and
regulations, will apply for demonstration participants. Transportation costs are borne by
the patient.
TRICARE for Life (“TFL”) acts as a supplement to Medicare. To participate in
TFL, the patient must be entitled to Medicare Part A and enrolled in Medicare Part B.
Medicare is the primary payer, and TFL is secondary. As the secondary payer to
Medicare, TFL pays any remaining out-of- pocket expenses (Medicare deductibles and
cost shares) for services not paid by Medicare and also covered by TRICARE. For
TRICARE beneficiaries, Part B is not voluntary or optional-TFL requires that TRICARE
beneficiaries be enrolled in Medicare Part B.
There are no enrollment fees or premiums for TFL; all a patient needs to do is pay
her monthly Medicare Part B premium.
For more information, see the TRICARE Web Site: www.tricare.osd.mil.
2.

Cancer Screening
a)

Mammograms and Pap Smears

Routine mammograms and Pap smears are covered as diagnostic or preventive
health care measures under TRICARE. There are certain rules regarding frequency of the
procedures and who may provide the services. Patients should check with their Regional
Contractor for details.
b)

Coverage

TRICARE will not cover mammography screening for an asymptomatic woman
under 35 years of age.
Asymptomatic Women 39 years of age and over


One mammography screening every 12 months
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High Risk Asymptomatic Women 35 years of age and over
For asymptomatic women who are age 35 years old and over, and are considered
to be high risk for breast cancer due to one of the following indicators:


A personal history of breast cancer



A personal history of biopsy-proven benign breast disease



A mother, sister, or daughter who has had breast cancer



A woman who has not given birth prior to age 30

Coverage is limited to the following:


One baseline mammogram at age 35



One screening mammogram every 12 months thereafter.

In addition, TRICARE will cover charges for a brief or intermediate level office
visit associated with the screening service.
For TRICARE to share the cost of mammography services, the supplier must be
certified by Medicare for participation as a mammography supplier or be certified by the
American College of Radiology as having met its mammography supplier standards.
TRICARE will share the cost of the technical component (the radiology
technician’s charges for performing the service). TRICARE will also share the cost for a
radiologist’s interpretation of a physician-requested diagnostic mammogram. Beyond the
charges for the initial office visit, TRICARE will not share the cost of additional or
separate charges for the attending or referring physician. Further, the attending or
referring physician may not bill for interpretation of a mammogram unless it is within the
scope of his or her license.
Preventive services similar to those offered to TRICARE Prime enrollees must be
provided in connection with immunizations, Pap smears, mammograms, and certain other
cancer screenings. For example, if an eligible female goes in for a routine Pap smear, she
also is eligible to receive a wide variety of other preventive services, such as tuberculosis
screening, rubella antibody screening, blood pressure screening, cholesterol screening,
and preventive counseling services. But the same coverage won’t be available if she
simply makes an appointment for a routine health promotion visit, where one or more of
the associated preventive services (Pap smear, mammogram, immunization, etc.) are not
performed.
The Director of the Office of CHAMPUS (OCHAMPUS), among other duties,
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administers and supervises the programs and benefits. The Secretaries of Defense,
Transportation and Health and Human Services have jointly issued regulations.24
C.

CHAMPVA

Civilian Health and Medical Program for the Department of Veterans
Administration (“CHAMPVA”)
Although similar, the CHAMPVA and the TRICARE program are completely
separate. CHAMPVA is a Department of Veterans Affairs program whereas TRICARE
is a regionally managed health care program for active duty and retired members of the
uniformed services, their families, and survivors.
(www.va.gov/hac/forbeneficiaries/champva/champva.asp)
1.

Eligibility

To be eligible for CHAMPVA, a patient cannot be eligible for
TRICARE/CHAMPUS and must be in one of these categories:
1.

The spouse or child of a veteran who has been rated permanently and
totally disabled for a service-connected disability by a VA regional office,
or

2.

The surviving spouse or child of a veteran who died from a VA-rated
service connected disability, or

3.

The surviving spouse or child of a veteran who was at the time death rated
permanently and totally disabled from a service connected disability, or

4.

The surviving spouse or child of a military member who died in the line of
duty, not due to misconduct (in most of these cases, these family members
are eligible for TRICARE, not CHAMPVA).

An eligible CHAMPVA beneficiary may be entitled to receive medical care
through the VA health care system based on his or her own veteran status. Additionally,
as the result of a recent policy change, if the eligible CHAMPVA sponsor is the spouse of
another eligible CHAMPVA beneficiary both may now be eligible for CHAMPVA
benefits. In each instance where the eligible spouse requires medical attention, he or she
may choose the VA health care system or coverage under CHAMPVA for his/her health
care needs.
2.

Benefits

In general CHAMPVA covers most health care services and supplies that are
medically and psychologically necessary. Upon confirmation of eligibility, the

24

32 C.F.R. Part 199.
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beneficiary will receive program material that specifically addresses covered and noncovered services and supplies in the form of a handbook.
D. FEHBA
The Federal Employees Health Benefits Act (FEHBA)25 governs the health
benefits of most federal employees. FEHBA frequently covers employees of many
different federal executive branch agencies or subdivisions, as well as employees of
Congress and related legislative agencies. All federal employees are eligible for
coverage unless their positions are excluded by law or regulation. Plans sponsored by
governmental employers (federal, state, municipal, and local) are not covered by ERISA.
Under FEHBA, the Office of Personnel Management (OPM) contracts with
various private carriers to offer a variety of health plans to federal employees. The OPM
is authorized to decide the benefits and exclusions included in FEHBA plans. See 5
U.S.C. §8902(d). An employee or beneficiary may appeal a decision to deny benefits by
the insurer to OPM. If OPM agrees with the insurer that the benefit should not be paid,
an employee or beneficiary may bring a lawsuit against OPM seeking payment for the
disputed benefits, but no other remedy.26
E.

Non-ERISA plans

In addition to plans covering federal employees (like TRICARE/CHAMPUS and
FEHBP described above), certain other health plans are not governed by ERISA.
Probably the largest group of non-ERISA plans consists of governmental plans sponsored
by States and other municipalities (i.e., school districts, cities, towns, villages) for their
own employees. Other categories of non-ERISA plans are those sponsored by churches
and most religious organizations for their employees. However, many of these plans are
structured to be very similar to ERISA-covered plans, except that they are usually fully
governed by applicable state insurance laws. States also often have adopted statutes to
impose fiduciary obligations on those who run state and local governmental plans that are
similar to ERISA. However, enforcement is totally dependent on what state law
provides.
F.

Medicare Secondary Payer Rules / Coordination of Benefits

If your client is covered by Medicare and another group health plan, such as her
employer plan, Medicare has special rules that govern which plan pays first, or primary,
25

5 U.S.C. § 8903.

26

5 C.F.R. § 890.107(c).
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and which plan pays secondary. These rules are referred to as the “Medicare Secondary
Payer” or “MSP” rules. Generally, an employer plan is not permitted to terminate or
reduce benefits just because a participant also is on Medicare, but the employer plan is
permitted to coordinate with Medicare, under the Medicare Secondary Payer rules.
In addition, if an individual has coverage under more than one group health plan
(such as her own employer plan plus a spouse’s plan), the plan terms likely will have
coordination of benefits (COB) provisions that set out which plan pays first. You will
need to review both plans to determine the order of payment.
1.

How will the MSP Rules Affect Plan Participants?

The Medicare Secondary Payer rules determine whether the employer plan or
Medicare pays first when the participant files a claim. These rules may apply differently
depending on whether your client has Medicare because she is age 65 or over, is disabled,
or has End Stage Renal Disease (“ESRD”).


If your client is on Medicare because she is 65 or over: If your client’s coverage
is through her own employer plan and she is retired or on COBRA, Medicare will
pay primary, and her employer plan will be secondary. (This also is the case if
your client’s coverage is through her spouse’s plan, and he is retired.) This means
that when your client submits a claim, her employer plan may wait to see what
Medicare pays before paying any difference allowed under the plan. Note that if
her plan offers the same benefits as Medicare, it may not pay any additional
benefits once Medicare has paid.
If your client is still working (or her coverage is through her spouse’s plan and he
is still working), your client’s employer plan must pay primary. Medicare will
pay secondary. (Note that there are special rules for employers with less than 20
employees, where Medicare generally still will pay primary.)



If your client is on Medicare because she is disabled: If your client is still
considered an active employee (not a retiree or on COBRA) - or if her coverage is
through her spouse and he is an active employee, the employer plan must pay
primary if the employer sponsoring the plan has at least 100 employees. If the
employer has less than 100 employees, Medicare will pay primary. If your client
is receiving retiree health coverage or COBRA, Medicare generally will pay
primary.



If your client is on Medicare because she has End Stage Renal Disease: For her
first 30 months of Medicare eligibility, your client’s employer plan must pay
primary. After 30 months, Medicare will pay primary.
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Note that there may be special rules if your client is in a multiemployer or union
plan.
2.

What are Your Client’s Responsibilities with respect to MSP?

Generally, your client is responsible for making sure that all information about
her health care coverage under Medicare or any other plan is accurate. Your client
should respond to questionnaires or letters from her group health plan or Medicare asking
about other coverage she may have. In addition, each time your client makes a change to
her health care coverage, she should inform her doctors so that they can pass the new
information along to Medicare. Medicare will then be able to use this information to
determine who should pay her claims first. Having accurate information in her files will
speed up and improve the payment process.
3.
Is There Someone You or Your Client Can Call for More
Information?
The Centers for Medicare & Medicaid Services (“CMS”) is the federal agency
that enforces the MSP rules. The CMS website includes several summaries of the MSP
rules - www.cms.hhs.gov/MedicareSecondPayerandYou. You and your client also can
contact the Medicare Coordination of Benefits Customer Service Department toll-free at:
1-800-999-1118 (or TTY/TDD: 1-800-318-8782 for the hearing and speech impaired).
G.

HIPAA Portability Rules

In 1996, Congress passed the Health Insurance Portability and Accountability Act
(HIPAA). HIPAA provides a number of protections to individuals in both group health
plans, including limitations on pre-existing condition exclusions, a prohibition on
discrimination based on a health status, special enrollment rights when coverage is lost or
a dependent is added, and privacy restrictions. The ACA (health care reform) further
changed some of these provisions, as described below.
Applicability – The HIPAA portability provisions (which do not include privacy –
discussed later in this guide) apply primarily to ERISA plans. Some of the provisions
also apply to nonfederal governmental plans, church plans, and individual insurance
coverage. It is important to review the particular type of plan. Note that some plans are
considered “excepted benefits” under HIPAA and not subject to these rules, including
cancer only plans, supplemental plans, disability plans, fixed indemnity plans, and standalone dental and vision plans. (Again, you would need to look at the terms of the
particular plan.)
1.

Pre-Existing Condition Exclusion
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In applying a PCE, HIPAA requires that a group health plan can only consider a
condition for which medical advice, diagnosis, care or treatment was recommended or
received within the six months prior to enrollment. If a condition arises after enrollment,
it cannot be a PCE. Even if someone does have a pre-existing condition, HIPAA requires
that the plan only may impose a PCE for 12 months after enrollment (or 18 months if
someone does not enroll when first eligible). After that, the plan no longer may impose a
PCE for that condition. (Note: As discussed in the ACA section below, the PCE rules
have changed under health care reform. Plans no longer are permitted to impose a PCE
on enrollees, whether employees or dependents, under age 19.) Plans will not be allowed
to impose PCEs at all starting in 2014.
2.

Creditable Coverage

If an individual has “creditable coverage” from another plan and has not had a 63day break in coverage between plans, the plan must give credit toward the PCE period for
any prior creditable coverage the individual has. For example, if someone had creditable
coverage under a prior employer’s plan for 6 months and joined a new employer’s plan
within 60 days of losing other coverage (so did not have a break in coverage for longer
than 63-days), the new plan must give credit for six months of creditable coverage and
only may impose a PCE of 6 months (rather than 12). Under this rule, if someone has
creditable coverage and never has a break in coverage of longer than 63 days, they cannot
have a PCE imposed on them. (This is why it is important not to let coverage lapse or to
elect COBRA to bridge any gaps between employer coverage.)
3.

Certificate of Creditable Coverage

Creditable coverage includes ERISA plan coverage, individual coverage, and
most governmental coverage. When terminating coverage, plans will provide a
certificate of creditable coverage that states how many months of coverage the participant
had, which the participant can present to her new plan so that a PCE can be calculated.
Participants also can request a copy of their certificate of creditable coverage at any time
while covered under the health plan or for up to 24 months after termination from the
plan.
4.

Special Enrollment Mid-Year

If an employee loses coverage from a source other than their employer plan (such
as from a spouse’s plan), the employee may be eligible to enroll mid-year in their
employer coverage under HIPAA’s special enrollment rules. A loss of coverage could
occur because a spouse lost a job or because the individual reached a lifetime maximum
under the spouse’s plan. An employee also may be able to enroll mid-year if the
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employee gets married or has or adopts a child. Depending on the event, the employee
may be able to enroll oneself as well as family members.
5.

Nondiscrimination Based on Health Status

The HIPAA portability rules prohibit a group health plan from discriminating in
eligibility or benefits based on a health factor. For example, a health plan generally
cannot impose different premiums or other requirements on an individual simply because
she has a certain medical condition.
Note that a health plan is permitted to differentiate among individuals based on a
health status if part of a wellness program, subject to certain limitations. For example,
the plan may provide a premium discount if someone has a favorable BMI. However,
HIPAA limits the amount of any reward under these programs to 20% of the cost of
coverage (this will increase to 30% in 2014) and requires that plans provide a reasonable
alternative method to earn the same reward for those who are medically incapable of
meeting the health standard (so if someone is unable to meet the BMI standard due to a
medical reason, the plan must provide another non-health way to earn the same discount).
H.

Continuing Coverage under COBRA

If an individual loses coverage due to certain “qualifying events,” she may be
eligible to continue her group health plan coverage under the Consolidated Omnibus
Budget Reconciliation Act of 1985 (COBRA).27 Under COBRA, a “qualified
beneficiary” (an employee, spouse or dependent who is receiving health benefits under a
group health plan) who experiences a “qualifying event” is entitled to pay for up to 18,
and sometimes 36, months of continued coverage at 102% of the premiums or cost of the
group plan (both the employee and employer share). COBRA protection is triggered upon
the occurrence of any of the following events that may apply to your client, provided the
event leads to a loss of coverage:
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The covered employee leaves employment for any reason other than being fired
for gross misconduct (includes layoffs and voluntary resignation);



The covered employee reduces his or her work hours and thus loses the right to
coverage or the right to have the employer pay some or all of the premiums;



The covered employee dies;



The covered employee becomes divorced or legally separated;



A covered dependent child of a covered employee no longer qualifies for
dependent coverage under the plan or policy terms;

29 U.S.C. § 1161, et seq.
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The covered employee enrolls in Medicare and, as a result, loses the right to
employer coverage; or



The employer files for bankruptcy reorganization under Chapter IX and the
patient with breast cancer is covered under the employer’s retiree medical plan at
the time.

If your client has experiences a qualifying event (or if she is a dependent spouse
and the employer spouse experiences a qualifying event), she and any other qualifying
dependents have a separate right to elect COBRA continuation coverage, regardless of
whether the covered employee also elects COBRA. She may need to notify the employer
plan within a specified timeframe (usually 60 days). She should have received a notice of
this requirement when she enrolled, or can ask her employer. She also should receive a
COBRA election notice that explains how to elect COBRA and the cost of premiums.
COBRA premiums usually are more expensive than employer coverage because the
employer is permitted to charge both the employer and employee share, plus a 2%
administrative fee. There will be a deadline to elect COBRA, usually 60 days. It is very
important to remember these deadlines or she may lose her right to continue coverage.
H.

Genetic Information Nondiscrimination Act (“GINA”)

In 2008, GINA was enacted, which prohibits discrimination in health coverage
based on genetic information (such as having the BRCA1 or BRCA2 gene mutations).
GINA applies to most employer group health plans and both group and individual health
insurance coverage and is enforced by three agencies – the IRS, Department of Labor,
and Department of Health and Human Services. GINA also prohibits employers from
requesting or requiring genetic information under a separate section of the law that is
enforced by the EEOC.
Under GINA, employer health plan and health insurance coverage may not adjust
premium or contribution amounts for an individual or the plan as a whole based on
genetic information of those participating in the plan. Health plans already were not
permitted under the HIPAA Nondiscrimination Rules (discussed above) to adjust an
individual’s premium based on a health status. Under GINA, an insurer cannot base an
employer’s overall premium on the genetic information of individuals covered under the
plan (this had been an issue for some small employers, where one person’s genetic
information could cause the entire plan’s premiums to increase, even if the individual did
not have a manifested condition). Insurers still may adjust plan premiums as a whole
based on actual claims experience (but, under the HIPAA nondiscrimination rules, may
not adjust an individual’s premium within that plan based on actual claims experience).
In addition, GINA prohibits the health plan or insurer from requiring or
requesting that an individual undergo a genetic test or collecting genetic information prior
to an individual’s effective date of coverage. A health plan or insurer is permitted to
request genetic information if needed to determine whether a treatment is medically
appropriate to determine whether a claim should be paid. The GINA regulations provide
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an example where a plan normally covers mammograms for women over age 40, but will
cover mammograms for women over age 30 if they can show an increased risk of breast
cancer, such as having the BRCA1 or BRCA 2 gene mutations. In that case, the plan
would be permitted to request genetic information in order to determine the medical
appropriateness of the payment of the claim.
I.

Health Care Reform: The Affordable Care Act (“ACA”)

Congress passed the ACA in 2010, which included many “insurance market
reforms” that mandate coverage that must be provided in employer plans and under
insurance policies. The ACA also establishes a new type of coverage that will be
available in 2014 through state-based Exchanges where individuals can purchase
coverage in addition to whatever coverage may be available through their employer or on
the individual market. This means that consumers likely will have more choices in 2014
regarding the type of coverage they want.
Some of the reforms most relevant to this manual are outlined below. Unless
noted, these reforms apply to both individual insurance policies and insured or selffunded employer group health plans.
More information can be found at
www.dol.gov/ebsa - Affordable Care Act link.
Note that some of these new reforms do not apply to “grandfathered plans” that
were in existence when the ACA was enacted (however, many of the reforms apply to all
plans, including the prohibition on PCEs). Grandfathered plans are required to provide a
notice with their plan materials explaining their grandfathered plan status.
Reforms That Apply for Plan or Policy Years Starting on or after 9/23/10 (1/1/11 for
Calendar Year Plans):
1.

No More Pre-Existing Condition Exclusions (“PCEs”)

Health plans may not impose a PCE on enrollees under age 19. Starting in 2014,
health plans may not impose a PCE on anyone. This reform applies to all plans,
including grandfathered plans (except grandfathered individual insurance policies).
2.

Prohibition on Annual &Lifetime Dollar Limits

Health plans (including grandfathered plans) may not impose lifetime dollar limits
on certain “essential health benefits.” Health plans also are restricted on imposing annual
dollar limits on “essential health benefits.” These annual dollar limits must be at least
$750,000 in 2011, $1.25 million in 2012, and $2 million in 2013). In 2014, health plans
may no longer impose any annual dollar limits on “essential health benefits.”
The agencies that enforce the ACA have not fully defined what benefits are
considered “essential health benefits,” but they will include benefits in several categories,
such as hospitalization, emergency services, prescription drugs, and laboratory services.
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3.

Coverage for Preventive Care (including Mammograms)

Health plans must cover certain preventive care services at 100% with no costsharing. Note that this reform does not apply to grandfathered plans. The list of required
preventive services can be found at www.healthcare.gov (under a tab for preventive and
wellness services). The list includes


BRCA counseling about genetic testing for women at higher risk;



Breast Cancer Mammography screenings every 1 to 2 years for women
over age 40; and



Breast Cancer Chemoprevention counseling for women at higher risk.

In addition, HHS adopted several new preventive care requirements for women,
which are effective for plan or policy years on or after 8/1/12, including coverage for
well-woman visits, FDA-approved contraception, breastfeeding support and services, and
domestic violence screening.
Plans may require that enrollees obtain these services in-network or subject to other
rules, but plans must cover these services through some means at 100% with no costsharing.
4.

Coverage to Age 26

Health plans (including grandfathered plans) generally must continue dependent
coverage to age 26, regardless of student status or marital status.
5.

No Retroactive Rescission of Coverage

Health plans (including grandfathered plans) may not rescind an enrollee’s
coverage retroactively, except due to fraud or intentional misrepresentation. In addition,
a plan or insurer may not cancel coverage going forward except with prior notice to the
enrollee.
6.

Choice of Primary Care Physician / No Referral Required for
OB-GYN

Health plans must allow individuals to designated any primary care provider that
participates in the plan’s network as their primary care provider. In addition, the plan
may not require authorization or referral for a woman to see a participating health care
professional who specializes in obstetrical or gynecological care. This requirement does
not apply to grandfathered plans.
7.

External Independent Review of Denied Claims
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Health plans must allow individual to request an independent external review
after all internal plan claims and appeals have been exhausted, where the claim involves
medical judgment. The review must be performed by an independent third party, whose
decision will be binding on the plan. This requirement does not apply to grandfathered
plans.
Reforms That Apply For Plan or Policy Years Starting in 2014:
1.

Limit on Waiting Periods to 90 Days

Many plans require an individual to be employed for a certain amount of time
before being eligible for coverage. Under the ACA, this period must be no more than 90
days for both insured and self-funded plans, including grandfathered plans.
2.

Premium Rates

Insurance policies in the individual and small group market (generally, for small
employers with less than 100 employees) only may base premiums on four factors:


Individual versus family coverage;



Geographic area;



Age (with some limits); and



Tobacco use (with some limits).

These policies may not base rates on claims experience or health status. This reform does
not apply to grandfathered plans.
3.

Guaranteed Issue / Renewability of Insurance Coverage

Insurance policies in the individual and group market must accept or renew every
individual and employer that applies. This rule generally applied in the group market
already (with respect to employers), but was extended to the individual market under the
ACA. It does not apply to grandfathered plans.
4.

Coverage for Clinical Trials

Health plans may not impose additional conditions for participation in clinical
trials (we are expecting more regulation on the details of this reform). This reform does
not apply to grandfathered plans.
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V. GETTING OR KEEPING INSURANCE AFTER DIAGNOSIS
Insurance companies and managed care plans (including HMOs) are usually
required by the laws of most states to pay for screening and self-insured plans are
increasingly including screening as a plan benefit. However, you may come across
situations where coverage for screening and diagnostic services are still denied for
reasons such as age, frequency, and type of service. These denial reasons often arise for
women and men who are at high risk for developing cancer, either due to family history
or a positive genetic test result. Other insurance problems for the individual diagnosed
with breast cancer present much greater challenges. The most common are: 1) obtaining
or keeping health insurance; and 2) getting an insurer, a managed care plan, or an
employer-sponsored health plan to pay for traditional and nontraditional treatment.
Getting an insurer to pay for breast reconstruction after breast cancer surgery may present
a problem in some cases, but a 1998 federal law should have resolved this problem in
most cases;28 however, insurers still frequently refuse coverage, so attorneys may still
need to educate clients and health insurers about their respective rights and obligations.
This section deals with obtaining and keeping insurance after diagnosis.
1. Your Client Has Been Refused Insurance
A 1996 federal law, the Health Insurance Portability and Accountability Act of
1996 (HIPAA), prohibits most ERISA and governmental group health plans from
refusing a person health insurance because of an existing medical condition.29 However,
under certain circumstances, an employer is allowed to impose a waiting period on new
employees, as a type of “trial period” before health insurance coverage under an
employer’s group health insurance plan becomes fully effective.30 Employer-sponsored
group health plans may also impose what are known as “pre-existing condition exclusion
periods,” during which an employee covered under the employer’s policy will have
health insurance, but that coverage would specifically exclude payment of expenses for
treatment of any “pre-existing conditions”31 for a specified time. If an individual enrolls
when first eligible for employer-sponsored coverage, the pre-existing condition exclusion
period cannot be longer than 12 months from the date she began work in a job
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The Women’s Health and Cancer Rights Act of 1998 was included in the Omnibus Consolidated and
Emergency Supplemental Appropriations Act of 1998 Budget Appropriations Act (P.L. 105-277) which
became law on October 21, 1998. 29 U.S.C. § 1185b. The original statute amended both ERISA and the
Public Health Service Act to impose these rules on ERISA-covered plans as well as governmental plans.
29
P.L. 104-191 (August 21, 1996). 29 U.S.C. § 1182. Regulations implementing the nondiscrimination
requirements of HIPAA can be found at 26 C.F.R. § 54.9802; 29 C.F.R. § 5490.702, and 45 C.F.R.
§ 146.121.
30
An employee can look to their employee manual, or speak with a human resources representative, to
determine how long the benefits accrual period is at their particular job.
31
A pre-existing condition is one for which medical advice; diagnosis, care or treatment was recommended
or received within the preceding six months. 29 U.S.C. § 1181(a)(1)
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classification eligible for coverage.32 However, if she waits until later to sign up, the preexisting condition exclusion period can be as long as 18 months.33 Under HIPAA, this
exclusionary period for the pre-existing condition must be reduced by any prior
“creditable coverage” the individual has, such as through an insurance policy or another
employer plan, as long as there has not been a break in coverage of 63 days or more.34 In
addition, if any pre-existing condition exclusion period is imposed by a new employersponsored health plan, that period must count concurrently with any standard waiting
period that the employer requires before giving its employees access to benefits. For
example, if all employees must wait for a 90 day trial period to get health coverage from
an employer, any pre-existing condition exclusion period imposed by the plan must begin
when the employee begins to accrue eligibility for benefits (i.e. upon hire) and not when
the employee actually receives employer-sponsored health coverage (i.e. after the first 90
days).
B,

Your Client’s Insurance Status Has Changed

Early detection of breast cancer is often the key to survivorship, so maintaining
continuous health insurance coverage is vital. A number of situations may arise that lead
to a change in a diagnosed individual’s insurance status. It should first be ascertained
whether the change in insurance status is brought about by one of the qualifying events
identified in the Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA),35 a
federal statute that provides a way to continue health insurance under certain conditions.
COBRA applies to all private employers with 20 or more employers; in addition, many
states have their own “COBRA” laws that offer continuation coverage for certain
employees enrolled in employer-sponsored plans.36
Under the federal COBRA statute, a “qualified beneficiary” (an employee, spouse
or dependent who is receiving health benefits under an employer-sponsored group health
plan) who experiences a “qualifying event” is entitled to 18, and sometimes 36, months
of continued coverage. However, the employee is responsible for paying up to 102% of
the premiums or cost of the employer-sponsored group plan, including both the employee
and employer share. COBRA protection is triggered upon the occurrence of any of the
following events that may apply to your client:
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29 U.S.C. § 1181(c)(2)(B); It should be noted that some states have further reduced pre-existing
condition exclusion periods to fewer than 12 months, so check with your state insurance agency to
determine whether a shorter time frame applies to your client’s situation.
33
29 U.S.C. § 1181(a)(2)
34
29 U.S.C. § 1181(a)(3)
35
29 U.S.C. § 1161, et seq.
36
Because state COBRA criteria vary from state to state (for example, California’s state COBRA offers
continuation coverage for employees working at locations of 2-19 employees and grants an 18 month
extension on top of the federal COBRA for employees who work for employers of 20 or more), it is
important to check with your client’s respective state COBRA law for more information.
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Qualifying Event37

Qualified Beneficiaries

Termination of employment
or reduction in hours

Employee, Spouse,
Dependent Child

18 months

Employee Medicare enrollment

Spouse, Dependent Child

36 months

Divorce or legal separation

Spouse, Dependent Child

36 months

Death of employee

Spouse, Dependent Child

36 months

Dependent Child

36 months

Loss of dependent child status

Maximum Coverage

If your client has experienced a qualifying event, the employer has 14 days to
notify the individual of the option to elect COBRA coverage; there are additional
requirements for employees to notify their plan upon the occurrence of certain qualifying
events (e.g. divorce). . There also will be a deadline to elect COBRA, also usually 60
days. It is very important to remember these deadlines or individuals may lose their right
to continue coverage.
C.
Your Client’s Insurance Has Been Changed or Cancelled
Losing health insurance coverage during a serious illness such as breast cancer
can be a personal disaster for a breast cancer patient. While a plan or insurance policy
may be amended in a way that affects breast cancer coverage, a group plan or policy
generally cannot, under HIPAA, single out an individual based on health status (for
example, to reduce just one person’s benefit). You should determine whether the
changed provision that is affecting her applies to all participants covered under the policy
or plan and is not directed at her. If the changed provision is being applied consistently,
irrespective of whether the covered person has breast cancer, then the change likely will
be upheld.38 For instance, an employer’s program might be modified to require
preauthorization for any surgery that will result in a hospital stay. Such a change, on its
face, seems not to be targeting any particular type of surgery, in which case it might not
violate any rights of your client. Even if it does target a specific type of surgery, it likely
will be permissible if it uniformly applies to all participants.
37

This chart comes from the Cancer Legal Resource Center’s Health Care Professional Manual, available
at: https://www.disabilityrightslegalcenter.org/about/documents/FinalHCPManualwithforms1-4-11.pdf
(page 41).
38
Susan Berke Fogel and Paula D. Pearlman, California Women’s Law Center, Surviving the Legal
Challenges: A Resource Guide for Women with Breast Cancer 36, 1998.
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D.

HIPAA Guarantee Issue Plans

Clients with pre-existing conditions such as breast cancer, whose coverage under
COBRA or a state COBRA plan, but are not eligible for another type of health insurance
coverage due to a pre-existing condition, may still be able to get health insurance
coverage under HIPAA, as long as there has not been a break in their health insurance
coverage of more than 63 days. A guarantee issue plan, also known as a “federally
insured plan” or “HIPAA plan,” is an individual health insurance plan that an individual
has a right to purchase under federal law and not be denied coverage. Depending on the
state, there are three different ways to access a HIPAA plan: 1) in some states, every
insurance company that offers individual health insurance policies also has to offer a
HIPAA plan; 2) in others, state law requires insurance companies to convert their group
plan into an individual plan; and, finally, 3) in other states, individuals can access a
HIPAA plan through a state’s major risk insurance plan or high risk insurance pool.
It is important to advise clients that while an insurance company cannot deny the
individual a HIPAA plan when going from a group plan within the protected period,
individuals should use the “buzz” words (“guaranteed issue” or “HIPAA plan”) when
applying or looking for information on plan choices. Otherwise, the insurance company
may assume the individual wants a regular individual plan and may deny them coverage
based on a pre-existing condition through the medical underwriting process.
Finally, in order to be eligible for a HIPAA plan, individuals must exhaust COBRA
or state COBRA coverage, meaning that they use all 18 or 36 months of COBRA
coverage, available to them. Again, there cannot be a break in their health insurance
coverage longer than 63 days and individuals must be ineligible for Medicare, Medicaid,
or any other form of group coverage.
E.

High Risk Insurance Pools

If your client is not able to obtain insurance through COBRA, and is not eligible
for a HIPAA plan, then they may be eligible for a state high risk insurance pool or major
risk insurance plan. These state plans provide limited health insurance for individuals
who are unable to obtain health insurance coverage in the individual insurance market
due to a pre-existing condition.
Currently, only 35 states have major risk insurance plans or high risk insurance
pools. Generally, there is a choice of health plan options and individuals receive an
enrollment card, as well as other information, just like another health plan. High-risk
pools normally contract with a health insurance carrier or third-party administrator to
administer paperwork and claims. Once enrolled, benefits can be used like any other
health insurance plan.
It is important to tell your clients that high-risk pools may impose pre-existing
condition exclusion periods and/or waiting periods. However, many pools give
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individuals credit against the exclusion and/or waiting period if they have previous
creditable health insurance coverage.

F.

Pre-Existing Condition Insurance Plans

The Patient Protection and Affordable Care Act created a way for many individuals
with pre-existing conditions to get health insurance by establishing Pre-Existing
Condition Insurance Plans (PCIP). Some states have opted to administer those plans
through a state agency and some states have opted to let the federal government
administer their state plan. There are three criteria for eligibility that you and your client
should keep in mind. First, your client must be a U.S. citizen or lawfully present in the
U.S.; second, they must have a pre-existing illness or condition; and, third, they must
have had no creditable health insurance coverage for 6 months or more. For information
about PCIP plans, visit www.pcip.gov.
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VI.

BENEFITS COVERAGE 101

A client may contact her attorney with a question about coverage for a
mammogram, a mastectomy, reconstructive surgery, clinical trial participation, standard
chemotherapy, radiation, lymphedema, and medications or for coverage of more
advanced forms of treatment. Over the past two decades, state and federal legislatures
have addressed a number of different areas relating to breast cancer. In the early 1980s,
for instance, several states began to mandate that health insurers reimburse for breast
reconstruction or prostheses incident to mastectomy. A decade later, the legislative focus
turned to prevention and not just cure and treatment. Let’s deal first with the simplest
issue -- paying for a mammogram --- and then proceed with preparation for dealing with
advanced insurance coverage questions.
A.

Screening

After implementation of the Patient Protection and Affordable Care Act
(“ACA”),39 insurance companies, managed care plans (including HMOs), and self-funded
or self-insured plans are now required by federal law to pay for preventive care services
such as screening mammograms in most settings.40 In particular, new plans may no
longer impose copays, deductibles, and coinsurance for preventive services and
vaccines41 whose health benefits are strongly supported by scientific evidence and
recommended by the Department of Health and Human Services and U.S. Preventive
Services Task Force. Accordingly, the number of times you encounter failure to pay for
preventive care services as a legal problem should likely decrease over the next few
years. However, if your client indicates that her insurer will not pay for breast cancer
screening, you should check her benefit plan or insurance policy, as well as state law.
There may be some restrictions on the number of screenings that your client is entitled to;
for example, while plans now must cover mammograms or other screenings, these
preventive services may be subject to certain age or medical necessity restrictions, as well
as limitations on the number of annual preventive services provided. Check the plan
document or insurance policy, in addition to state and federal laws, carefully to determine
whether and under what circumstances screenings may be limited and if so, whether your
client meets those standards. In addition, this provision in the ACA does not apply to
grandfathered plans.

39

Patient Protection & Affordable Care Act (Public Law 111-148, March 23, 2010), also known as “Health
Care Reform”; as amended by the Health Care and Education Reconciliation Act of 2010, Public Law 111152, March 30, 2010.
40
Importantly, these changes do not affect “grandfathered plans”, i.e. those plans that were purchased on or
before March 23, 2010, and have had no significant changes that reduce benefits or increase costs to
consumers.
41
Services graded “A” and “B” by the U.S. Preventive Services Task Force (“USPSTF”) are now covered
under insurance policies. The complete list of services rated “A” and “B” is available at:
http://www.uspreventiveservicestaskforce.org/uspstf/uspsabrecs.htm
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It should be noted that if your client’s health plan uses a network of providers
(such as in an HMO), they should be aware that their health policy is only required to
provide these preventive services through an in-network provider. A health plan may
allow your client to receive these services from an out-of-network provider, but your
client may have to pay a higher out-of-pocket cost to receive those out-of-network
services. In addition, your client’s doctor may provide a preventive service, but your
client may still be required to pay some costs of the office visit if the preventive service
itself was not the primary purpose of the visit, or if the doctor bills for the preventive
services separately from the office visit.42
As stated earlier, mammograms are not the only type of screening available, and
sometimes other screening tests are suggested for individuals at risk for breast cancer.43
You should check the language in your client’s plan documents or insurance policy, as
well as state and federal laws, to determine if other types of screening or diagnostic
services are covered under the benefit plan.

B. Federal Mandates
For those who do not have access to health insurance under an individual or group
plan, breast cancer screening, diagnostic services, and treatment may still be available. In
1990, federal legislation established the National Breast and Cervical Cancer Early
Detection Program. The Early Detection Program operates in all 50 states, five U.S.
territories, 12 American Indian/Alaskan Native tribes or tribal organizations, and the
District of Columbia. The Centers for Disease Control and Prevention (CDC) work
under a federal mandate with states, tribes, territories and others entities, to conduct, fund
and support activities and programs for the prevention of breast and cervical cancer.
This program provides free breast and cervical cancer screening and follow-up diagnostic
services to women in need, such as those who are uninsured, underinsured, or have low
incomes. These programs are also called by different names in each state. For example,
in California, this program is called Every Woman Counts.
In October 2000, the Breast and Cervical Cancer Prevention and Treatment Act44
was signed into law. This Act gives states the option to provide medical assistance
through state Medicaid programs to eligible women who were screened through the
National Breast and Cervical Cancer Early Detection Program (NBCCEDP) and found to
have breast or cervical cancer, including pre-cancerous conditions.
42

The specific language of the Affordable Care Act’s prevention regulations are available at:
http://www.healthcare.gov/center/regulations/prevention/regs.html
43
For example, the USPSTF not only has recommendations for Breast Cancer Screening, but also has
recommendations for Breast Cancer Preventive Medication and BRCA Testing Screening
Recommendations, among other recommendations for other types of cancer. Available at:
http://www.uspreventiveservicestaskforce.org/adultrec.htm#cancer
44
Public Law 106-354. Available at:
https://www.cms.gov/MedicaidSpecialCovCond/downloads/PublicLaw106-354.pdf
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In turn, Breast and Cervical Cancer Treatment Programs (BCCTP) under
Medicaid provide free treatment for breast and cervical cancer for women in need, such
as those who are uninsured or have low incomes. Some states have determined all women
screened through the state BCCEDP program to be presumptively eligible for BCCTP
Medicaid, even if an individual would have an income too high to qualify for
conventional Medicaid. In addition, states have the flexibility to define what it means to
have been diagnosed or screened under the BCCEDP program.
C.

Reconstruction after Mastectomy

The amendments to ERISA provided for by the Women’s Health and Cancer
Rights Act of 1998 (WHCRA) require health insurers and group health plans that provide
coverage for mastectomies to also provide coverage for breast reconstruction, including
reconstruction to the other breast to achieve a symmetrical appearance.45. Specifically,
WHCRA requires group health plans to provide coverage for:
A.
B.
C.

Reconstruction of the breast
Surgery and reconstruction of both breasts for symmetrical
appearance; and
Prostheses and any physical complications in all stages of
mastectomy, including lymphedema.

Furthermore, WHCRA generally does not preempt state law “in effect on the date
of enactment...with respect to health insurance...that requires coverage of at least
reconstructive breast surgery otherwise required under this section.”46 However, in cases
of preemption, many states mandate that a health benefit plan that provides for
mastectomy must also provide for reconstruction or prostheses afterward. The state
statutes vary in how their mandates are worded. For instance, a state might define
reconstruction as a “medically necessary procedure” or mandate the reconstruction
without reference to its medical necessity. In addition, clients may still sometimes face
issues regarding insurance coverage related to what type of “treatment” must be covered
for lymphedema, the amount of cost-sharing, or whether nipple tattoos should be covered
to achieve symmetrical appearance after surgery.

45
46

29 U.S.C. §1185b
29 U.S.C. § 1185b(e)(1).
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VII.

OTHER COVERAGE ISSUES
A.

In General

This Guide tackles some of the more straightforward potential problem areas that
could cause an individual with breast cancer to seek legal assistance. If your client
presents a more complex insurance problem, it usually involves a “denial of coverage” by
the insurer or health plan. Remember that assisting a client legally need not mean filing a
lawsuit. Often, the client’s circumstances may cause her to be unable to navigate the
potentially numerous paths available to obtain some kind of relief. Giving adequate
consideration to the progress of the disease and the time sensitivity, you should consider
negotiating for a favorable result through administrative or extrajudicial channels before
resorting to litigation. No matter what path you and your client decide to take, some
preliminary investigatory steps are useful in trying to obtain coverage for your client.
Here are some of the steps that you should consider.
B.

Compile Initial Information

The attorney seeking to advise a client regarding an appeal within an insurance
company’s procedures and/or a lawsuit against an insurer – or regarding an ERISA group
health plan’s claims procedure – must first be armed with some basic information. If
possible, have the client send the following information to you prior to an initial meeting
or bring the materials with her to that initial meeting.
1.

Have the Client Maintain a Journal.

The sooner the client starts to record events the better. Not all encounters result in
correspondence to another party, so the client should record her impressions, results of
conversations in person or by telephone, and the like. It is important to keep a record of
the dates and times of any interactions with an insurance company, and encourage the
client to get the insurance company employees’ names when any communication takes
place. Keeping a contemporaneous record will certainly avoid omitting important details
or later recalling them inaccurately, and may even help the client to focus on the
importance of taking ownership of this process.
2. Determine the Type of Plan.
In figuring out a client’s rights and obligations under a health insurance appeal, it
is vital to determine the type of their health insurance coverage. The first important
question to ask is “Is your plan an individual or a group plan?” If your client is getting
her group insurance from an employer-sponsored health plan, another important question
to answer is, “Is this a ‘self-funded’ (AKA ‘self-insured’) plan?” Because of ERISA
preemption, self-funded plans may not have to maintain the same types of external
appeals processes, if any. The ACA has provided for an independent review process for
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self-funded plans; however, at the time of this writing, the specific mechanisms for
enforcing this right have not yet been determined. Another important question to answer
is, “Is this an HMO or PPO?” In some states, different types of plans are overseen by
different state agencies, and any available external appeal or independent review of a plan
decision will need to go to the corresponding agency.47
3. Determine the Employer Providing the Health Coverage.
If your client is getting insurance from an employer’s group health plan, the kind
of employer (private entity, federal or municipal government, religious organization, etc.)
may affect the laws, rules, and/or regulations governing your client’s claim for benefits.
It is critical to understand whether, for instance ERISA, TRICARE/CHAMPUS or some
other law governs the policy or plan (for example, if a client’s policy is self-funded,
ERISA may preempt state law and limit the appeal rights available to your client). Also,
determine all possible sources of benefits - for example, her employer’s plan, Medicare, a
cancer policy, or other limited or supplemental coverage. They all may come into play.
4.

Obtain the Client’s Summary Plan Description (SPD).

Any health insurance plan should have a Summary Plan Description describing
the health insurance policy or plan. If the client is getting group health coverage from an
employer, the employer may also have a more detailed version of the coverage called the
Plan Document. If she doesn’t already have these materials, you should have your client
request these documents from her employer or insurer. The Summary Plan Description
will have information regarding the policy’s internal appeals procedures, which must be
complied with before any external appeal or legal action can take place. It is important to
get the actual plan documents. You cannot rely on the accuracy of material that
summarizes or restates plan documents.
5.

Claims, Appeal and Grievance Procedures.

As discussed above, one of your first steps will be to request a copy of your
client’s health plan document, summary plan description (SPD), or insurance policy.
These documents should set out the plan’s claims and appeals procedures (sometimes
called grievance procedures or reconsideration), including any deadlines or requirements
for filing claims and timeframes in which decisions will be made. Familiarize yourself
with these procedures. In particular, it is important to learn the time frames set forth in
the plan documents for taking action. The SPD, benefits plan brochure or other plan
47

For example, in the state of California, all HMO plans (and Blue Cross and Blue Shield PPO plans) are
overseen by the Department of Managed Health Care, whereas all other PPO plans are overseen by the
Department of Insurance.
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documents must also contain material informing the beneficiary of the procedures and
time limitations for filing a claim, an appeal, or a grievance relating to the benefits. If
this information is not contained in the plan documents, obtain the written procedure
from the Plan Sponsor, insurer or HMO. Be certain to obtain all the current and relevant
claims and appeals procedures.
Any health plan or insurance policy that is subject to the Affordable Care Act
generally will have to comply with a uniform set of claims and appeals rules (although
some plans may be grandfathered). More detail on these rules is in a later section.
However, sometimes you will find that the insurer or managed care plan that your client’s
employer has hired to provide benefits has its own internal claims and appeals procedures
that may or may not be consistent with those of the group health plan. It is also possible
that the insurer or HMO’s internal procedures may not comply with the ACA regulations.
If these alternate appeal procedures are more stringent than the ACA allows, this may
provide an opportunity for you to challenge any claims denials.
6.

Obtain Correspondence.

Obtain any and all correspondence, including any letter, memorandum or file
entry related to the claim (from all persons involved). The DOL claims regulations
consider these to be part of the claims file. Do not be afraid to ask administrative
personnel or assistants for a log of files they have prepared. ERISA requires the plan to
provide you with all “relevant” documents upon request. This includes any information
generated or considered as a part of the claim.
7.

Obtain all Medical Records and Releases Signed by the Client.

You will need to review the medical records in order to understand and describe
your client’s condition. Under the HIPAA Privacy Regulations, your client generally has
a right to request a copy of her medical records, both from her physician and her health
plan or insurer. 48She should have received a privacy notice from these “covered
entities” that describes how to request this material. You also will need your client to
sign a HIPAA-compliant authorization that allows her physician, plan, or insurer to
disclose her medical information to you. You should be able to obtain an authorization
from your client’s physician, health plan, or insurer (they each may have their own).
Since 2003, when HIPAA’s privacy rules became effective, many providers,
insurers and health plans have been sensitive to their obligations under the privacy
provisions of HIPAA, so you may want to obtain copies of their privacy policies to find
48

See HIPAA Standards for Privacy of Individually Identifiable Health Information, 45 C.F.R. Parts 160164.
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out what you must do to obtain the necessary information. If you encounter resistance to
obtaining your client’s medical records, even with a signed and valid HIPAA
authorization from your client, you may need to seek assistance from the U.S.
Department of Health and Human Services, or the covered entity’s privacy officer.
Your client’s plan also may require your client to sign a form designating you as
her authorized representative to file appeals or receive claims information (which may be
a separate form from the HIPAA authorization). The plan is required to allow a
participant to designate an authorized representative, but may set reasonable procedures
for doing so, such as requiring a certain form or that the designation be in writing.
8.

Find out the Client’s Financial Situation.

If your client has the financial ability to pay for treatment, that ability will usually
preclude a preliminary injunction to force the insurer to pay prior to trial on the merits. A
client who is able to pay may sometimes opt to proceed with treatment and seek
reimbursement afterward.
9.

Review Denial Letter and Explanation.

You will need to see the actual denial letter and anything else that the insurer or
health plan has used to justify its decision. A denial letter should have detailed
information as to your client’s appeal rights, and information as to what you could submit
on appeal to change the outcome, and the deadline for appealing a denial (see the more
detailed discussion on ACA-required claims procedures below). You also should request
a copy of all “relevant” information the plan considered in deciding the claim.
Be sure to exhaust all administrative remedies before going to court.
C.

Mandatory Disclosures of Information

In most instances, you will be able to obtain the information mentioned above
without resistance, but if the records are withheld unreasonably, you may have to remind
the provider, insurer, or health plan that state or federal statutes or regulations require
them to disclose certain information.
1.

ERISA & Affordable Care Act (ACA)

All ERISA-covered health plans (and under the ACA, any individual or group
health insurance coverage, along with many church and governmental plans) must
provide adequate notice in writing when claims are denied “setting forth the specific
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reasons for such denial, written in a manner calculated to be understood by the
participant.”49 These requirements initially were under ERISA, with regulations issued
by the Department of Labor (often called “DOL claims procedure regulations”). The
ACA expanded these rules to apply to individual coverage and other non-ERISA plans
that are subject to the ACA and added even more requirements.
Generally, the plan must ensure (i) that claims are decided in accordance with
governing plan documents and DOL (and ACA) regulations, and (ii) that claim
procedures are applied consistently for similarly-situated claimants. Usually, the rules
for claims denials are the same under disability plans as they are under health plans,
except that the time periods for considering initial claims and appeals are longer for
disability plans.
Under ACA requirements, when a claim for benefits has been denied under a
health or disability plan or policy governed by ERISA, the denial notice must contain the
following elements:50


Information sufficient to identify claim involved, including date of
service, health care provider, and claim amount (initial claim & appeal);



The specific reason or reasons for the denial (initial claim & appeal);



A reference to the specific plan provisions that support denial of the claim
(initial claim & appeal);



Description of plan or issuer’s standard, if any, used in denying claim
(initial claim & appeal; final internal appeal notice also must include
discussion of decision);



Denial code and corresponding meaning (initial claim & appeal);



Statement describing availability, upon request, of diagnosis code and its
corresponding meaning and treatment code and its corresponding meaning
(initial claim & appeal);



If the health or disability claim denial is based on an internal rule,
guideline or protocol, the rule, guideline or protocol must be referenced in
the denial notice, and must either be provided to the claimant with the
denial notice or the claimant must be told of her right to receive a copy
upon request free of charge (initial claim & appeal);



If the denial was based on lack of medical necessity, the fact that the
treatment was experimental or investigational, or involved any other
exercise of medical judgment, the claimant must be given an explanation

49

29 U.S.C. § 1133.

50

29 C.F.R. § 2560.503-1(g).
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of the clinical basis for the judgment or told that she has the right to
request that information (initial claim & appeal);


A description of any material or information which the claimant could use
to perfect the claim and an explanation of why the material or information
is necessary (initial claim only);



A description of the steps the claimant must take in order to submit a
claim for review (initial claim and appeal);



Statement that claimant is entitled to receive, upon request and free of
charge, reasonable access to, and copies of, all documents, records, and
other information relevant to claim (appeal only);



Statement describing any voluntary appeal procedures offered by plan and
claimant’s right to obtain information about procedures (appeal only);



Description of available internal appeals and external review processes,
including information about how to initiate an appeal (initial claim &
appeal); and



Availability of, an contact information for, any applicable office of health
insurance consumer assistance or ombudsman established under the ACA
to assist individuals with internal claims and appeals and external review
processes (list available at http://www.dol.gov/ebsa/capupdatelist.doc)
(initial claim & appeal).

If your client received a letter denying her claim for coverage or for approval of
treatment, and it does not contain all of these elements, you should immediately write the
insurer or health plan asking it to comply with both the statute and the regulations
regarding ERISA or the ACA, as applicable. Despite the clear language of the statute
and regulation, plans often fail to provide the level of detail demanded by the statute and
the regulations. Courts have long said that cursory compliance is not sufficient.51
2.

State Law

State laws regulating insurance in general may provide for even more
comprehensive disclosure. You should contact your state insurance commissioner or
your state attorney general for information relating to the notice requirements for benefit
determinations where a health plan is insured.
3.

HIPAA Privacy Rules

In addition to HIPAA’s portability and nondiscrimination provisions discussed
above, HIPAA also contains privacy protections, including a right to access an
51

See White v. Jacobs Engineering Group, 896 F.2d 344, 349 (9th Cir. 1989).
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individual’s protected health information (“PHI”) that is held by her health plan or health
care provider. The HIPAA privacy rules apply to PHI held by a “covered entity,” such as
a health plan or a health care provider, or a business associate of a covered entity.52
Importantly, HIPAA requires covered entities to provide individuals with access to their
own PHI. The chart below summarizes the key requirements of HIPAA that may be of
use to your client.

Topic

HIPAA

Fee(s) for access

Health plan may charge a reasonable, cost-based fee
for copies but may not charge for retrieval.

Reason for access

No requirement – Can be requested for no specific
reason

Information that may be
requested

Any protected health information (PHI) in the
possession of the health plan or its business associates.

Age of information

Individual can request up to 6 years of PHI history.
(Information in possession of health plan prior to
compliance date of 4/14/03 does not apply)

Right to access

Access may be denied under limited circumstances

Response timeframe

Access must be granted or denied within 30 days. If
access is granted, the individual must be notified of
where and how the request will be fulfilled within 30
days of the request. If the information is not in the
possession of the covered entity, the covered entity
may take one 30-day extension giving them a 60-day
window to fulfill the request.

Individual’s representative

May be a standing designation and could be, but not
required, specific to an event or timeframe.

Request medium

Must be in writing

Response media

Designated record set, as described in the regulations.

A designated record set includes: coverage (i.e., effective date, termination date, line of
business); benefits/contracts; enrollment application; dependent certifications (students,
52

42 U.S.C. § 1320d et seq., 45 C.F.R. § 164 et seq.
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disabled dependent); inquiry tracking data: claims (electronic or paper); adjudication
results, adjustments; prescription drug; referrals; authorizations, pre-certifications;
coordination of benefits information; case notes from medical review; and medical
records; authorizations to release information.
D.

Prepare to Respond

Now that you have compiled and reviewed all of the information and materials
that you need, you can start to work on how, and to whom, you will respond on your
client’s behalf.
1.

Determine the Level of Appeal and to Whom You are
Responding.

Depending upon when your client has come to you, you could be
preparing an initial claim, an initial appeal, a second level appeal, a
voluntary appeal, or an independent external appeal. Determine, if you
can, who made the most recent adverse determination. Was it a nurse, a
medical director, an internal committee?
Generally, the ACA rules require the plan to tell you who the decision
maker was. Also, determine who will be reading your appeal - is it a
medical director; an internal review committee; a committee established
by the Plan Administrator (employer) for a self-insured plan; or an
independent utilization review agent established by a state agency?53
Managed care plans frequently contract with separate entities, called
“utilization review organizations” (UROs) to handle preauthorizations for
services and the denial may have come from the URO. Depending on the
plan provisions, any appeal from the URO’s decision may either be taken
through the URO or through the plan itself. This type of information
should be in the denial notice or can be requested.
Make sure you understand the time frames for each appeal level. You
must know whether this is an initial denial or the denial of an appeal and
who has made the decisions. Some health plans provide for decisions to
be reviewed both internally and externally, and may require different
procedures at different levels. You and your client will have the
opportunity to submit written comments, documents, or other information
in support of the appeal. Both levels of appeal (if applicable) must be
conducted by a different person than the person who made the initial
decision, and no deference will be given to the prior determination. If the
claim involves medical judgment, the plan must consult with an
appropriately qualified health care practitioner (at each appeal level) with
53

See N.Y. Ins. L. § 4321 (McKinney’s 2002), Article 49.
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training and experience in the field of medicine involved. Upon request,
the plan must provide the participant with the name of any medical expert
whose advice was obtained by the plan in connection with the appeal.
2.

Compare the SPD and the Plan Document for ERISA-Covered
Plans

If they conflict, the client can often use the ambiguity in the language to
her benefit depending on the jurisdiction. If the two documents are not
consistent, and the employee received only the SPD, courts have often
found that the SPD controls when that result favors the claimant.54 An
attorney may have the option to choose which of the two documents to
assert as the legally binding document.
3.

Study the Denial.

If copies of the medical policies or criteria are not included with the
denial, request them. Analyze the plan’s medical policies and its criteria
for denial, in order to ascertain whether the party issuing the denial has
cited and followed provisions in its own plan.
4.

Talk to the Client’s Doctor(s).

It is important that if you intend to offer assistance that you understand
why the doctor chose or is advocating a certain treatment or medication.
Discuss with the doctor why the doctor believes that the treatment or
medication is the most medically efficacious to treat the disease. Also
discuss with the doctor alternative prognoses with and without the needed
treatment or medication. Under HIPAA privacy rules, your client may
have to provide her doctor with a written authorization in order for the
doctor to share any information related to your client’s treatment with you.
If you need to obtain information from any other HIPAA-covered entity
(such as a hospital or a stand-alone oncology facility), your client may
have to execute multiple HIPAA authorizations for you to obtain her PHI.
5.

Check State Law.
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See Berry v. Blue Cross of Washington and Alaska, 815 F. Supp. 359 (W.D. Wash. 1993); Martin v.
Blue Cross & Blue Shield of Virginia, Inc., 115 F.3d 1201 (4th Cir.), cert. denied, 522 U.S. 1029
(1997)(SPD does not control unless it conflicts with the Master Plan and plaintiff relied upon it).
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As stated earlier, many states mandate coverage for certain treatments and
procedures. For example, some states have laws that require an insurer to
pay for the reconstruction if it covered the mastectomy. Note that the
federal WHCRA also requires such coverage of all plans subject to that
law.
6.

Check the State’s Regulatory Agencies and Insurance
Commissions.

Determine whether your state’s Attorney General or Insurance
Commissioner has policies or procedures that may help your client. Some
states, such as New York, have a number of established procedures to
enforce insurance regulations. If you are dealing with a non-ERISA plan,
see if the state’s Attorney General has a Health Consumer Advocate or
Ombudsman department. Requests for help from regulators often can be
done simultaneously with internal appeals. Similar complaints regarding
ERISA plans can often be made to a regional office of the U.S. DOL’s
Employee Benefits Security Administration.
7.

Request “Relevant” Documents.

The ACA adopted the requirement that had formerly just applied to
ERISA plans that a health plan or insurer must provide copies of
“relevant” documents upon request when a claimant is filing an appeal.
“Relevant” documents include any document that:


Was relied upon in making the benefit determination;



Was submitted, considered, or generated in the course of making
the benefit determination, without regard to whether such
document was relied upon; or



Constitutes a statement of policy or guidance with respect to the
plan concerning the denied treatment option or benefit for the
claimant’s diagnosis, without regard to whether such advice was
relied upon in making the determination.

8.

Submit Your Reply.

You must prepare, with your client, to submit an exhaustive record and a
detailed package to the party who issued the denial, or another reviewing
entity, including all evidence that the plaintiff would want to be
considered at trial. The reply should refer to and contain as attachments:
relevant portions of the policy; all correspondence with any party from or
to the client, regarding the policy or plan; correspondence, declarations or
49

affidavits from treating and consulting doctors; medical literature; and
relevant medical records. Recall that you will have to obtain medical
records directly from the client or obtain a written authorization consistent
with HIPAA from the client to obtain the records directly from covered
entities under HIPAA (such as the doctor, hospital or health plan).
Identify federal or state laws and case law supporting the propriety of
coverage, and use those laws to present substantive arguments as to why
your client’s claim should be granted. If your client has come to you early
enough in the process, and you have advised her to keep a log to a
significant activity regarding her diagnosis, that log should also be
appended to your appeal of the denial. It is important that this appeal
package be comprehensive. If your client’s plan has more than one level
of appeal, try to include as much information as you can at the first level.
However, you still likely will be able to submit additional material, if
applicable, at the second level, so you should review if there is additional
material to submit at each level of appeal. If in doubt, err on the side of
inclusion, because often a client may not be able to use evidence that is
not included in an appeal, if she subsequently goes to trial.
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VIII. REFUSAL TO PAY FOR MOST COMMON TREATMENTS

In the event the insurer or plan refuses to pay for the most common treatments or
protocols for breast cancer prescribed by a physician for your client, you should have a
straightforward course of action. (We treat separately the unique issues surrounding
experimental treatments.) Your goal is to persuade a decision maker to interpret the
policy or plan in a manner favorable to your client. In order for you to interpret the
policy or plan in preparation to persuade another, you must a) determine which law
governs the health insurance policy or plan, and b) decide which of the versions of the
policy or plan you will allege should control. These steps are necessary whether you are
negotiating outside of court or filing a lawsuit.
A.

Law Governing Health Benefit Plans

As stated above, employer-provided health benefits in general fall within at least
four different legal frameworks: 1) ERISA (the Employee Retirement Income Security
Act); 2) TRICARE/CHAMPUS (Civilian Health and Medical Program of the
Uniformed Services); 3) FEHBA (the Federal Employees Health Benefits Act); or 4)
state law (health benefits for state and local employees and many religious
organizations). The regulations implementing, and case law interpreting, these benefit
programs affect not only the kinds of claims and remedies available, but also the standard
by which a decision maker will review the insurance company’s or plan’s decision to
grant or deny benefits.
For ERISA-covered plans, a bifurcated legal standard may apply. All ERISA
plans must comply with some federal mandates. Fully insured ERISA plans may be
subject indirectly to some provisions of state insurance laws as well, since states have the
authority under ERISA’s preemption provisions (discussed below) to regulate the
contract or policy of insurance these ERISA plans purchase to provide health benefits for
their beneficiaries.
B.

Interpreting the Plan’s Language

The insurer or third-party administrator (TPA) of a self-insured plan will base the
decision to approve or deny your client’s claim on an interpretation of the policy or plan.
Your goal after your client has been denied benefits is to demonstrate that the insurer or
TPA has misinterpreted the policy or plan. You might demonstrate that the language of
the policy or plan provides for covering the treatment that your client’s physician has
prescribed or recommended. Or you might demonstrate that the insurer or TPA has
failed to follow its or the plan’s own policies or procedures. If you cannot show that the
policy or plan expressly covers the treatment prescribed, you may try to demonstrate that
the policy or plan language is ambiguous with respect to that coverage. In both instances,
you are still demonstrating that the insurer or TPA decided the claim incorrectly.
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1.

Determining Which ERISA Plan Document Applies

First you must make sure that you are interpreting the correct version of the policy
or plan. Most fully insured ERISA plans have two legally binding documents - a
summary plan description (SPD) that is given to the employee and a more detailed policy
or certificate given to the employer. ERISA self-funded plans are required to have an
SPD and a plan document, but a single document often serves both purposes. If the two
documents are not consistent, and the employee was not provided with the official plan
document, courts have often found that the SPD controls.55 On the other hand, courts
have determined that the SPD only controls if it conflicts with the plan document and the
plaintiff relied upon it.56
One other thing to watch for: often small and mid-sized employers that provide
benefits through a fully-insured arrangement, or use a TPA with their self-insured plans,
do not have an SPD that complies with ERISA. They may use the benefits booklet that
was provided by the insurer or the HMO and assume that this document complies with
ERISA. Frequently it does not. Many large employers have distributed to participants,
with the benefits booklet, a wrap-around document that incorporates the rest of the
information that is required by ERISA to be provided to participants. Be sure that you
have any wrap-around documents that the employer has provided, as well as the benefits
booklet. Note that failure to provide participants with all the required information is a
separate violation of ERISA, apart from any failure to provide promised benefits.
2.

How is The Benefit Plan Construed?

The outcome of many coverage disputes depends on how the provisions of a
policy or plan are construed. No matter which legal framework that the policy or plan
falls under, it is treated as a contract between the insurer/plan sponsor and the
insured/participant, so you should remember the principles of contract law. Courts will
enforce provisions of a contract as long as they are unambiguous.57 Usually, ambiguities
are interpreted against the drafter, i.e., the insurer or the self-insured plan.58 Self-insured
ERISA plans often bestow explicit discretionary authority upon the plan administrator or
other fiduciary to determine eligibility for benefits or to construe the terms of the plan,59
55

Berry, supra note 41, 815 F. Supp. 359.
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Martin, supra note 41, 115 F.3d 1201.
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See Hilliard v. Bellsouth Medical Assistance Plan, 918 F. Supp. 1016 (S.D. Miss. 1995); Turner v.
Fallon Community Health Plan, 127 F.3d 196 (1st Cir. 1997), 523 U.S. 1072 (1998); Glauser-Nagy v.
Medical Mutual of Ohio, 987 F. Supp. 1002 (N.D. Ohio 1997).
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See Kunin v. Benefit Trust Life Insurance Company, 910 F.2d 534 (9th Cir. 1990); Bailey v. Blue Cross
& Blue Shield of Virginia, 67 F.3d 53 (4th Cir. 1995); Nichols v. Trustmark Insurance Company (Mutual),
1 F. Supp. 689, 693 (N.D. Ohio 1997); Lee v. Blue Cross/Blue Shield of Alabama, 10 F.3d 1547, 1551
(11th Cir. 1994)(and citations therein).
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See Winters v. Costco Wholesale Corporation, 49 F.3d 550 (9th Cir. 1995).
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and in those cases, courts will likely give substantial deference to the decision of the
appeals fiduciary if that fiduciary acted properly and was not hampered by a conflict of
interest.
C. Exhausting Administrative Remedies
1.

Internal Appeals
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Health plans and policies generally must contain a “reasonable claims procedure.”
Enrollees and participants should have been informed of this claims procedure when they
first enrolled in the plan. Individuals are normally required to exhaust all administrative
appeals prior to seeking judicial relief.
Consult the specific plan language for
particulars.
Prior to the Affordable Care Act, ERISA plans were subject to claims procedure
regulations adopted by the Department of Labor.60 For the most part, the ACA extended
these DOL claims procedure rules to all individual and group policies and health plans
subject to the ACA (some grandfathered plans are excluded). The ACA also added more
requirements to the claims and appeals requirements, including additional content for
denial notices, a requirement that notices be made available in foreign languages in
certain geographic areas, and a new external review requirement.61
If a health or disability claim is denied, then the claimant must be allowed at least
180 days to appeal the denial of the claim (this time period may be shorter for the second
appeal level if there are two levels of appeal). The health plan must provide the claimant
with “a full and fair review” and render a decision in a specified time period (see chart
below) after the plan’s receipt of the request for review, unless special circumstances
require an extension of time for a decision. No more than two levels of appeal may be
required to exhaust the plan’s administrative remedies. The plan cannot require
mandatory binding arbitration of disputes, although it may offer arbitration as a voluntary
option.
Under the DOL regulations adopted by the ACA, health claims are divided into
two categories: pre-service and post-service claims. Pre-service claims are those in
which prior authorization is required under the plan before the participant can obtain
treatment or services. Urgent claims also fall into the pre-service category and have an
accelerated time frame for decision-making at both the initial consideration and appeals
stages. Post-service claims are those in which treatment or services have already been
provided and the dispute is whether the plan will pay for the treatment. Special rules
apply to claims under disability plans. The time frames for both health and disability
plan claims are illustrated in the charts below.
Note however, the times specified in the regulations and illustrated in the charts
below are maximums; under the regulations, none of them are safe-harbors protecting
the plan since the regulations make it clear that the actual time the plan should take is
based on medical exigencies of the situation:
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29 CFR § 2560.503 – 1 (h) (4) (i) (2).
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75 Fed. Reg. 43330 (July 23, 2010), amended by 76 Fed. Reg. 37208 (June 24, 2011). See
www.dol.gov/ebsa for more details.
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Health Plan Claims
Urgent

Pre-Service

Post-Service

Initial Benefit Determination

72 hours

15 days

30 days

Extension* (only available based
on circumstances beyond the
control of the plan)

None

15 days

15 days

Time Allowed for More
Information

48 hours

45 days

45 days

Time to appeal (for 1st level of
appeal, may be shorter for 2nd
level, if applicable - check plan’s
claims procedures)

180 days

180 days

180 days

Time for Decision On Appeal

72 hours

30 days (if one
appeal)

60 days (if one
appeal)

15 days (if two
appeals)

30 days (if two
appeals)

None

None

INITIAL CLAIMS

APPEALS

Extension* (only available if
circumstances are beyond the
control of the plan)

None

EXTERNAL REVIEW (for
claims involving medical
judgment under ACA)
Time to Request

4 months
4 months from
from final
final
determination determination

4 months from
final
determination

Time for Decision on External
Review (unless state law differs
for insured plans)

72 hours

45 days
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45 days

Disability Plan Claims
INITIAL DECISIONS
Initial Benefit Determination

45 days

Extensions

30 days (2 extensions permitted)

Time Allowed for More Information

45 days

APPEALS
Time to File Appeal (for 1st level of 180 days
appeal, may be shorter for 2nd level,
if applicable - check plan’s claims
procedures)
Time for Decision on Appeal

45 days

Extension*

45 days

* Note that, for initial claims, the plan may take an extension, but must provide the participant an
extension notice giving the reason. If the extension is to request additional information, the plan must give
the participant at least 45 days to provide the information. The time periods for making a decision stop
running until the participant provides the information (or until the deadline to submit if sooner). On
appeal, the plan generally is not permitted any extensions, except with respect to disability claims

For any kind of plan, be sure to monitor both the administrator’s and your client’s
adherence to the time frames. Failure to meet the plan’s deadlines may mean the appeal
proceeds without your client’s input, and may preclude such input later (especially
documentary submissions for the record).62
2.

External or Independent Review

Again, although all health benefit plans must contain detailed procedures for
handling claims and appeals, and covered individuals must be informed of these
procedures, the actual procedures may differ from policy to policy or plan to plan. Many
plans provide for review by a committee or other entity that is independent from the
entity from which payment is being sought. Ideally, these independent reviewers should
have no financial or other relationship with the Plan Sponsor or health plan. Some selfinsured plans use a TPA or other claims fiduciary to handle appeals. As previously noted,
managed care plans may use a utilization review organization (URO) to process appeals
of denials of precertification requests, as well as claims. If this review is considered a
part of the plan’s steps to exhaust administrative remedies, be sure that you and your
62

See 29 C.F.R. § 2560.503-1(e)(2) and (h)(4).
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client are aware of that and take all necessary steps to comply fully with each of the
appeals requirements. Sometimes, if time is of the essence, and your client cannot afford
to pay for the coverage and seek reimbursement, she may be able to forgo these
administrative steps and seek immediate judicial relief, but be sure to check the case law
in the relevant jurisdiction to be sure that it supports waiver of exhaustion in those
circumstances.
Required External Review under Affordable Care Act (ACA)
The ACA requires individual and group coverage (insured and self-funded) to
provide an independent external review for claims involving medical judgment. The
external reviewer’s decision will be binding on the plan.
For insured plans where there is a state external review process already in place,
plans are required to use the procedures for that state process. Self-funded plans
generally must establish their own process and contract out with at least three
Independent Review Organizations (IROs) to handle external review. Generally, the
claimant may submit additional information at external review. The plan’s claims
procedure documents or the appeal denial letter should provide more information on the
external review process applicable to that plan.
D. Going to Trial
After all internal and external administrative remedies have been considered and
pursued, you may decide to resort to litigation. A plan may set a time period in which
claims in court must be filed, and many courts have upheld these. Be sure to check the
plan’s claims procedures for any deadlines. Obviously resolving the matter at the lowest
administrative level possible will be the best result for your client. Although the courts
may not be the best forums for deciding issues related to appropriate medical treatment
(especially if they are complicated or reflect emerging medical practices), they are the
best forums for interpreting contracts since that is what courts are used to doing. As a
result of their weaknesses and strengths in this area, the courts seem to be engaged in an
ongoing struggle with policy interpretation that considers: 1) the provisions of the policy
or plan; 2) the standard of review applicable to the decision; 3) evidence considered by
the plan administrator in making his/her determination; 4) evidence not considered by the
plan administrator; and 5) the facts of the case.
As any litigator knows, how a court views each of these aspects of a denial of
coverage depends on how the argument is framed and the viewpoint of the court. Clearly
these factors can turn the tide for or against the breast cancer patient. Fortunately, some
bright lines have emerged as a result of court interpretation of contract and plan
provisions.
Seeking payment for expensive therapies has been and will continue to be the
most vexatious problem for breast cancer patients. When an insurance company or TPA
has affirmed its denial of coverage for any treatment, if the patient and treating doctor
believe the treatment is necessary, you should focus on obtaining the treatment as soon as
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possible. Delays may make the treatment less effective or no longer feasible for your
client.63
After you have exhausted all of your administrative remedies or can demonstrate
that exhaustion is not required (under the current DOL claims procedures, a claimant may
go to court immediately once a plan fails to comply with the required procedures), you
may need to file a lawsuit to gain the appropriate relief. If a patient cannot pay for the
treatment herself, she must immediately file a complaint and get an expedited hearing to
obtain a preliminary or permanent injunction to force the insurance company, HMO or
plan to pay for the treatment. If a patient can pay for the treatment, it makes sense to do
so because injunctions are disfavored and often difficult to secure. The trial over who
should ultimately pay for the treatment can either occur in an expedited proceeding on the
merits or after the treatment has been obtained.
1.

State or Federal Law?

Many litigators have their own preferences for federal rather than state
jurisdiction, or vice versa. So a question that might face you is, do you try to make a
state or federal case? This jurisdiction decision is likely to be constrained because one or
more of the federal statutes applicable to the case may have curtailed the rights of the
covered individual with respect to vindicating her right to health benefits. So you must
very carefully examine the governing statute for the type of health coverage your client
has. Sometimes this decision is less significant than it may seem at first blush. For
instance, even though ERISA benefit claims may be brought in either state or federal
court, whichever court hears the case must apply federal law.
2.

Preemption of State Laws by Federal Laws

Assuming that there is no diversity jurisdiction, a federal question must be
presented on the face of the plaintiff’s well-pleaded complaint to justify removing it from
state to federal court.64 However, a state claim that is “really one of federal law” may be
removed to federal court if the federal law “completely preempts” the state cause of
action.65
The determination of whether a state claim is really a federal matter centers on
whether Congress actually intended to provide access to the federal courts through the
statute under which preemption is being claimed.66 Some courts consider a specific grant
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See Bast v. Prudential Ins. Co. of America, 150 F.3d 1003 (9th Cir. 1998).

64

See Caterpillar, Inc. v. Williams, 482 U.S. 386, 392 (1987).

65

See Franchise Tax Board v. Construction Laborers Vacation Trust, 463 U.S. 1, 24 (1983).

66

See 28 U.S.C. §§ 1331, 1441(a); Hanson v. Blue Cross of Iowa, 953 F. Supp. 270, 274 (N.D. Iowa 1996).
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of federal jurisdiction in the federal statute to be important.67 However, “[i]f the federal
statute creates no federal cause of action vindicating the same interest the plaintiff’s state
cause of action seeks to vindicate, recharacterization as a federal claim is not possible and
there is no claim arising under federal law to be removed and litigated in the federal
court.”68
Complete preemption is distinguishable from ordinary preemption, which is an
affirmative defense, rather than a means for removal.69 One exception to these rules
arises when the “uniquely federal interests” may be so important to the federal
government that “federal common law” will supplant state law and provide grounds for
federal jurisdiction.70 The federal statutes in the health benefits area were intended to
preempt state law in certain circumstances. You should consider early on whether you
have state law claims to present separately or pendent to a federal complaint, and whether
the state statutes are (or are likely to be, if time is of the essence) preempted.
Let’s briefly look at the main culprits.
a)

ERISA

Because one of ERISA’s stated intents was to create uniformity in employee
benefit plans,71 ERISA preempts all state laws that “relate to” employee benefit plans,
with few exceptions.72 On the other hand, a savings clause precludes ERISA from
“exempt[ing] or reliev[ing] any person from any law of any State that regulates
insurance, banking, or securities.”73 Finally, ERISA’s so-called “deemer clause”
precludes the applicability of state laws deeming employee benefit plans to be insurers.74
(1)

Benefit Claims

After more than three decades of judicial interpretation of ERISA’s preemption
provisions, including more than twenty Supreme Court decisions, there is still no
67

See Aaron v. National Union Fire Ins. Co., 876 F.2d 1157, 1161-4 (5th Cir. 1989), cert. denied 493 U.S.
1074 (1990).
68

Franchise Tax Board, supra note 52, 463 U.S. 24 (1983).

69

Caterpillar, supra note 51, 482 U.S. 386 (1987).

70

See Boyle v. United Tech. Corp., 487 U.S. 500, 504 (1988).

71

See New York State Conference of Blue Cross & Blue Shield Plans v. Travelers Insurance Company, 514
U.S. 645, 657 (1995).
72

29 U.S.C. § 1144(a).

73

29 U.S.C. § 1144(b)(2)(A).

74

29 U.S.C. § 1144(b)(2)(B).
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certainty about what state laws will or will not survive a preemption challenge. However,
there are a few general litigation principles that have emerged. First, although as
previously noted, benefit claims cases can be brought under ERISA in either state or
federal courts, if the court agrees with the characterization of the defendant that at issue is
a claim for benefits under ERISA §502(a)(1)(B), the state law will be completely
preempted and the case will be removed to federal court, since state law tort and contract
claims arising from a denial of benefits are preempted by ERISA.75
Next, if the court decides that a state law cause of action will survive (e.g., when
the claim involves a quality or treatment issue, rather than a coverage issue), then the
court will determine whether §514 of ERISA preempts your client’s state law tort claim.
For years, the courts struggled with the fundamental question of whether the
decision regarding the medical necessity of a particular service or treatment was a
coverage (or eligibility) decision actionable under ERISA or a treatment (or quality of
care) decision actionable under state law, since in the managed care context, this type of
decision typically involves elements of both. However, a 2004 Supreme Court case
finally put the issue to rest, with the Court striking down a Texas HMO liability statute
and concluding that even mixed eligibility and treatment decisions should be treated as
coverage decisions under ERISA.76 For most claimants challenging the refusal of their
ERISA plan to cover treatment related to breast cancer, this means that pursuing most
state law contract or tort claims is futile and all claims must be brought under ERISA.
However, in deciding the Davila case, the Court did not necessarily determine
that all state tort claims are preempted by ERISA. It appeared to leave room for actions
brought under state law involving care that has been provided in a negligent manner. In
other words, it appears that cases that involve traditional malpractice allegations that
services were provided to the plaintiff with substandard quality of care may still be viable
as state law causes of action. The case most often cited as representing this line of cases
is Dukes v. U.S. Healthcare, Inc., a case from the Third Circuit.77 This Guide contains
additional information on malpractice claims in section XII.
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See Pilot Life Insurance Company v. Dedeaux, 481 U.S. 41(1987); Kuhl v. Lincoln National Health Plan
of Kansas City, Inc., 999 F.2d 298 (8th Cir. 1993), cert. denied, 510 U.S. 1045 (1994); Cannon v. Group
Health Service of Oklahoma, Inc., 77 F.3d 1270 (10th Cir.), cert. denied, 519 U.S. 816 (1996).
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Aetna Health, Inc. v. Davila, 542 U.S. 200 (2004).
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57 F.3d 350 (3rd Cir.), cert. denied, 516 U.S. 1009 (1995). Several other courts have found state law
claims relating to the quality of care (i.e., malpractice claims) to be not preempted by ERISA, and have
held health maintenance organizations (HMOs) vicariously liable for the negligence of their physicians
when the care that the plaintiff allegedly should have received is clearly covered by the plan. See, e.g.,
PacifiCare of Oklahoma, Inc. v. Burrage, 59 F.3d 151 (10th Cir. 1995) (medical malpractice claim was not
preempted by ERISA). For a comprehensive discussion of these cases, see EMPLOYEE BENEFITS LAW and
its annual supplements, AMERICAN BAR ASSOCIATION, Steven J. Sacher & James I. Singer et al., eds. BNA
2d ed. 200; Supp. 2005 (hereinafter EMPLOYEE BENEFIT LAW), Ch. 11 at Section VII.H.6.
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(2)

Traditional Preemption Analysis

Certain other state law claims may also survive a preemption challenge but only if
you are able to demonstrate that the state law at issues does not “relate to” an ERISA plan
or that, even if it does, it is saved under ERISA’s insurance “savings clause.” In other
words, the court will apply the traditional ERISA §514 analysis to your claim.
Although for many years, the Supreme Court took an expansive view of when a
state law “relate[d] to” an ERISA plan, since 1995 when the Court decided New York
State Conference of Blue Cross & Blue Shield Plans v. Travelers Insurance Co.,78 the
Court has narrowed its interpretation of the “relates to” phrase, holding that when a state
law involves an area of traditional state regulation and has only an indirect economic
effect on choices made by plans there is a presumption that the law is not preempted.
However, state laws remain preempted when they bind plan administrators to any
particular choice, preclude uniform plan administrative practices or establish new
remedies or enforcement schemes.79
Generally, a state law “relates to” an ERISA plan if it makes “reference to” or has
a “connection with” such a plan.
(3)

“Reference to”

The Supreme Court has held that a law “refers to” an ERISA plan when it acts
“immediately and exclusively” on ERISA plans or where the existence of ERISA plans is
essential to the law’s operation.80
(4)

“Connection with”

According to the Supreme Court in Dillingham, in order to determine whether
there is a “connection” with an ERISA plan, the court must evaluate the statute in light of
the objectives of ERISA and the nature of the effect of the state law on ERISA plans.81
In addition, state laws requiring employers not to discriminate on the basis of pregnancy
in their policies and to provide employees with specific benefits were preempted by
ERISA.82
78

514 U.S. 645 (1995).
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Id. at 661–62.
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See Mackey v. Lanier Collection Agency & Service, Inc., 486 U.S. 825, 829-32 (1988); District of
Columbia v. Greater Washington Board of Trade, 506 U.S. 125, 129-31 (1992).
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See California Div. of Labor Std. Enforcement v. Dillingham Construction, N.A. Inc. and Manuel J.
Arceo, DBA Sound Systems Media, 519 U.S. 316, 325 (1997).
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See Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 96-97 (1992).
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b)

Mandated Benefits

State laws requiring health insurers to provide specific benefits are usually not
preempted by ERISA. In Metropolitan Life Ins. Co. v. Massachusetts,83 at issue before
the Supreme Court was a law that required certain minimum mental health care benefits
to be included in any general health insurance policy or employee benefit plan.
Construing the meaning of the ERISA term “related to,” the Supreme Court held that the
law was “related to” an employee benefit plan, but was saved from preemption by the
savings clause. In Metropolitan Life, the plan involved was an “insured plan” (i.e., the
sponsor paid premiums to the insurer but the insurance risk was transferred to and borne
by the insurer), and so the Court limited its holding to insured plans.
c)

TRICARE (formerly, CHAMPUS)

The regulations governing military health plans preclude the operation of any
state law upon these plans. The TRICARE regulations provide that “Any State or local
law relating to health insurance, prepaid health plans, or other health care delivery or
financing methods is preempted and does not apply in connection with [its] regional
contracts.”84 As a result, even state laws regulating insurance companies would probably
be preempted, unlike the situation described above for ERISA. We are aware of no case
where a plaintiff has attempted to bring any state claim in connection with a denial of
benefits by CHAMPUS.
d)

Federal Employee Health Benefits Act (FEHBA)

Since the most recent change in FEHBA, most Circuits have yet to comment on
the effects of these changes on preemption of state claims by FEHBA. Many past
disputes with regard to preemption concerned whether the case should properly be tried
in state or federal court. Defendants try to remove cases to federal court because of total
preemption of state claims by FEHBA, while plaintiffs try to characterize their claims as
state law claims unrelated to a denial of benefits under FEHBA.
Courts have come down on both sides of the question of whether a plaintiff’s state
law claims are completely preempted by FEHBA, justifying removal to federal court. In
a 1994 Third Circuit case, the plaintiff alleged violations of New Jersey statutes against
discrimination and unfair claim settlement practices as well as breach of contract and
unconscionability claims. Since FEHBA at that time provided no cause of action for a
plaintiff against OPM, the court found, in vacating the district court defense verdict and
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471 U.S. 747 (1985).
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32 C.F.R. § 119.17(a)(7)(ii)(1998).
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remanding the case to state court, that no cause of action under FEHBA vindicated the
interests of the plaintiff.85
Needless to say, the federal courts are not in lockstep on this issue. In 1993, the
Fourth Circuit found that it needn’t decide whether FEHBA “completely” preempts state
law claims to decide jurisdiction, because a uniquely federal interest was involved in
preventing the application of state contract law to FEHBA policies that justified removal
to federal court.86 The Tenth Circuit, on the other hand, finds no compelling federal
interest that necessitates preempting state tort and contract claims resulting from a denial
of benefits under a FEHBA contract.87 Other courts have further muddied the waters,
finding that a plaintiff’s state law claims related to breach of contract are preempted by
FEHBA while claims for bad faith refusal to pay benefits, malpractice, or infliction of
emotional distress are not because these interests are not protected by the civil
enforcement provisions of FEHBA.88
3.

Remedies Available

If you find yourself with the choice among several different forums, you should
next consider whether the state or federal forum makes available to your client the widest
range and quality of remedies. We offer below a summary of the remedies available
under the key legal frameworks. We start with ERISA, the most common legal
framework applicable to health benefit programs offered to employees.
a)

ERISA

Congress recognized that a uniform system to regulate employee benefit plans
would be hollow unless participants and beneficiaries had an opportunity to enforce the
rights conferred by the program. As a result, ERISA expressly authorizes certain kinds of
actions.89
(1)

Action to Enforce Plan Provisions
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See Goepel v. Mail Handlers Union, a Division of Liuna, 36 F.3d 306 (3rd Cir. 1994), cert. denied, 514
U.S. 1063 (1995).
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See Caudill v. Blue Cross & Blue Shield, Inc., 999 F.2d 74 (4th Cir. 1993).
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See Howard v. Group Hospital Service, 739 F.2d 1508 (10th Cir. 1984); Tepe v. Rocky Mountain
Hospital and Medical Services, 893 P.2d 1323 (Col.App.3d 1994).
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See Hanson, supra note 53, 953 F. Supp. 270; Negron v. Patel, M.D., 6 F. Supp. 2d 366 (E.D. Pa. 1998).
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ERISA § 502, 29 U.S.C. § 1132.
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A participant or beneficiary under the plan can file an action to recover benefits
due under the terms of the plan, to enforce rights under the terms of the plan, or to clarify
rights to future benefits under the terms of the plan.90 Claims brought under this provision
of ERISA typically seek recovery of benefits due under the plan. However, in addition to
benefits, courts will typically award prejudgment interest to compensate for the delay in
obtaining benefits. Courts may also issue declaratory or injunctive orders requiring the
payment of future benefits. But, since 1985, courts have generally held that other
monetary damage remedies are not available in benefit claims cases brought under this
section of ERISA.91
A participant or beneficiary can also file an action to force the fiduciary of an
employee benefit plan to restore assets to the plan and to subject the fiduciary “to such
other equitable or remedial relief as the court may deem appropriate.”92 In 1985, the
Supreme Court also closed the door to the award of monetary damage awards to
individuals in such actions, when it held that the language in ERISA that allows the court
to redress a breach of fiduciary duty by granting “other equitable or remedial relief as the
court may deem appropriate,” does not encompass the award of compensatory or punitive
damages for a participant or beneficiary, because under this section of ERISA, the
remedy for a fiduciary breach must flow to the plan.93
ERISA allows actions by a participant, beneficiary or fiduciary to enjoin any act
or practice that violates any provision of ERISA or the terms of the plan, or to obtain any
other appropriate equitable relief (i) to redress such violation, or (ii) to enforce any
provisions of ERISA or the terms of the plan.94 Prior to the Supreme Court’s decision in
Varity Corp. v. Howe,95 the courts had split on the issue of whether a participant was
entitled to individual relief for a breach of fiduciary duty. Although Varity settled the
issue in the affirmative, courts continued to struggle to define the scope of “equitable
relief.”
In 1993, in Mertens v. Hewitt Assoc., the Supreme Court again spoke on the
meaning of the phrase “appropriate equitable or remedial relief.”96 In that case, the Court
90
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was faced with the question of whether ERISA §502(a)(3), 29 U.S.C. §1132(a)(3),
authorized a suit for money damages against persons who knowingly participated in a
fiduciary’s breach of duty, even though the miscreants were not themselves fiduciaries.
The plan beneficiaries contended that making the plan whole for the losses stemming
from the breach of duty should constitute “appropriate equitable relief” under the
statute.97 In a 5 to 4 decision, the Supreme Court disagreed, limiting the relief under
ERISA §502(a)(3), 29 U.S.C. §1132(a)(3), to “those categories of relief that were
typically available in equity,” such as injunction, mandamus and restitution.98 Since the
Supreme Court only spoke to the nature of relief available from parties who were not
fiduciaries under the plan, some held out hope that the Court might rule differently were
the party involved a fiduciary. However, three circuits have rejected the distinction
between equitable relief that might be available against a non-fiduciary and equitable
relief available against a fiduciary.99
In Mertens, the Supreme Court held that the language in ERISA §502(a)(3),
which allows the court to redress a breach of fiduciary duty by granting, “other equitable
or remedial relief as the court may deem appropriate” never means compensatory or
punitive damages for a participant or beneficiary.100 This prohibition against damages
applies even if a patient dies without receiving the denied treatment.101 Even though such
harsh outcomes seem contrary to the stated purpose of ERISA, courts have been
unwilling to interpret ERISA to create remedies where none are explicitly described.102
In 2002, in Great-West Life & Annuity Ins. Co. v. Knudson,103 the Supreme Court
returned to the question of what constitutes appropriate equitable relief and reaffirmed its
holding in Mertens that “equitable relief” should be narrowly construed. The Court held
that in enforcing subrogation clauses, ERISA plans may not require participants or
beneficiaries to repay the plan (“restitution”) when the recovery from the third-party
tortfeasor is not in the possession of the participant or beneficiary, because that would not
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constitute equitable restitution, but rather legal relief.104 But last term, the Court further
refined its thinking on subrogation in Sereboff v. MAMSI, allowing the plan to recover
under its subrogation clause since the money received from the third-party tortfeasor was
in the possession of the participant and therefore did constitute equitable restitution.105
Despite the recent Supreme Court activity in the subrogation area, many questions remain
regarding the nature and scope of equitable relief generally.
(2)

Declaratory Judgment

The equitable relief available under 29 U.S.C. §§1132(a)(1)(B), (a)(2) and (a)(3)
includes having the court declare that the provisions under an insurance policy or health
plan requires a particular benefit and courts will order an insurer or plan to provide it.106
(3)

Jury Trial

The relevant sections of ERISA are silent on the question of a right to trial by jury
(such authority could only come from ERISA §502(a)(1)(B), to the extent that a court
might find “appropriate relief” to encompass legal, as opposed to equitable remedies).
Although the Supreme Court has not squarely ruled on this issue, most Circuits have held
that jury trials are not available in a suit for denial of benefits.107 These decisions reflect
the Supreme Court’s reasoning in Firestone, in which the Supreme Court incorporated
trust law principles into the interpretation of ERISA.108 The reasoning was that because
trusts were historically a subject for equity courts, which disallowed juries, there should
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be no right to a jury trial under ERISA. However, in a later decision, the Supreme Court
has implied that trust law principles need not always apply to ERISA.109
Other courts have allowed juries when a plaintiff sought a “legal” remedy, i.e.,
damages, because plaintiffs in courts of law were entitled to a jury.110 In addition, as
previously noted, extra-contractual damages are generally not allowed for a denial of
benefits under ERISA.
(4)

Attorney’s Fees

In any action under ERISA by a participant, beneficiary, or fiduciary, the court in
its discretion may allow a reasonable attorney’s fee and costs of action to either party.111
Several circuits interpret the language granting the court discretion to mean that only
prevailing parties may be awarded attorney’s fees.112 The Second Circuit does not find
the language so limiting.113
As to how the court should exercise that discretion, five factors have been
enunciated pertinent to this discretionary decision: 1) the degree of culpability or bad
faith of the party from whom fees are sought; 2) financial resources of the party from
whom fees are sought; 3) the deterrent effect of the award on persons acting in similar
circumstances; 4) whether the party seeking fees is seeking to benefit all plan participants
or to resolve an important legal question regarding ERISA; and 5) the relative merits of
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See Harsch v. Eisenberg, 956 F.2d 651 (7th Cir. 1992), cert. denied, 514 U.S. 1051 (1995); For
examples of cases holding that there is a right to jury trial under ERISA, see Adams v. Cyprus Amax
Mineral Co., 954 F. Supp. 1470 (D. Colo.1997); Algie v. RCA Global Communications, Inc., 891 F. Supp.
875 (S.D. N.Y.1994); Steeples v. Time Ins. Co., 139 F.R.D. 688, 693-94 (N.D. Okla.1991); McDonald v.
Artcraft Electric Supply Co., 774 F. Supp. 29, 35 (D.D.C.1991); International Union, United Automobile,
Aerospace and Agricultural Implement Workers of Am. v. Midland Steel Prods. Co., 771 F. Supp. 860, 865
(N.D. Ohio 1991); Vicinanzo v. Brunschwig & Fils, Inc., 739 F. Supp. 882, 885 (S.D.N.Y.1990); Blue
Cross & Blue Shield of Alabama v. Lewis, 753 F. Supp. 345 (N.D. Ala. 1990); Rhodes v. Piggly Wiggly
Alabama Distrib. Co.,, 741 F. Supp. 1542 (N.D. Ala. 1990); Weber v. Jacobs Mfg. Co,, 751 F. Supp. 21 (D.
Conn. 1990).
111

29 U.S.C. § 1132(g)(1).

112

See Martin v. Blue Cross & Blue Shield of Virginia, Inc., 115 F.3d 1201, 1210 (4th Cir. 1997); Cottrill v.
Sparrow, Johnson & Ursillo, Inc., 100 F.3d 220, 225 (1st Cir. 1996); Little v. Cox’s Supermarkets, 71 F.3d
637, 644 (7th Cir. 1995); Eddy v. Colonial Life Ins. Co., 59 F.3d 201, 206 (D.C. Cir. 1995); McPherson v.
Employees’ Pension Plan, 33 F.3d 253, 254 (3rd Cir. 1994); Flanagan v. Inland Empire Elec. Workers
Pension Plan & Trust, 3 F.3d 1246, 1253 (9th Cir. 1993).
113

Miller v. United Welfare Fund, 72 F.3d 1066, 1074 (2nd Cir. 1995) (ERISA “contains no requirement
that the party awarded attorney’s fees be the prevailing party”).
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the parties’ positions.114 Most (if not all) Circuits rely on these factors but give varying
weight to each of them in determining whether to award fees.
b)

Non-ERISA Plans Subject to State Law

These include non-federal governmental plans and the health plans of many
religious organizations. As a general rule, the case will be tried as any contract or tort
case under state law. Tort claims such as intentional infliction of emotional distress, bad
faith refusal to pay an insurance claim, or wrongful death can be brought to obtain
compensatory and punitive damages only if the plan is not subject to ERISA. Damages
for emotional distress can be appended to tort claims where ERISA does not apply.
Breach of contract claims can also be brought, but, in general, only compensatory
damages can be recovered from such claims. Only contract breaches that are particularly
likely to cause emotional distress are awarded punitive damages in non-ERISA cases.
c)

TRICARE/CHAMPUS

Beneficiaries who disagree with certain decisions related to their benefits made by
TRICARE Management Activity (“TMA”) or by a TRICARE contractor have the right to
appeal that decision. The appeals process varies, depending on whether the denial of
benefits involves a medical necessity determination; a factual determination; provider
authorization; provider sanction; and/or a dual-eligible determination. Beneficiaries will
be notified of the appeals process they should follow at the same time they receive a
written decision. All initial determination and appeal denials explain how, where, and by
when to file the next level of appeal.
Appeals and appeal correspondence for TMA should be addressed to:
TRICARE Management Activity
Appeals, Hearings, and Claims Collection Division
16401 E. Centretech Parkway
Aurora, CO 80011-9066
4.

Materials Considered By the Court

As stated earlier, compiling a complete dossier for the initial review of a denial of
benefits is crucial. Obviously, obtaining the relief your client desires at the earliest
possible stage is exactly what you want. Presenting a fact-filled, legally instructive
appeal in a way that a competent professional can be persuaded may be just what the
114

See Reinking v. Philadelphia American Life Insurance Company, 910 F.2d 1210, 1217-18 (4th Cir.
1990); Miller, 72 F.3d at 1074; but see Van Boxel v. Journal Company Employees Pension Trust, 836 F.2d
1048, 1054 (7th Cir. 1987).
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doctor ordered. Moreover, based on case law in many areas, the record you compile and
put before the reviewing the authority not only may affect the outcome of the
administrative review: what the administrative reviewer decides may also affect what
happens should you have to go to trial. That is because the court also decides whether
other evidence, beyond what was considered by the insurer or plan fiduciary, will be
admitted to determine the reasonableness of the insurer’s or the plan’s decision.
Most circuits hold that when the standard of review is deferential, only evidence
considered by a plan administrator in making the denial should be admissible.115 This
rule is logical if you consider that the deferential court is only judging how the
administrator exercised the available discretion under the plan provisions.
However, some courts have taken a different stance. In a Michigan case,116the
court used a de novo standard of review, and held it could properly consider any
information that was available to an administrator, regardless of whether the
administrator actually considered it, when deciding a question of law under a Michigan
statute. That circuit strayed similarly in finding that a court may consider materials
considered during the administrative appeals process as well as at the time of the original
denial117 and that a plaintiff can present outside evidence when an insurer has erred by
not giving the plaintiff notice of the reason for the denial and an adequate opportunity for
administrative review.118
Some courts will consider evidence that was not considered by the plan
administrator or insurance company in denying the claim, even under a deferential
standard of review.119 Several Circuits will do the same under a de novo standard of
review.120
115

See Lee v. Blue Cross/Blue Shield of Alabama, 10 F.2d 1547, 1550 (11th Cir. 1994); Chambers v.
Family Health Plan Corporation, 100 F.3d 818, 823 (10th Cir. 1996); Taft v. The Equitable Life Assurance
Society, 9 F.3d 1469, 1471-1472 (9th Cir. 1993); Oldenburger v. Central States Southeast and Southwest
Areas Teamster Pension Fund, 934 F.2d 171, 173 (8th Cir. 1991); Abnatha v. Hoffman-La Roche, Inc., 2
F.3d 40, 48 (3rd Cir. 1993); Miller, supra note 100, 72 F.3d 1066, 1071 (2nd Cir. 1995); Perry v. Simplicity
Engineering, 900 F.2d 963, 966 (6th Cir. 1990) (finding that the court should consider only evidence
presented to the administrator under a de novo standard of review).
116

Sluiter v. Blue Cross& Blue Shield of Michigan, 979 F. Supp. 1131,1139 (E.D. Mich. 1997).
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Miller, supra note 100, 925 F.2d 979.
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See Vanderklok v. Provident Life and Accident Insurance Co., Inc., 956 F.2d 610 (6th Cir. 1992).
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See Wildbur v. ARCO Chemical Company, 974 F.2d 631 (5th Cir. 1992) aff’d. 35 F.3d 560 (5th Cir.
1994) (unpub.); Wilson v. Office of CHAMPUS, 65 F.3d 361, 363 n.3 (4th Cir. 1995).
120

See Moon v. American Home Assurance Co., 888 F.2d 86 (11th Cir. 1989); Luby v. Teamsters Health,
Welfare and Pension Trust Funds, 944 F.2d 1176, 1184-1185 (3rd Cir. 1991); Sluiter, supra note 103, 979
F. Supp. 1131,1139.
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5.

Standard of Review

A court will review the insurer’s or plan’s interpretation of the relevant language
in the policy to determine whether it is reasonable in light of the evidence and the
deference accorded to the insurer’s or plan’s interpretation. The insurer’s or plan’s
interpretation of the policy can be reviewed under one of three standards: 1) de novo; 2)
arbitrary and capricious or abuse of discretion; or 3) a less deferential version of arbitrary
and capricious typically used when the court believes the decision maker is operating
under a conflict of interest (sometimes referred to as a “sliding scale”).
a)

De Novo

Under ERISA, the usual procedure is de novo review of the insurance company’s
construction of the policy for insured plans (those run by the insurer to whom premiums
are paid) or the plan administrator for self-insured plans. However, there may be
exceptions to this rule. For example, a court may be more deferential if the benefit plan
gives discretion to determine eligibility for benefits or to construe the plan terms to the
administrator or fiduciary.
b)

Arbitrary and Capricious

Under the Supreme Court decision in Firestone,121 if the plan document confers
such discretionary authority to the administrator, the court will not strike such a decision
unless the court finds it to have been “arbitrary and capricious” or an “abuse of
discretion,” standards that give great deference to the administrator, thus making the
decision difficult to overturn in court.122 Not surprisingly, most health plan documents
expressly grant the administrator the Firestone discretionary authority, with the results
that the fiduciary’s decision gets very high deference from the trial court.
c)

Blended

A decision maker’s conflict of interest can call for a departure from the arbitrary
and capricious standard of review. In ordinary policies, subscribers pay the insurance
company, which in turn pays all benefits directly from its general funds, creating, in
theory at least, a perpetual conflict of interest. In contrast, self-insured plans, in which
benefits are paid out of a trust comprised of the participant’s premium payments and
employer contributions, may not operate under a conflict of interest. Many corporate
health plans, however, pay benefits from the general assets of the company, so whether
there is a conflict of interest or not may not be so clear.

121

Firestone Tire & Rubber Co. et al. v. Bruch et al, 489 U.S. 101 (1989).

122

See Brown v. Blue Cross and Blue Shield of Alabama, Inc., 898 F.2d 1550, 1558 n.1 (11th Cir. 1990),
cert. denied, 498 U.S. 1040 (1991); Abnatha v. Hoffman-La Roche, Inc., 2 F.3d 40, 45 n.4 (3rd Cir. 1993).
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The courts are all over the place in defining what constitutes a conflict of interest
and, if there is a conflict, what to do about it (i.e., how it should affect the level of
scrutiny given to the plan administrator’s decision). Circuits have come up with at least
six different variations on the arbitrary and capricious standard when the insurer or plan
administrator is operating under a conflict of interest: (1) a conflicted decision is
presumptively void (11th Circuit);123 (2) abuse of discretion standard will be applied, but
with “more bite” (1st Circuit);124 (3) if a plaintiff produces a “smoking gun” – evidence
proving that the conflict infected the decision – the standard of review will be de novo
(2nd Circuit);125 (4) burden-shifting approach: if there is an inherent conflict, proven
conflict or a serious procedural irregularity, the fiduciary bears the burden of proving by
substantial evidence the reasonableness of the decision using the arbitrary and capricious
standard (10th Circuit),126 (5) even if no financial conflict exists, a heightened standard of
review is necessary when there is a demonstrated procedural irregularity, bias or
unfairness in the review (3rd Circuit in a case where despite the fact that all evidence in
the record supported the participant, the plan administrator requested a third independent
medical exam);127 and (6) various sliding scale approaches (remaining circuits) 128
In many disputes, the court’s application of a stricter standard of review (de novo)
may result in a decision in the plaintiff’s favor, while application of a more deferential
standard (arbitrary and capricious) may uphold the administrator’s decision. Persuading
the judge that a particular level of review applies to your case can be essential. It may be
worth the time to research all the cases in your jurisdiction regarding the applicable
standard of review and work on a strategy to convince the judge that the most favorable
one to your client should apply, rather than just assume the judge will apply the relevant
or correct one.
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Torres v. Pittston Co., 346 F.3d 1324 (11th Cir. 2003); Brown v. Blue Cross & Blue Shield of Alabama,
Inc., 898 F.2d 1556 (11th Cir. 1990).
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Doe v. Travelers Ins. Co., 167 F.3d 57 (1st Cir. 1999).
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Whitney v. Empire Blue Cross & Blue Shield, 107 F.3d 475, 477 (2nd Cir, 1997); Sullivan v. LTV
Aerospace and Defense Co., 82 F.3d 1251, 1259 (2nd Cir. 1996).
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Fought v. UNUM Life Ins. Co., 379 F.3d 997 (10th Cir. 2004) (per curiam).
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Kosuba v, Merck & Co., 384 F. 3d 58 (3rd Cir. 2004).
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See, e.g., Abatie v. Alta Health & Life Ins. Co., 458 F.3d 955 (9th Cir. 2006) (en banc); Rud v. Liberty
Life Assurance Inc.,438 F.3d 772 (7th Cir. 2006); Calvert v. Firstar Finance, 409 F.3d 286 (6th Cir. 2005).
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IX. REFUSAL TO PAY FOR RECONSTRUCTION
A.

ERISA

The amendments to ERISA adopted in the Women’s Health and Cancer
Rights Act of 1998 (“WHCRA”) require health insurers and group health plans that
provide coverage for mastectomies also to provide coverage for breast reconstruction.129
This includes an obligation to pay for reconstruction of the other breast when necessary
for a symmetrical appearance. Specifically, WHCRA requires group health plans to
provide coverage for:


Reconstruction of the breast



Surgery and reconstruction of the breast for symmetrical
appearance; and



Prostheses and physical complications in all stages of
mastectomy.

Furthermore, WHCRA generally does not preempt state law “in effect on the date of
enactment.... with respect to health insurance...that requires coverage of at least....
reconstructive breast surgery otherwise required under this section.”130 Thus, state laws
mandating more complete coverage than WHCRA may not be preempted by ERISA.
B.

State Law

A number of states mandate that a health benefit plan that provides for
mastectomy must also provide for reconstruction or prosthesis afterward. The statutes
vary in how they word the mandate. For instance, a state might define reconstruction as a
“medically necessary procedure” or flat-out mandate the reconstruction without reference
to its medical necessity.

129

29 U.S.C. § 1185b.

130

29 U.S.C. § 1185b(e)(1).
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X. Denying Other Kinds of Treatment
A.

Explicit Exclusions

Insurance companies may base denials on specifically worded exclusions.
Historically, the most fractious issue in breast cancer treatment involved high dose
chemotherapy (HDC) in conjunction with bone marrow transplant or peripheral stem cell
rescue (PSCR). Those therapies rarely are used anymore, so few disputes about them
arise, but there is great potential for other expensive therapies to be developed that
insurers and plans may not cover. The exact wording of the exclusions will be critical.
B.

Categorical Exclusions

Because scientific and medical developments occur with some frequency, rather
than identify specific illnesses or single out particular treatments for exclusion, policies
often contain more fluid language, specifying coverage only for “medically necessary”
treatments and not for treatments that are “experimental or investigative.” A policy that
fails to define a term with some specificity invites the courts to do so.
The Third Circuit has held that “the term ‘experimental’ basically hinges on the
safety and effectiveness of the procedure as demonstrated by its use on an appreciable
number of patients.”131 As a result, insurers are modifying their contracts to define the
terms “experimental” and “investigative” in response to lawsuits.

131

See Heasley v. Belden & Black Corp., 2 F.3d 1249, 1262 (3d Cir. 1993).
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XI.

EMPLOYMENT ISSUES AFTER DIAGNOSIS

In addition to the many medical issues facing individuals with breast cancer, those
individuals may also face challenges in employment. Breast cancer patients who are
undergoing or recovering from treatment may require time off from work, job
modifications or a job transfer. Unfortunately, some breast cancer patients may face
employment discrimination due to misperceptions or a lack of understanding or empathy.
Both federal and state law may provide benefits to breast cancer patients, as well
protection against unlawful employment actions. Advocates should consider both federal
and state law in order to determine the best course of action for their clients.
A.

Federal Law
1.

The Family and Medical Leave Act of 1993

The Family and Medical Leave Act of 1993 (“FMLA”)132 entitles employees to
take leave for certain reasons, including the employee’s own serious health condition.
The FMLA provides eligible employees with up to twelve (12) weeks of unpaid leave
during a twelve-month period.133 Employers covered by the FMLA must maintain any
preexisting group health coverage for an eligible employee during the FMLA leave
period under the same conditions coverage would have been provided if the employee
had not taken leave.134
a.)

Eligibility

To be eligible for FMLA, an employee must have worked for the employer for at
least twelve (12) months, and at least 1,250 hours during the 12 months preceding the
leave, and be employed at a worksite at which the employer employs at least 50
employees within 75 miles of the worksite.135 An eligible employee may be entitled to
FMLA for any one, or more, or the following reasons: (1) the birth of a child or to care
for the newborn child; (2) the placement with the employee of a child for adoption or
foster care; (3) to care for a family member with a serious health condition; and (4)
because of a serious health condition that makes the employee unable to perform one or
more of the essential functions of his or her job.136 On January 28, 2008, President Bush
signed into law the National Defense Authorization Act of 2008 (“NDAA”), which
provides new military family leave entitlements under the FMLA.
b.)

Amount and Type of Leave

132

29 U.S.C. § 2601 et seq.
29 U.S.C. § 2612.
134
29 U.S.C. § 2614(c).
135
29 U.S.C. § 2611(2). The FMLA also applies to all public employers.
136
29 U.S.C. § 2612 (a) (1).
133
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It is important to note that the FMLA’s grant of twelve (12) weeks of unpaid
leave sets a minimum standard; the statute encourages employers to adopt more generous
leave policies.137 Advocates should review employer policies to determine if the
employer offers additional leave.
Employees who take FMLA leave for their own serious health condition may take
leave in a block of time, or if medically necessary, on an intermittent or a reduced
schedule basis.138 The FMLA requires that, when the necessity for leave is foreseeable,
based upon planned medical treatment, an employee must provide 30 days advance
notice of the need for leave, and must make reasonable efforts to schedule treatment as
not to disrupt the employer’s operations. If 30 days notice is not practicable, notice must
be given as soon as practicable, which typically means the same day or the next business
day.139
Employees must also comply with their employer’s usual and customary
reporting requirements, absent unusual circumstances.140
c.)

Medical Certification

The FMLA permits the employer to request medical certification from the
employee’s health care provider to verify the employee’s serious health condition, and
the need for leave.141 In some instances, the employer may request second or third
opinions, at the employer’s expense.142 The employer may also ask for recertification of
the condition.143
d.)

Job Protection

FMLA leave is job protected leave; an employee who uses FMLA leave is
entitled to be restored to her prior position or to an equivalent position upon her return,
with equivalent employment benefits, pay, and other terms and conditions of
employment.144 Employers may not interfere with an employee’s FMLA rights, or
discriminate or retaliate against an employee who utilizes FMLA.145
The Department of Labor (“DOL”) is responsible for enforcing the FMLA, and
has issued lengthy regulations implementing the FMLA. If an employee believes that her
FMLA rights have been violated, the employee may file a complaint with the DOL or file
a private lawsuit in federal or state court. If the employer has violated an employee’s
FMLA rights, the employee is entitled to reimbursement for any monetary loss incurred
(i.e., lost wages and benefits), equitable relief as appropriate, interest, attorneys’ fees,
expert witness fees, and court costs. Liquidated damages may also be awarded.146
137

29 U.S.C. § 2653.
29 U.S.C. §2612(b).
139
29 U.S.C. § 2612(e); 29 C.F.R. §825.302(b).
140
29 C.F.R. §825.302(d).
141
29 U.S.C. §2613.
142
29 U.S.C. §2613(c), (d).
143
29 U.S.C. §2613(e).
144
29 U.S.C. § 2614 (a) (1).
145
29 U.S.C. §2615.
146
29 U.S.C. §2617.
138
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On January 16, 2009, new FMLA regulations became effective. Advocates
should consult the new FMLA regulations to obtain the most current information and
interpretations.147 For additional information regarding the FMLA, advocates are
encouraged to visit the Department of Labor’s website at www.dol.gov.

2.
The Americans with Disabilities Act of 1990, As Amended by
the ADA
Amendments Act of 2008 (P.L. 110-325, effective
January 1, 2009
The Americans with Disabilities Act of 1990 (“ADA”), as amended in 2009148, is a
federal antidiscrimination statute designed to remove barriers preventing disabled
individuals from enjoying the same employment opportunities that are available to
individuals without disabilities. This statute applies to all qualified individuals with
disabilities, regardless of citizenship or nationality, and to employers with 15 or more
employees.149 However, the statute does not apply to the United States or a corporation
wholly owned by the United States.150
The ADA broadly prohibits an employer’s discrimination against qualified
individuals with disabilities in regard to: a) recruitment, advertising, and job application
procedures; b) hiring, promotion, demotion, transfer, layoff, termination, rehiring, and
right of return after layoff; c) rates of pay or any other form of compensation and changes
in compensation; d) job assignments, classification, organizational structures, position
descriptions, lines of progression, and seniority lists; e) leaves of absence, sick leave, or
any other leave; f) benefits; g) selection and financial support for job training; h)
employer-sponsored activities, including recreational and social programs; and i) any
other term, condition, and privilege of employment.151 The ADA also requires employers
to determine whether reasonable accommodations can remove barriers to a disabled
individual’s employment opportunities.152
To recover under the ADA for a claim of disability discrimination, your client
must make a prima facie case, showing that she: 1) has a disability, as defined under the
ADA; 2) is qualified to perform the essential functions of the job, with or without
147

29 U.S.C. § 2654.

148

The ADA Amendments Act of 2008 (“ADAAA”) essentially overturned United States Supreme Court
decisions in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999), Toyota Motor Mfg., Kentucky, Inc. v.
Williams, 534 U.S. 184 (2002), and their companion cases, which narrowed the scope of protection that
Congress intended to be afforded by the ADA. However, if an employee is terminated or involved in any
other adverse employment action as a result of her disability prior to January 1, 2009, the provisions of the
ADAAA do not apply retroactively. In that scenario, courts will apply to relevant portions of the ADA that
were in force when the acts that gave rise to the lawsuit occurred.
149
42 U.S.C. §12111(5)(A) – (B); 29 C.F.R §1630.1(a)
150
42 U.S.C. §12111(5)(A) – (B)
151
42 U.S.C. §12112(a), 12112(b)(1) – (4); 29 C.F.R §1630.4
152
42 U.S.C. §12112(b)(5)(A)
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reasonable accommodation; and 3) has suffered an adverse employment action because
of her disability.153
a.)

Defining Disability

An individual will be considered “disabled” if she: 1) has a physical or mental
impairment that substantially limits one or more major life activities; 2) has a record of
such an impairment; or 3) is regarded as having such an impairment.154 The individual
must meet at least one of these conditions to be considered disabled.155

1)

Physical or Mental Impairment Substantially Limiting One or
More Major Life Activities

The ADA broadly interprets the term, “impairment,” to include a variety of
physiological disorders, conditions, cosmetic disfigurement, or anatomical loss affecting
one or more of the following body systems: neurological, musculoskeletal, special sense
organs, respiratory (including speech organs), cardiovascular, reproductive, digestive,
genito-urinary, hemic and lymphatic, skin, and endocrine.156 An impairment may also
constitute any mental or psychological disorder, such as mental retardation, organic brain
syndrome, emotional or mental illness, and specific learning disabilities.157 Further,
impairments that are episodic or in remission constitute a disability if the impairments
would substantially limit a major life activity when active.158 Temporary, non-chronic
impairments of short duration, with little to no permanent impact, are usually not
disabilities.159
Generally, courts have found breast cancer to constitute an impairment.160
However, breast cancer is not a per se disability under the ADA; your client must show
that during the time period relevant to her ADA claims, her breast cancer substantially
limited one or more of her major life activities.161 Major life activities are basic activities
that the average person in the general population can perform with little or no
difficulty.162 The ADA states that major life activities include, but are not limited to:
caring for oneself, performing manual tasks, seeing, hearing, eating, sleeping, walking,
153

Rickert v. Midland Lutheran Coll., No. 8:07CV334, 2009 WL 2840528, at *1 (D. Neb. Sept. 2, 2009).
42 U.S.C. §12102(1)(A) – (C)
155
29 C.F.R §1630.2(g)
156
29 C.F.R. §1630.2(h)(1)
157
29 C.F.R. §1630.2(h)(2)
158
42 U.S.C. §12102(4)(D)
159
29 C.F.R §1630.2(j); Garrett v. Univ. of Ala. at Birmingham Board of Trustees, 507 F.3d 1306 (11th
Cir. 2007).
160
Adams v. Rice, 531 F.3d 936 (D.C. Cir. 2008); Pimental v. Dartmouth-Hitchcock Clinic, 236
F.Supp.2d 177 (D.N.H. 2002); Treiber v. Lindbergh Sch. Dist., 199 F.Supp.2d 949 (E.D.
Mo. 2002); Madjlessi v. Macy’s West, Inc., 993 F.Supp. 736 (N.D. Ca. 1997); Ellison v. Software
Spectrum, Inc., 85 F.3d 187 (5th Cir. 1996).
161
Pimental v. Dartmouth-Hitchcock Clinic, 236 F.Supp.2d 177 (D.N.H. 2002).
162
29 C.F.R §1630.2(i)
154
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standing, lifting, bending, speaking, breathing, learning, reading, concentrating, thinking,
communicating, and working.163 Under this statute, a major life activity also includes the
operation of a major bodily function, including, but is not limited to: function of the
immune system, normal cell growth, digestive, bowel, bladder, neurological, brain,
respiratory, circulatory, endocrine, and reproductive.164 Multiple impairments that in
combination substantially limit one or more of an individual’s major life activities also
constitute a disability.165 The determination of whether an impairment substantially
limits a major life activity shall be made on a case-by-case basis and without regard to the
ameliorative effects of mitigating measures, such as medication, medical supplies,
equipment, appliances, prosthetics, eyeglasses and contact lenses, hearing aids, mobility
devices, oxygen therapy, the use of other assistive technology, reasonable
accommodations, or any learned behavioral or adaptive neurological modifications.166

2)

Has a Record of Such an Impairment

The ADA also exists to ensure that an individual is not discriminated against
because of his or her history of a disability or because he or she has been misclassified as
disabled.167 For example, under the ADA, former breast cancer patients are protected
from discrimination based on their prior medical history.168 An individual is considered
“disabled” if an employer relied on a record indicating that the individual has or has had a
substantially limiting impairment.169 Examples of such records include, but are not
limited to, education, medical, or employment records.170 In addition, the indicated
impairment must be an impairment that would substantially limit one or more of the
individual’s major life activities.171
3)

Regarded as Having an Impairment

Further, an individual who is regarded by an employer as having an impairment
that substantially limits a major life activity qualified as an individual with a disability.172
An individual may be “regarded as” having a disability if: 1) the individual may have an
impairment which is not substantially limiting, but is perceived by the employer as
substantially limiting; 2) the individual may have an impairment which is only
substantially limiting because of the attitudes of others toward the impairment; or 3) the
individual may have no impairment at all, but is regarded by the employer as having a
163

42 U.S.C. §12102(2)(A) – (B); 29 C.F.R §1630.2(j)
42 U.S.C. §12102(2)(A) – (B)
165
29 C.F.R §1630.2(j)
166
42 U.S.C. §12102(4)(E)
167
29 C.F.R §1630.2(k)
168
29 C.F.R §1630.2(k)
169
29 C.F.R §1630.2(k)
170
29 C.F.R §1630.2(k)
171
29 C.F.R §1630.2(k)
172
29 C.F.R §1630.2(l)
164
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substantially limiting impairment.173 Transitory and minor impairments, with an actual or
expected duration of six (6) months or less, are not considered under this definition.174 A
“regarded as” claim turns on the employer’s perception of the employee and is therefore a
question of intent, not whether the employee has a disability.175 If an employer makes an
employment decision because of a perception of disability based on “myth, fear, or
stereotype,” an individual will satisfy this part of the definition of disability under the
ADA.176
B)

Defining a Qualified Individual

Under the ADA, a “qualified individual” means an individual who, with or
without reasonable accommodation, can perform the essential functions of the job that he
or she holds or desires.177 Whether an individual with a disability is “qualified” involves
two determinations: 1) whether the individual satisfies the prerequisites for the position;
and 2) whether the individual can perform the essential functions of the job held or
desired, with or without reasonable accommodation.178 These determinations must be
made at the time of the employment decision.179 Consideration should be given to the
employer’s judgment as to what functions of a job are essential and to the written
description of the job, but not to speculation that the employee may be capable in the
future or may increase health insurance or workers’ compensation costs.180
C)

Reasonable Accommodation

The United States Supreme Court has held that reasonable accommodation can
involve “preferences” for disabled employee, so that the employee can “obtain the same
workplace opportunities that those without disabilities automatically enjoy.”181
Reasonable accommodations typically involve making adjustments to the way a job
customarily is performed, or to the work environment itself. Accordingly, a reasonable
accommodation may include making existing facilities readily available to and usable by
individuals with disabilities, job restructuring, part-time or modified work schedules,
reassignment to a vacant position, acquisition or modification of equipment or devices,
appropriate adjustment or modification of examinations, training materials or policies,
and the provision of qualified readers or interpreters.182 However, an employer is not
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required to reallocate essential functions.183 Limited leave for medical treatment may
qualify as reasonable accommodation under the ADA.184
Generally, the employee has the responsibility to request reasonable
accommodation. To determine whether a reasonable accommodation is appropriate, the
employer should then initiate an informal, interactive process with the qualified
individual with a disability in need of accommodation.185 During this process, the
employer should identify the precise limitation(s) of the disability and the potential
reasonable accommodation(s) that would overcome those limitation(s).186 If an employee
requests a reasonable accommodation, the employer has the right to ask for information
about the disability, including information from the employee’s medical and other health
care providers. An accommodation must be tailored to match the needs of the disabled
individual with the needs of the job and whether an accommodation is reasonable is an
individualized assessment.187 It is important to consider that an employee’s failure to
cooperate in this interactive process could be detrimental to his or her later claim of
disability discrimination.
A qualified individual with a disability is not required to accept an
accommodation, aid, service, opportunity, or benefit.188 However, if such an individual
rejects a reasonable accommodation, aid, service, opportunity, or benefit that is necessary
to enable the individual to perform the essential functions of the job held or desired, and
cannot, as a result of his or her rejection, perform the essential functions of the job, the
individual will not be considered a qualified individual with a disability.189
D)

Undue Hardship

Discrimination of a qualified individual on the basis of disability can result from
the employer’s failure to make reasonable accommodation(s) to the known physical or
mental limitations of the individual, unless the employer can demonstrate that the
accommodation would impose an undue hardship on the operation of the employer’s
business.190 The term, “undue hardship,” means an action requiring significant difficulty
or expense, when considered in light of the following factors:
1) the nature and net cost of the accommodation;
2) the overall financial resources of the facility involved or the employer;
3) the number of persons employed at the facility;
4) the effect on expenses and resources;
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5) the overall size of the business of the employer with respect to the number of
employees, and the number, type, and location of its facilities;
6) the type of operation of the employer, including the composition, structure and
functions of the employer’s workforce, and the geographic separateness,
administrative,
or fiscal relationship of the facility in question;
7) the impact of the accommodation on the facility’s operation, including the
facility’s
ability to conduct business and the impact on the ability of the other
employees to do
their job; or
8) any other impact on the facility.191
The employer has the burden of demonstrating evidence of an undue hardship. It is
important to note that if an employer can show that the cost of the accommodation would
impose an undue hardship, it would still be required to provide the accommodation if the
funding is available from another source.192
E)

Direct Threat

Even if an individual is a qualified individual with a disability and entitled to
protection under the ADA, an employer may exclude the individual from employment if
he or she would pose a “direct threat.”193 A “direct threat” means a significant risk of
substantial harm to the health and safety of the individual or others that cannot be
eliminated or reduced by reasonable accommodation.194 Whether an individual poses a
direct threat is based on an individualized assessment of an individual’s present ability to
safely perform the essential functions of his or her job, and the specific risk must be
identified.195 This assessment must be based on a reasonable medical judgment that
relies on the most current medical knowledge and/or on the best available objective
evidence.196 Factors to be considered in this assessment include the following: 1) the
duration of the risk; 2) the nature and severity of the potential harm; 3) the likelihood that
the potential harm will occur; and 4) the imminence of the potential harm.197 However,
an employer is not permitted to deny an employment opportunity to an individual with a
disability merely because of a slightly increased risk.198 The employer has the burden of
showing that an individual poses a direct threat to the health and safety of the individual
or others.199
3.

State Law
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The ADA does not preempt any State or local law that grants to individuals with
disabilities protection greater than or equal to that provided by the ADA.200 An
individual could choose to pursue claims under a State discrimination or tort law.201
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201
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XII.

RIGHTS OF DEBTORS

A breast cancer patient may have to deal with debt, but should not be subject to
illegal, harassing debt collection practices. Efforts by third-party debt collectors to
collect debt incurred for family, household, or personal purposes are subject to the Fair
Debt Collections Practices Act (“FDCPA”).202 The FDCPA prohibits a debt collector
from using “any false, deceptive, or misleading representation or means in connection
with the collection of any debt.”203 Also prohibited are certain potentially harassing
communications, such as: 1) contacting a debtor at unusual or inconvenient times or
places; 2) contacting a debtor directly when she has hired an attorney to represent her; 3)
contacting a debtor at work when her employer forbids such communications; 4)
threatening a debtor with violence; 5) using obscene or profane language; or 6)
telephoning a debtor repeatedly to harass her.204 Sanctions for violations of the FDCPA
include the prohibition of any further attempts to collect the debt, civil liability, and an
award of attorney’s fees to the aggrieved consumer.205
If a patient has a steady income, it may be possible to work out a payment plan
with creditors. If a debt includes substantial interest or service charges, it may be
advisable to offer to pay a lump sum in consideration for forgiveness of these charges.
However, be sure to get all agreements or offers to compromise in writing. If a creditor
is unreasonable or if there is too much debt to work out a plan for repayment, the patient
may want to consider filing for bankruptcy protection. Consumer debtors generally can
file either a Chapter 7 (liquidation) or Chapter 13 (court supervised repayment plan).206
If a patient has only unsecured debt and owns no real estate, filing a Chapter 7, which can
lead to the discharge of all outstanding debt, may be a viable option as it essentially
provides the patient with a fresh start upon discharge.
Eligibility for Chapter 7 is determined by a “means test,” under which cases filed
by debtors with the means to repay at least some of their debts may be converted to
Chapter 13.207
The imposition of the “means test,” and any presumption arising
therefrom, may be rebutted by evidence of a serious medical condition.208 Accordingly, a
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cancer patient likely would remain in the class of persons who may avail themselves to
Chapter 7 protection and discharge.
Even if Chapter 7 is not a viable option due to assets the patient wishes to protect,
a Chapter 13 petition could provide the patient with valuable tools for dealing with
creditors on her own terms and ultimately lowering the total amount of debt to be repaid.
Likewise, a Chapter 13 filing and discharge generally is viewed more favorably by future
creditors, and will allow the patient to keep her house and car. It is worthy to note,
however, that any bankruptcy filing may negatively impact the patient’s creditworthiness
in the eyes of lenders. It is a serious step that should not be taken lightly.209
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XIII. FAMILY LAW ISSUES210
This section will present the practitioner with an overview of divorce, custody,
division of marital property, alimony, and child support issues that breast cancer
diagnosis and treatment may impact. Each State’s statutes and case law will vary and the
practitioner must carefully research and apply the facts of their case to their applicable
state and federal laws by a qualified professional.
This section is divided into the following parts:211
A. Divorce
1. Dispute Resolution Mechanisms
a)
Litigation
b)
Mediation
c)
Arbitration
d)
Collaborative Law
2. Grounds for Divorce
B. Custody
1. How Does the Process Work?
2. Sole, Joint, Primary Residence
3. The “Best Interests” Standard
C. Division of Marital Property
1. What is Marital Property
2. How is Marital Property Distributed
D. Alimony
E. Child Support
F. HIPAA Considerations
G. COBRA
A.

Divorce

For many people, facing divorce is one of the most stressful periods in their lives.
Adding the diagnosis of breast cancer on top of such a stressful life change can make this
one of the most significant periods of change in a person’s life. Feelings associated with
the loss of a trusted confidant or spouse are exacerbated. The need for legal counseling
and psychological counseling is increased.
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Most people benefit significantly from counseling when going through divorce,
but they doubly so benefit when also going through a diagnosis of cancer. Divorcing
couples commonly feel betrayal, disappointment, anger, hatred and fear. A person’s most
trusted confidant may turn into the person’s most bitter adversary in some divorces. Thus,
the loss of marriage may impact the person’s self-image in a very deep and profound
way, while the physical and psychological effects of cancer do as well.
Many attorneys require their clients to attend counseling sessions just because of
the stress of divorce related litigation. For a client in this litigation process, also learning
to deal with a cancer diagnosis, counseling and other therapy sessions should be
identified and explored at the outset of the representation to help ensure as smooth a life
transition process as possible along with effective and sensible decision making.
These psychological issues may color a litigant’s perception, however, the scope
of this chapter concerns the legal issues involved in many typical divorce actions
throughout the states. Major issues commonly implicated in a divorce proceeding when
one spouse has breast cancer will be generally addressed subject to the particular
guidance and advice of the statutes and case laws interpreted by the Courts in your state.
As in all legal matters, you should consult an attorney in the geographical and topical
area of your Litigation. This Guide is meant as a general overview to issues that are likely
covered by laws in your jurisdiction.
1. Dispute Resolution Mechanisms
a) Litigation
Traditionally, people hire lawyers to argue or “champion” their cause in Court for
the best possible result. During this court litigation process, most cases settle. Some do
not. The longer a case remains open, the more hearings required, which ultimately may
result in a trial, post trial motions and appeals. Without cooperation between litigants, the
court process may take years. Attorneys should generally pursue settlement discussions
for the parties as the litigation continues forward. However, in the event these discussions
or other settlement procedures are unsuccessful a stranger in a black robe sitting on a
bench ultimately makes the decision about your case and your life. Many people prefer
alternate methods of resolving their divorces that allow them more control and decision
making power over this many times anxiety-and emotion-producing process.
The end result of litigation is a judge decision of which neither party takes
ownership. Litigation removes the decision making power from the parties and places it
in the hands of a court with relatively little familiarity to the parties and a view of them
through the often highly partisan, and often highly contradictory submissions to the court.
Parties can usually create better and more realistic resolutions of their individual
situations, tailored to their needs, with realistic divorce expectations and appropriate
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advice of counsel. This is why settlements are so much more favored and common than
full litigation with a trial on the merits.
The most common alternative dispute resolution procedures, aside from mere
negotiation between counsel or parties, are mediation, arbitration and collaborative law.

b) Mediation
The most popular method to resolve a divorce when the parties and/or their
attorneys cannot agree on their own is to hire a neutral thirty party to help mediate the
terms and conditions of the divorce. Merriam Webster’s defines “mediation” as an
“intervention between conflicting parties to promote reconciliation, settlement, or
compromise.” Many Courts have a list of mediators or related mediation companies that
routinely perform this service for litigants.
A mediator is, in essence, a neutral facilitator who helps the parties communicate
through him or her and according to certain ground rules help the parties agree to the
terms and conditions of their divorce. The mediator meets with the parties, many times
with their lawyers, but other times without, and helps them resolve their issues by
agreement.
While there are many styles of mediation and interpretations of the proper
function of mediators, two of the touchstones of mediation are that: (1) the mediator may
not impose his or her own sense of justice upon the parties; and (2) the mediator many
never stop being impartial between the parties. Some mediators limit the advice they will
provide about a Court, but others provide advice or opinion on the subject throughout the
proceeding. Do not be surprised if there are differing opinions between attorneys and the
mediator. 212
The mediation process should be designed to facilitate equal bargaining power
between the participants. If one party has an attorney present, it is generally preferable
both do. If domestic violence issues are present, mediation may not be possible. Though
the ground rules may vary between mediators and the preferences of counsel usually both
parties will be able to speak at a table with all present directly to a mediator who will
paraphrase their statements tot he other party. Both parties should wait for their turn and
listen. A good mediator will always give both parties equal turns except in the event a
discussion veers too far off course. Remember: the goal of mediation is to help parties
212
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negotiate the terms and conditions of the end of their relationship. Though beneficial to
many as a means to air concerns, this is not the primary motive or purpose of a mediation
even if some of this might naturally occur as in any emotionally involved driven
proceeding. The primary advantage of a successful mediation is that the parties get to
jointly decide the outcome that will control their lives.
Usually, each party feel like they have given up something they wanted, but in the
end people feel more invested in their mediated agreements and save much litigation
time, stress and cost, making their concessions sensible. It is also an excellent time to
weigh the cons and pros of each party’s case and seriously consider what the Court in
your particular case will likely order in light of the facts and circumstances and law in
effect. Litigation risk and assessment should be a heavy consideration in this process
though sometimes creative solutions to emotion laden issues may be developed in
mediation which would never be a possibility in Court.
Mediation is not always appropriate. Without significant safety precautions,
mediation is inappropriate when there is domestic violence or the threat to the physical
safety of a party. Moreover, if one party is unreasonable and intransigent, mediation may
be pointless. Similarly, if one party is overbearing and the other more withdrawn and
unable to speak and articulate their feelings, mediation may be inappropriate. Mediation
should be considered on a case by case basis.
Because mediation is an entirely voluntary process at to reaching an agreement,
there is no guarantee that it will be successful. Though a Court may order you to attend
and even pay for a mediation, it may not compel you to agree to terms you do not accept
in a mediation. Although good mediators are able to facilitate the parties’ achieving a
resolution in the great majority of cases, some cases do not settle and require the parties
to then proceed with litigation. Do not think that just because you attend a mediation
your case will settle. Settlement depends on both parties and a mutual commitment to
attempt to do so in good faith.
In order to increase the chances of a successful mediation both parties should
have the documents and evidence they need to confirm income or other important
information for key issues prior to attending mediation and bring any and all documents
requested by their mediators and their attorneys. Though mediations may be continued
over several sessions for many reasons, including to allow the parties to acquire more
information, being as prepared as possible with your documents before hand will ensure
will facilitate the potential for a prompt and speedy mediation of your divorce at the least
amount of stress and cost to you. Be sure to inquire of your local Courts, lawyers and
mediators the rules and procedures they require or recommend for a successful
mediation.
c) Arbitration

88

Many people confuse arbitration and mediation, but the difference is extreme. Do
not mistake or confuse the terms as the difference is so very great. Arbitration is usually
binding by a decision maker like a Judge, whereas a mediation agreement is optional, and
only by agreement between the parties. Some consider arbitration a hybrid of mediation
and litigation. Arbitration is most like a court trial. However it is usually conducted in a
less formal setting with sometimes relaxed standards of evidence. This can vary by
agreement and even provide for a panel of decision makers instead of just one arbitrator,
who serves much like a Judge. Like a trial, an arbitration is the “hearing and
determination of a case in controversy.” It is just not determined by a Judge but some
other individual selected by some procedure which will vary. A court or the parties can
select the arbitrator (or panel of, typically three, arbitrators). The parties then present their
case and the arbitrator decides the case. Many people prefer arbitration to litigation
because it is less formal and many times less costly. It is also far more private than a
public court proceeding. However, arbitration is no guarantee of these benefits, and you
should carefully discuss with your lawyer waiving your trial rights in favor of arbitration
in any type of legal proceeding.
Although the parties or their attorneys can determine for themselves many of the
procedural aspects of arbitration, the ultimate result is out of their control. The arbitrator,
like a judge in a court action, decides what the resolution will be. The parties have no
further choice in the matter and are typically bound by the arbitrator’s decision. The
procedure to appeal an arbitrator’s decision is strenuous and many times more difficult
than a trial based appeal.
As a result, a party agreeing to arbitration should assume that the arbitrator’s
award will be final, binding and non-appealable. That may be an advantage or a
disadvantage, depending on the result.

d) Collaborative Law
Collaborative law (“CL”) is most similar to mediation but instead of one neutral
mediator to facilitate the discussion between the parties, each party has an “attorney” who
acts as a facilitator. All parties usually meet at the same time. Although each party
retains his or her own attorney, with a duty of loyalty and allegiance to that party, the
lawyer also establishes rapport with the other party and counsel. The lawyers along with
the parties then work to understand, not only the stated positions of each party, but the
driving and motivating factors for each. They, then attempt to find “win-win” solutions,
in which each party can achieve their important goals.
The most striking feature of CL is the “withdrawal” agreement. In a typical CL
situation, both parties and their lawyers agree that, in the event the CL fails and no
agreement is reached, or in the event that either party abandons the CL process and
invokes a litigation proceeding in court, that both attorneys withdraw and that both
parties would then be compelled to seek new counsel. Though this solidifies each party’s
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commitment to the CL process, it frustrates continued litigation by forcing each party to
re-educate and re-establish a relationship with a new attorney.
In CL the parties remain in control of their own destinies. They determine the
process and the ultimate outcome. The law, while relevant, is not necessarily controlling.
The parties can agree to whatever they feel is fair for them. CL also provides the parties
with an opportunity to be heard, to listen to the other party, and may teach them new
ways to understand and relate to one another. It places the well-being of the participants
and their children ahead of many other factors. It is less stressful, angry, and hostile than
litigation, and properly executed, is civil and even courteous. It is also private. However,
without a full commitment to the process by both parties CL may serve to protract
divorce proceedings even further. Cooperation is required between both parties and their
lawyer facilitators.
2. Grounds for Divorce
The most common grounds for divorce nowadays is simple incompatibility. “No
fault” divorce states permit a spouse to obtain a divorce without the consent of the other
spouse, even if the other spouse is not guilty of inappropriate conduct. A few states still
require a spouse desiring a divorce to prove fault. Adultery, cruel and inhuman treatment,
imprisonment for a certain period of time, desertion or abandonment, and constructive
desertion or abandonment (a refusal to provide the incidents of marriage, including even
sexual relations), are fault grounds. A spouse in ill health is not a grounds for divorce.
However, the health of a party may be a factor the court will consider regarding alimony,
support and maintenance, and division of marital property as discussed below.
B.

Custody

Parental access to their children during and after divorce is usually of critical
importance to the family. The transition from a one family household to two is of
monumental life importance to parents and their children. Coupling such a transition to
the added life and death consequence of canner diagnosis and treatment requires great
care and concern. The process from separation to a final decree of divorce can last years,
so immediate interim orders should be discussed and entered as is available in your
jurisdiction, especially if you cannot maintain one household with all members in it
during the pendency of the proceedings.
It is customary for temporary orders to be sought to divide parental time with
children on weekdays and weekends as well as setting a holiday visitation or parenting
access schedule with each parent and child. How the time is split or shared varies
depending on many factors and laws throughout each state which you should consult
through experienced counsel in your area.
1.

How Does The Process Work?
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The Litigation process in divorce has already been generally discussed along with
alternative methods of dispute resolution. Many of these procedures still apply to the
custody of children, even if the parents were not married. Such a proceeding is typically
called a “Paternity Proceeding.” Just like in a divorce proceeding involving the custody
of children of the marriage, the unmarried parents of children can work out an agreement
as to custody by themselves with a competent professional providing some education,
guidance, document drafts and general instructions. Parents can also negotiate custody
arrangements with the help of counsel during the course of Litigation or just try the case
before a Judge for him or her to decide. Similarly, mediation, arbitration or collaborative
law may be attempted with the same or similar pros and cons as discussed before.
However, when the matter of children and their interests are involved, resolution can be
made much more difficult than the simple introduction of the previously mentioned
professionals. Others may be required as well. Parents can maintain control of the
custody process by working out an agreement directly with their spouse or with the
assistance of the parties’ attorneys.
When parties cannot agree on a schedule for the children with each parent, the
courts often seek the assistance of attorneys or others, often mental health professionals.
It is not unusual for the initial step to include a referral to a mediator, sometimes provided
by the court system or privately located, to work with the parents on achieving whatever
agreements are possible. Most courts strongly prefer parents decide such issues
whenever possible because of the long standing effects of parental discord on the children
and their common need for the love and support of both parents.
The process of finalizing child time share arrangements becomes most difficult
when there are allegations made of parental unfitness, physical, verbal or psychological
abuse, social services investigates matters, protective orders are required, supervised
visitation is necessary, kidnapping, or other extreme conditions exist that affect the
safety, welfare or well being of the children. Many professionals may be involved in
investigating, researching, evaluating, testing, interviewing and otherwise making
recommendations about your children in the event you and your spouse cannot agree or
other extreme circumstances exist that affect your children. Not only do states have an
interest in protecting children, but their parents do as well. Each state has its own
procedures and safeguards in effect in such conditions. If such a situation exists that
affects the well being of your children, please consult a professional in your area.
In the event a child share or other custody agreement, uneventful of inflamed
allegations against parents, is not present, Courts commonly employ public attorneys for
children, guardians, professional evaluators, parenting coordinators, supervisors, home
evaluators, therapists, physicians, counselors, educators, social service workers, state
investigators and others who could be determined to play an important role in your case.
Courts are always concerned with the safety of children. They are also concerned to
receive suggestions, recommendations, advice and/or opinions from qualified
professionals in their respective areas about 1. securing or maintaining the physical and
emotional safety, security and well being of the children; 2. what type of custody
91

arrangements would be best for the parents and child; 3. what weekday, weekend and
holiday schedule would best suit the child’s needs; and 4. what issues each parent must
continue to work on to foster the child’s best interests. These are issues for parents to
begin thinking about first.
Though a cancer patient’s particular condition, prognosis and treatment plan
should not be of such a magnitude it would rise to any level such as that previously
mentioned, you should mention it to your attorney and develop a strategy and plan of
action to help your children along with you through the treatment process. Special
concerns, procedures and safeguards that you can incorporate into any final divorce
decree or paternity decree now can save you much time and expense in Litigation later,
when you will be better served spending time with your family and tending to the quality
of your care and treatment instead of in Litigation and arguing over whether your
children should be able to spend the night with you or other similar concerns.
2. Sole, Joint, and Primary Residence
Each state has different types of custody arrangements available for the parents of
children. No matter how this is analyzed and viewed, the quality and amount of time as is
in the children’s best interests should be a concerned parent’s primary consideration
when such a time share is possible along with joint decision making. In order to
understand the context of this process, one must understand what types of custody
arrangements exist. Most basically, custody is either jointly administered or separately
controlled. It is the preference in most states today to award the parents “joint custody”
in recognition of the ongoing parenting role each parent is to play in the life of their child.
Parents are often confused by what “joint custody” means. Though as a concerned parent
your time share may be your primary concern, joint custody is not defined by the time
allotted to either parent but rather by the decisions you do and do not share. It is a plan to
care for the children and to resolve differences of opinion for the children between
parents.
Every parent cannot qualify for joint custody. The Courts must consider this
central issue: Can the parties put aside their differences and dispute to focus upon and
agree on the child’s major needs? Put more specifically, the examination focuses on the
ability of the parties to agree on the time sharing, schooling, activities and the selection
and recommendations of the medical, dental, optical and mental health professionals for
the child. In some cases, when the parties cannot make such agreements, joint custody
may not work - but, it is not unusual for courts to allow joint custody arrangements to
stand even when the parties do not agree on all aspects of parenting. There are mediators
available to assist the parents in focusing on the child’s needs rather than the parent’s
individual desires, so that joint custody arrangements can work even when disputes exist.
When joint custody is either agreed upon or awarded, often, one parent is
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designated as the “primary residential parent,” with whom the child most frequently
resides. Designation as the primary residential parent does not confer greater weight on
decision-making to the parent awarded this designation.
Sole custody often means that the parent receiving this form of custody
determines the major decisions about the child, including the child’s religion, school
choices, activities and medical care providers. But, even being designated sole custodian
has limitations. For example, the children’s activities must not interfere with the other
parent’s allotted time; private schooling must be agreed upon, if a financial contribution
is sought from the non-custodial parent and most extraordinary medical expenses that are
not administered for emergencies must be agreed upon. In addition, the “non-custodial
parent” has significant visitation rights, including weekly, weekend and holiday visitation
time with the child. You should feel free to ask a local practitioner about any additional
limitations on a sole custodian’s authority over the children if he or she so desires more
specific information tailored to your jurisdiction.
3.

The “Best Interests” Standard

In an initial custody determination during a divorce, the courts care most about
the “Best Interests” of the children. You should think about this regularly in light of your
physical situation, treatment and diagnoses and be prepared to discuss it with others in
detail demonstrating the professionals, classes and other literature you have consulted.
The context in which custody determinations are made rests soundly upon the fulcrum of
the “Best Interests Standard” for the child unless it is a post Divorce or Paternity Decree
determination, then other standards may apply. This standard is so critical to any child
custody determination, you must discuss and confirm the law in your area on this issue
due to some potential state differences.
Put most basically, how are the child’s needs and desires best met by each of the
parents? Each state has its own series of factors in statutes or case law it routinely uses
for this determination. Some examples, include but are not limited to, the following
items:
a.

Desires of each parent regarding custody;

b.

Desires of the child regarding custody (this may be dependent on age);

c.

Integration into the community, school and home of the child;

d.

The interaction between the child and each parent, siblings and others who
significantly impact the child’s best interests;

e.

The mental and physical health of each parent and child;

f.

The physical violence or threat of physical violence of a parent against the
other parent or child;
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g.

Other forms of violence occurring or recurring against the child;

h.

The willingness of each parent to work cooperatively with the other in
parenting the child through to adulthood;

i.

The custody arrangement which will best assure the frequent and
continuing contact of the child with both parents, when both are suitable;
and

j.

Which parent is more likely to allow the child or children frequent and
continuing contact with the noncustodial parent.

k.

A pattern of failure to allow court-ordered visitation; and

l.

Any other factors that impact the child’s best interests.

These factors may be very specific or very vague on a state by state basis. Usually, you
can somehow make an argument on any issue affecting the best interests of the children,
but the weight it will be given will depend on state standards preferred.
Persons suffering from significant physical ailments, including breast cancer are
most concerned by the “physical health” factor when custody determinations are ongoing.
This should really be of little concern to most patients as breast cancer is not so
debilitating as to cause a long-term impact that would otherwise interfere with any
custody determination. The biggest concern is for terminally ill patients, who today have
the ability to live for many years with a Stage IV diagnosis. When the diagnosis includes
significant memory loss and disability, the focus of the custody determination must
center on how well the ill parent can continue to care for the child and the ability of
others to assist the ill parent in the ongoing day to day care issues. Children are resilient.
A mental health professional will likely note the importance of time spent between the
ill parent and the child during the time the parent has as far more beneficial to both
than removal of the child from the care of the ill parent. All that can be done to remove
the stress of a custody battle from the shoulders of the already burdened parent should be
utilized as doing otherwise is a powerful indictment of the parent choosing to continue to
battle.
In the case of a parent with upcoming special needs, dependent on treatment, or a
particular diagnosis or prognosis, that parent should work especially close with
professionals to develop a plan to foster their children’s relationship with them, while
tending to their well being and emotional needs. Both parents should be prepared to put
great thought into this matter and educate themselves as much as possible to inform the
court and consult professionals of their educated and informed wishes for the best
interests of their children.

C. Division of Marital Property
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States recognize that a marriage is a partnership, not only emotionally and
physically, but financially. As a result, as a general rule, everything earned by two
people while married is subject to distribution upon their divorce. This may similarly
apply to debts incurred by parties during a marriage, too.
Although there are two different approaches taken by States on this issue, they are
more alike than dissimilar. Some states are “equitable distribution” states. In those
states, property is distributed in a fair manner the court call “equity” (discussed below).
There is, however, a presumption in many states, whether codified or not, that after a
long-term marriage, the property should be distributed equally between the spouses.
Other states adopt the “community property” approach. In those states, anything
acquired by either of the parties during their marriage, belongs one-half to each spouse.
Distribution of marital property is a two or three step process. The first step in the
analysis is to determine, or identify, what property is marital. The second step is to value
the marital property. Only after those determinations are made, can it be determined how
much of the marital property each spouse receives.
Many specific rules exist in each state about this process and procedure that may
be consulted after you are familiar with these basic tenants.
2. What is Marital Property
Some property is easy to classify, others more difficult. Generally, property
owned by a party before the marriage remains that party’s separate property. Likewise
gifts received from somebody other than the spouse,213 inheritances and bequests, and
money recovered for personal injury, is the separate property of the recipient. This is
especially true if it is not co-mingled with joint accounts, improvements or additions to
marital property or used to pay marital debts or pay debts of the other spouse or buy the
spouse gifts.
Money earned during the marriage is marital property. Property bought with such
money is, therefore, marital as is property purchased with the proceeds from the sale of
other marital property. Thus, most homes and other significant assets and bank accounts
accumulated during a marriage are marital property and will be divided upon divorce. It
does not necessarily make a difference whether the home is titled in the name of one
spouse, in joint names, or as tenancy by the entirety. Thus, for example, stock options
and retirement benefits granted an employee-spouse for service to an employer during the
marriage is marital property and the non-employee spouse is entitled to a share of those
assets upon divorce.214 Spouses may make gifts to trusts for the benefit of the other

213

Generally, gifts from one spouse to another during the marriage are considered marital property.

214

Retirement assets that are subject to the federal Employee Retirement Income Security Act of
1974 (“ERISA”), 29 USC § 1001 et seq., cannot be alienated. Such assets can only be divided by a
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spouse or persons, taking the property out of the marital estate. Careful consideration
should be made to any substantial transfers to determine whether they were intended as
gifts to be taken out of the marital estate or not. States vary greatly on their laws in these
regards. Things become more complicated when the facts present some marital
contribution to separate property, and/or the commingling of separate and marital
property, and/or the transmutation of personal property. For example, if marital funds
were used to pay the mortgage on separate property, the spouse has a claim to that
property. In some states, if the non-titled spouse contributed to the property in such a
manner as to increase its value, the non-titled spouse has a claim to that increase in value.
Thus, the spouse of a party who had a business prior to the marriage and who worked in,
and increased the value of the business during the marriage, in part as a result of the
spouse’s help, the spouse may have a claim to the increase in the business’ value.215
If a party places title of separate property in the names of both parties, in many
jurisdictions that creates a presumption that the spouse intended to convert, or
“transmute,” that property into marital property, or create a gift. In some cases (as, for
example, New York for real property only) the original owner may have a claim for the
separate property “origination credit” in the amount of the separate property invested, and
the spouse would have a claim only for one-half of the increase in value. For other
property, the entire asset is deemed marital and subject to distribution between the
spouses.
Similarly, if a party co-mingles separate-property funds with marital funds, or
deposits separate-property funds in a joint bank account, most courts would deem that to
be a gift of one-half of the funds to the spouse. (At the very least, the party would have
to introduce evidence to overcome the presumption that the party intended to gift a onehalf interest to the spouse.)
Not only are assets subject to distribution, but, in some states, liabilities are also
(such as mortgages, credit card debt and student loans). In addition, other ‘assets’ are
often overlooked. These include assets such as frequent flyer miles, security deposits,
and retirement accounts that may be significant.
3. How Will Marital Property Be Distributed
There are two basic theories on marital property. The majority of states are
identified as equitable-distribution jurisdictions. Nine states are identified as community
property jurisdictions, namely: California, Texas, Nevada, Washington, Idaho, New
Qualified Domestic Relations Order or “QDRO.” For additional information about ERISA see chapter
IV(A) supra.
215
In many states, a non-titled spouse has no claim to the increase in value that occurs as a result of
market or other forces during the marriage to passive assets.
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Mexico, Arizona, Wisconsin, and Louisiana. Alaska allows community property by
contract. Of the community property states only California, Louisiana and New Mexico
divide marital property 50/50, without consideration of other factors. Several other
community property states, Alaska, Idaho, Washington and Wisconsin have statutory
factors to be considered regarding distribution. The health of a party may be a factor to
be considered by the court.
In equitable-distribution states, courts use a number of factors to determine the
distribution of marital property. Interestingly, though, marital fault (whose fault it was
that the marriage deteriorated or ceased) may or may not be considered in divvying up
the property. In a long-term marriage, there is a presumption that the parties will each
receive one-half of the marital property. There are however other considerations courts
will look to adjust each party’s distribution.
Although the considerations differ from jurisdiction to jurisdiction, generally
courts will consider everything relevant to a “fair” distribution of assets under the
particular circumstances of the parties. Among the legislatively enumerated factors
courts must consider when determining the distribution of marital property:
(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)
(10)
(11)
(12)
(13)

the income and property of each party;
the duration of the marriage;
the age and health of both parties;
the need of a custodial parent to occupy or own the marital residence and
its contents;
the loss of any inheritance and pension rights;
any spousal support awarded;
contributions by the non-titled spouse to the marriage and to the particular
asset;
the liquid or non-liquid character of marital property;
the probable future financial circumstances of each party;
the tax consequences of each party;
any wasteful dissipation of assets by a spouse;
an transfer or encumbrance made in contemplation of the divorce;
any other factor which the court finds to be just and proper.216

Breast cancer may implicate a person’s health status and ability to be selfsupporting. It also implicates the person’s health care costs.
Generally, when a judgment of divorce is issued by a court, a person is no longer
covered by the spouse’s health insurance coverage. The person would then have to
continue COBRA coverage and make direct payments for such coverage. This can add
significant expense.
216

Adapted from New York’s Domestic Relations Law § 236[B][5][d].
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Alternatively, the person may opt to obtain different insurance. Care should be
taken, however, that such a new policy would cover all of the health treatments required.
Typical health insurance policies contain a pre-existing-condition-exclusion that exclude
payment for such conditions and require the person to pay, out of pocket, for all
treatments for the pre-existing conditions, possibly only for a certain designated period of
time. Each of these options will add significant expense that should be considered when
distributing marital property.
If possible, these issues should be considered when determining the timing and
speed of the divorce action. For example, the spouse of a member of the United States
Armed forces, who was in active service for ten years or more during the marriage, is
entitled to life-long free health benefits from the United States government. A judgment
of divorce issued after nine and a half years effectively “costs” that spouse the value of
life-time health insurance. Consideration of these timing issues is, therefore vital.)
Thus, breast cancer may be a considerable factor in the person’s income, health,
“probable future financial circumstances,” and, of course, in the catch-all “any other
factor which the court finds to be just and proper.”
D. Alimony
A breast cancer patient who is divorced or in the process of getting a divorce may
be faced with a loss of income, which may be addressed through alimony, either through
an initial award of alimony, or by a modification of alimony that has already been
awarded.
Several types of alimony, or spousal support, may be sought in a divorce
proceeding, such as temporary, rehabilitative, and permanent alimony. Alimony may be
awarded as periodic payments or as in gross as a lump sum. Temporary alimony is a
periodic payment for a temporary period lasting until the final divorce hearing.
Rehabilitative alimony may be awarded when the financially dependent spouse can
expect to improve his or her economic prospects after completing further training or a
degree, which requires support for a finite time. In this case, alimony is awarded for a
limited time after the final divorce hearing. Permanent alimony is awarded for an
indefinite period. Alimony may be granted as part of a limited divorce (divorce from bed
and board) or as part of an absolute divorce (divorce from the bond of matrimony). For a
breast cancer patient, the cost of health insurance or other health-related needs will
necessarily form an important part of the support request.
Except for temporary alimony, awarded after a temporary, or pendente lite
hearing, alimony is generally determined after the division of marital property and before
child support is determined, but this is not true in all states. In Illinois, alimony or
maintenance is not necessarily determined before child support. There are other
exceptions.
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Alimony is taxable to the recipient and is tax-deductible for the payor. However, a
number of Internal Revenue Service requirements of 26 U.S.C. §§ 71 and 215 must be
met in order for spousal payments to be considered alimony. For example, the payment
must be referred to as alimony in the divorce or separation instrument, the parties must
not reside in the same household at the time the payments are being made, and there can
be no liability for payment beyond the death of the payee. Further, payments will be
disallowed as alimony if the IRS determines they are child support disguised as alimony.
IRS Publication 504 discusses this in more detail.
If the husband and wife have entered into a separation agreement before the date
of the divorce that provides for payment of alimony, the court will incorporate that
provision into the judgment of absolute divorce, or final decree. If the parties have
executed a prenuptial agreement waiving their respective rights to alimony, the courts
will generally uphold the agreement unless a party can show coercion, duress, fraud,
nondisclosure of assets, or that a party was without the benefit of counsel. Proving that a
party has breast cancer may not be enough to set aside a validly executed prenuptial
agreement or a separation agreement, but if she or he was without counsel or was the
spouse with no financial records or knowledge of assets that might.
In determining whether to award alimony, the court in your state might consider
the circumstances and factors that contributed to the dissolution of the marriage. It may
depend in part on whether one of the parties has engaged in conduct that would serve as a
“fault” ground for divorce. The court will consider the statutory factors which most
states use in making an award of alimony, such as the duration of the marriage, the
standard of living established during the marriage, the earning capacity (or loss of earning
capacity) of each party, the age, physical, and mental condition of each party, and other
factors.
In making a determination of alimony, the court may, but is not required to,
consider alimony tables which have been published by various groups, such as the
Women’s Law Center, or the American Academy of Matrimonial Lawyers, however,
there is a wide variation between the tables. An award is purely discretionary.
Alimony may be modified upon a showing of a “material change in
circumstances” unless there has been an express agreement that the court may not modify
the amount. In some states, alimony is not modifiable. Under federal law, alimony is not
dischargeable in a bankruptcy proceeding. Alimony terminates on remarriage of the
recipient or on the death of either party.
In brief summation, some states make an alimony determination based on two
essential factors. One is a spouse’s need for it and the other is based on the spouse’s
ability to pay for it. Many divorces nowadays involve parties with debt heavy obligations
that substantially impact a spouse’s ability to pay alimony if they assume debts. In other
words, no funds are left for alimony payments to cover COBRA or other health care
costs, much less maintain any standard of living or more. If a spouse is diagnosed with
and in desperate need of alimony for breast cancer treatment or other medical care, it may
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behoove the parties to consider consultation with a bankruptcy attorney either before the
filing of a divorce, or in any event, before one is granted.
E.

Child Support

Both parents have a duty to support a child, whether the parents are married or
not, and whether a child is born to the parents or adopted. There is usually a presumption
that a child born to a marriage is the child of the husband and wife, however, it may be
necessary to establish the identity of the parents, usually the father, in order to obtain
support. Some states have a time limit for the husband to declare that he is not the father
of a child, after which paternity cannot be contested. In the case of unmarried parents,
paternity is usually established by the father’s acknowledgment of paternity, or may be
established by genetic testing that proves the relationship by a minimum of ninety-eight
percent (98%) probability. Paternity can also be established by showing that the husband
knew that the child was conceived through artificial insemination. In the case of gay and
lesbian parents, the duty of support may be proven by acknowledgment of parentage.
Child support can be awarded in divorce or custody proceedings, as either
temporary support pending the final hearing, or periodic support that will last until the
age of emancipation, which is generally eighteen (18) or twenty-one (21) years of age. In
a divorce proceeding, child support is determined after property division and alimony
have been established so that the court can take into account the income of the parties.
Child support guidelines vary among the states, and reflect the amount of support that
children are deemed to require from parents according to their combined earnings, but
other costs may be added to the deemed amount, such as medical and dental insurance,
child care, private school tuition, and any extraordinary medical costs for the child, such
as braces. For parents whose earnings exceed the child support guideline limits, support
may be determined by the actual costs of the children’s needs. As part of child support,
the court may order a party to pay for the child’s health care insurance.
The amount of child support as determined from the child support guidelines is
presumptively correct, but may be rebutted by a showing that the payment amount would
be harsh or unjust, or would not be in the child’s best interests. In cases of shared or split
custody (see next section), there may be another formula to determine support, to reflect
the additional costs of care when the parents maintain two homes for the child to live in.
The parents may make an agreement regarding the amount of child support and
the court will generally uphold the agreement if the amount is higher than the amount that
the court would have found by applying the guidelines, however, the reverse is not true.
Since child support is considered a right of the child, the parents may not make an
agreement that waives child support. If the parents make an agreement regarding child
support that is below the amount reflected in the child support guidelines, the parents will
usually have to prove to the court that this is in the best interests of the child, for
example, by showing that the obligor is already paying the mortgage.
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For IRS purposes, child support is not a tax deduction for the payor, and does not
increase the taxable income of the payee.
The calculation of child support begins with the determination of gross income of
the parties, established by recent pay stubs, by the prior year’s income tax returns, or in
the case of a self-employed parent, by subtracting business expenses from gross revenues.
If a parent’s income has substantially decreased immediately prior to a determination of
child support, the court may find that parent to be voluntarily impoverished and impute
income to that parent for the purpose of calculating support. Spousal support is included
in the recipient’s gross income and is deducted from the payor’s gross income. Part of
the calculation is the percentage of time that the child spends with each parent, which
may be calculated as the number of days or the number of overnight visits.
The party requesting support has the burden of producing evidence, usually in the
form of child support guidelines worksheets to establish income and other factors.
Certain types of income may not count in the child support calculation, depending
on state law, for example, federal or state public assistance benefits, worker’s
compensation benefits, unemployment insurance benefits, disability insurance benefits,
veteran’s benefits, and child support received for another child.
The duty to support another child may be a factor in calculation of income, such
as when an order to pay child support is already in place and actually being paid, a
deduction for such payment may be allowed.
Once child support has been established, it may be modified, usually upon a
showing that there has been a “material change of circumstances.” This can usually be
shown by a change in income. It is highly recommended you run any and all child
support guidelines you can prior to initiating child support modification proceedings by
qualified counsel to ensure you are not requesting a modification that would result in less
money paid to you or of such little significance it is not worth the time or cost.
Child support continues to the age of majority, but may be extended for a short
period if the child is still in high school, or may be extended indefinitely if the child is
severely mentally or physically disabled, and unable to live independently and support
himself or herself. Child support terminates on the death of the obligor, death of the
child, or emancipation of the child. Child support is not dischargeable in bankruptcy.
In some states, child support guidelines may be deviated from if a child has
“special needs.” If you have a child suffering from cancer or who has other special needs,
especially recurring monthly medical or other needs, you should carefully consult with an
attorney in your area on this matter to ensure these matters are tended properly.
F.

HIPAA Considerations
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In 1996, the United States Congress passed the Health Insurance Portability and
Accountability Act of 1996 (“HIPAA”). Pursuant to HIPAA and the rules promulgated
thereunder, see, e.g., 45 C.F.R. 164.502 et seq., a health care provider, or any other
person who is in possession of someone’s personal health information, may not release
such information without proper authorization.
In the litigation context, if a person places their health or a particular physical
condition “at issue” in a lawsuit, the person can no longer claim that information related
to it is privileged. For example, a person claiming that a breast cancer condition justifies
a greater distributive or support award, cannot then claim that the breast cancer treatment
records should not be disclosed.
Thus, if a person is claiming a health condition as justification for an award, the
person should be prepared to sign an appropriate HIPAA release form, so the at the other
party can, if they so desire, obtain the medical records relating to that condition.
G. COBRA
The Consolidated Omnibus Budget Reconciliation Act of 1985 (Pub.L. 99-272,
100 Stat. 82) which was actually passed by the U.S. Congress in 1986, or COBRA, is a
federal mandate to certain employers to provide temporary health care coverage at group
rates when coverage might otherwise be terminated. Individuals who can benefit from
COBRA include certain former employees, spouses, former spouses, retirees, and
dependent children. A divorced spouse is entitled to COBRA continuation coverage
from their former spouses’ group health plan. In the case of divorce, COBRA coverage
may continue for up to thirty-six (36) months, but a health care plan may provide a longer
period of continuation coverage.
Many states have their own version of COBRA. Some of them make it easier to
qualify for temporary coverage than the federal program does.
There are three types of requirements that must be met in order to qualify for
COBRA coverage:
(1) Employer. The private-sector employer must have had twenty (20) or more
employees on more than fifty percent (50%) of its typical business days in the precious
calendar year. Part-time employees count as a fraction of an employee, with the fraction
equal to the number of hours that the part-time employee worked divided by the hours an
employee must work to be considered full-time. The health care plans of employee
organizations as well as those of state and local governments are also covered by
COBRA. Employees of the federal government are not covered by COBRA, but they are
covered by a similar law and should contact the personnel office serving their agency for
information.
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The employer’s group health plan must continue to be in effect for active
employees when the individual seeking COBRA benefits elects coverage. If the
employer no longer has a health plan, there is no COBRA coverage. If the employer has
changed health plans, coverage may be available. Union members who are covered by a
collective bargaining agreement that provides for a medical plan also may be entitled to
continued coverage.
(2) Beneficiary. One must be a qualified beneficiary under the group health plan
on the day before a “qualifying event” happens. Qualified beneficiaries are an employee,
the employee’s spouse, and the employee’s dependent children. A retired employee, the
retired employee’s spouse, and the retired employee’s dependent children may be
qualified beneficiaries.
(3) Qualifying event. A “qualifying event” must take place which would, except
for the COBRA continuation coverage, cause an individual to lose his or her health care
coverage. Qualifying events for employees include voluntary or involuntary termination
of employment for reasons other than gross misconduct, and reduction in the number of
hours of employment. Qualifying events for spouses include divorce or legal separation
of the covered employee, voluntary or involuntary termination of the covered employee’s
employment for any reason other than gross misconduct, reduction in the hours worked
by the covered employee, the covered employee’s becoming entitled to Medicare, and
death of the covered employee.
Cost. The cost of COBRA coverage is usually higher than the premium paid by
the employee before coverage was terminated, since the COBRA participant must pay the
employer’s share of the premium as well as the individual’s share. Still, COBRA is
usually less expensive than individual health care coverage. The premium cannot be
greater than the cost of health care for a similarly situated employee, plus an additional
two percent for administrative fees.
Procedure and deadlines. Employers must notify the health care plan within thirty
(30) days after an employee’s death, termination, reduced ours of employment, or
entitlement to Medicare. After being notified by the employer, the health care plan
administrator has fourteen (14) days to send an election notice in person or by first class
mail to health care plan participants and beneficiaries, who then have sixty (60) days to
elect COBRA coverage. If the individual does not elect COBRA coverage within the
sixty (60) day period, the benefit is lost. The sixty (60) day period is measured from the
later of the coverage loss date or the date the COBRA election notice is provided by the
employer or health care plan administrator. Once the claim for benefits has been
approved, coverage begins on the day that it otherwise would have been lost because of a
qualifying event, so that there is no lapse in coverage. After electing coverage, the
individual has forty-five (45) days to pay the initial premium.
In the case of divorce or legal separation, a qualified beneficiary must notify the
health care plan administrator within sixty (60) days of the date of divorce or legal
separation. Again, the health care plan administrator has fourteen (14) days to notify
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participants and beneficiaries of their right to elect COBRA continuation coverage in
person or by first class mail. The individual has sixty (60) days to elect coverage.
Coverage. The coverage provided under COBRA must be identical to coverage
provided to active employees who are similarly situated. Generally, the coverage offered
to qualified beneficiaries under COBRA is the same coverage that the beneficiary had
immediately before qualifying for continuation coverage.
Coverage may end before the thirty-six (36) month period if premiums are not
paid on a timely basis, or if the employer no longer maintains a group health plan, or in
some instances, if the employer changes health care plans.
Filing a claim for benefits. To file a COBRA claim for benefits, refer to the
Summary Plan Description of the health care plan for specifics. Complete health care
plan rules which are available from the employer or the benefits office, Beware: There
may be a copy charge. The individual has sixty (60) days to elect COBRA coverage. If
the claim is denied, the individual must be given notice in writing, generally within
ninety (90) days after filing the claim. The notice should give the reasons for denial, any
additional information needed to support the claim, and procedures for appealing the
denial. The individual has sixty (60) days to appeal a denial, and a decision will usually
be made within sixty (60) days after that.
Divorced spouses may call their health care plan administrator or a toll-free
number, 1-866-444-3272, with any questions about COBRA continuation coverage or
their rights under ERISA.
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