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July 29, 2016
Monica Jackson
Office of the Executive Secretary
Consumer Financial Protection Bureau
1700 G Street, NW.
Washington, DC 20552

1050 Connecticut Ave, N.W. Suite 400
Washington, D.C. 20036
(202) 662-1680
Fax: (202) 662-1683
www.americanbar.org/dispute

Re:
Bureau of Consumer Financial Protection Proposed Rule on Arbitration
Agreements; Docket No. CFPB-2016-0020; RIN 3170-AA51, Fed. Reg. No. 201610961 (May 24, 2016)
Dear Ms. Jackson:
On behalf of the Section of Dispute Resolution of the American Bar Association
(“the Section”), I am submitting comments on the above-referenced proposal by the
Consumer Financial Protection Bureau (“CFPB”) to establish 12 CFR Part 1040 which
would contain regulations governing two aspects of consumer finance dispute resolution
(“Proposed Rule”). The Section’s comments are directed to only one portion of the
Proposed Rule, specifically §1040.4(b). The Section writes in strong support of this
portion of the Proposed Rule. The views expressed herein are presented on behalf of the
Section of Dispute Resolution. They have not been approved by the House of Delegates
or the Board of Governors of the American Bar Association and, accordingly, should
not be construed as representing the position of the Association.
The Section consists of attorneys, mediators, arbitrators, other neutrals, and
administrators of dispute resolution programs in both the private and public sectors. The
Section’s governing Council and substantive committees contain a broad cross-section
of dispute resolution professionals representing these segments to ensure that all points
of view are considered. By presenting their consensus view, the Section seeks to uphold
the integrity of dispute resolution processes through: 1) the advancement and promotion
of fair, prompt, and cost effective dispute resolution and 2) support of innovative
research, education, debate, and collaboration on dispute resolution policy and practice.
BACKGROUND
The use of mandatory pre-dispute arbitration agreements in consumer
transactions has elicited controversy in the general public, the courts, and the dispute
resolution field. As part of the Dodd-Frank Act, Congress specifically authorized the
CFPB to issue regulations that would “prohibit or impose conditions or limitations” on
mandatory pre-dispute consumer arbitration clauses in contracts for financial products or
services as long as the CFPB found that doing so was “in the public interest and for the
protection of consumers.”1 Congress also required the CFPB to conduct a study of
mandatory arbitration, and the agency’s regulatory findings had to be consistent with the
study.2 The CFPB has conducted this empirical study, and in March, 2015, it issued its
final report.3 In November, 2015, the CFPB submitted tentative proposed rules to a
Small Business Review Panel. On May 5, 2016, the CFPB announced its proposed
rules.

The Section’s comments are directed to only one portion of the CFPB’s Proposed Rule, 4
specifically §1040.4(b), which would require regulated providers of financial products and services to
report to the CFPB regarding their use and the outcomes of arbitrations conducted pursuant to mandatory
pre-dispute arbitration clauses (“Arbitration Reporting Proposal”). The CFPB’s Arbitration Reporting
Proposal requires submission of the following five types of documents, with redaction of individuals’
names and other specified information:
(1) The initial claim (whether filed by a consumer or by the provider) and any counterclaim;
(2) The pre-dispute arbitration agreement filed with the arbitrator or arbitration administrator;
(3) The award, if any, issued by the arbitrator or arbitration administrator;
(4) Any communications from the arbitrator or arbitration administrator with whom the claim was
filed relating to a refusal to administer or dismissal of a claim due to the provider’s failure to pay required
fees; and
(5) Any communications related to a determination that an arbitration agreement does not comply
with the administrator’s fairness principles.
The CFPB also proposes to publish these materials on its website in some form, with appropriate
redaction or aggregation. 5
The Section has examined mandatory pre-dispute consumer arbitration at various points over the
years. 6 Due to the importance of the CFPB’s Proposed Rule to the dispute resolution field, the Section
established a CFPB Review Task Force, composed of experienced and well-respected dispute resolution
practitioners and academics knowledgeable regarding mandatory pre-dispute arbitration, and particularly
consumer arbitration, 7 to review the tentative proposals announced in November, 2015 and provide
advice to the Section. The Section’s deliberations have been informed by the Task Force’s advice.
The Section strongly supports the CFPB’s Arbitration Reporting Proposal, which would require
the reporting of arbitration claim filings, pre-dispute arbitration agreements, awards, and communications
regarding compliance with fairness principles and payment requirements, and to make such information
public after appropriate aggregation or redaction. As set forth below, the experience of quasi-public
dispute resolution organizations, private organizations, and states with the collection and publication of
arbitration-related information demonstrates the value of this practice and suggests specific information
that should be disclosed. Indeed, the reporting and publication proposed by the CFPB—and the
consequent availability of the information for those participating in consumer arbitration, those
researching consumer arbitration, and those overseeing consumer arbitration—will help to protect the
integrity of arbitration and, by extension, the integrity of the strong federal policy in favor of arbitration
that has been expressed by the Supreme Court.
I.

THE SECTION SUPPORTS THE CFPB’S ARBITRATION REPORTING PROPOSAL DUE TO THE
CURRENT LACK OF COMPLETE AND CONSISTENT INFORMATION IN THIS AREA

In its March 2015 Report, the CFPB concluded that it had a “reasonably complete picture of the
claims that consumers are willing to file in arbitration where arbitration is an available option,”8 but then
went on to acknowledge that its analysis was subject to limitations. To a large extent, these limitations
derived from a paucity of complete and consistent information regarding the numbers, types of claims,
outcomes, arbitrators, parties, and party representatives involved in arbitrations conducted pursuant to
mandatory pre-dispute consumer arbitration clauses. Indeed, despite the prevalence of mandatory predispute consumer arbitration clauses, the public generally has little information regarding use of the
process or its outcomes.
Specifically, the CFPB was forced to rely on data from a single source—the American
Arbitration Association (“AAA”)—that voluntarily provided its case filings to the CFPB pursuant to a
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non-disclosure agreement. 9 There is substantial evidence that the AAA dominates the administration of
consumer financial arbitration cases. 10 Nonetheless, the CFPB pointed out that other dispute resolution
organizations also administer consumer financial arbitration. 11 For example, only 18.3% of storefront
payday-loan contracts, 16.7% of private student loan contracts, and 37.3% of prepaid cards studied by the
CFPB provided for the AAA as the sole administrator while most contracts identified the AAA as either
the sole administrator or one of the available choices. 12 The CFPB noted that the types of claims handled
by other providers might differ from the claims evidenced in the AAA filings, but due to the lack of
required reporting, the CFPB had no means to determine whether or not such differences existed. The
CFPB also noted that the AAA might not be the dominant administrator of arbitration in consumer
financial contexts that were not studied by the CFPB.
The CFPB also acknowledged other difficulties with the data upon which it relied for its report,
including: ambiguity in defining what should count as a “win” for a consumer or company; a lack of
information regarding the cases in which arbitrators did not make awards or in which the parties settled; 13
and a lack of information regarding the outcomes of cases that did not proceed to arbitration or did not
result in awards.
It is important to acknowledge that some of these difficulties are just as likely to arise in the
context of litigated cases as arbitrated cases. However, in contrast to the private arbitrations conducted
pursuant to mandatory pre-dispute arbitration clauses, the case filings in state and federal courts generally
are public. As a result, information regarding the claims, relief sought, counterclaims, defenses, parties,
lawyers, and court judgments is available.
In light of the information provided above and the value of more complete and consistent data in
this area, the Section strongly supports the CFPB’s proposal to require the reporting of arbitration filings,
awards, agreements and other information and to make such information public, with appropriate
redactions.
II.

QUASI-PUBLIC AND PRIVATE ORGANIZATIONS’ AND STATES’ EXPERIENCE WITH THE
COLLECTION AND PUBLICATION OF ARBITRATION-RELATED INFORMATION DEMONSTRATES
INCREASING COMMITMENT TO TRANSPARENCY AND ACCOUNTABILITY AND SUGGESTS
SPECIFIC INFORMATION THAT SHOULD BE DISCLOSED

The experience of quasi-public arbitration programs, private dispute resolution organizations and
states with the collection and publication of data regarding arbitration proceedings is instructive here.
Though some dispute resolution professionals have raised legitimate concerns regarding the costs of
compliance and the protection of confidentiality, these programs and states’ regulatory experience with
reporting and publication have not compromised the integrity of the arbitration process. Instead, the
transparency and accountability offered by such reporting and publication have helped to promote the
integrity of the process.
A few instructive examples follow regarding quasi-public and private arbitration programs’
provision for the transparency and accountability of their processes and outcomes by making their awards
available and searchable online, much as the CFPB proposes.
A.

FINRA: REQUIRED PUBLICATION OF AWARDS AND OTHER AGGREGATE DATA 14

The rules of the Financial Industry Regulatory Authority (“FINRA”), a not-for-profit organization
authorized by Congress, require its awards to be made publicly available.15 The awards are online and
searchable through the FINRA Arbitration Awards Online database 16 as well as commercial databases,
such as Westlaw. The FINRA database is available without charge, and users can access FINRA
3

arbitration awards from January 1989 through the present. In addition, users can access of the awards of
all arbitration programs absorbed over the years by FINRA (which include the American Stock Exchange,
Chicago Board Options Exchange, International Stock Exchange, Philadelphia Stock Exchange, and
Municipal Securities Rulemaking Board) and the New York Stock Exchange (“NYSE”) (which includes
Pacific Exchange/NYSE ARCA)).
The database provides users with instantaneous access to awards and the ability to search for
awards by using multiple criteria, such as by case number, keywords within awards, arbitrator names,
party names, date ranges set by the user, and any combination of these features. FINRA also now
includes in customer awards information about the panel selection method and panel composition.
In addition, FINRA publishes various statistics online: 17
•
•
•
•
•
•
•
•
•
•

The number of cases filed and closed thus far during the current year
Historical statistics for cases filed and closed
The top 15 controversy types in customer arbitrations
The top 15 security types in customer arbitrations
The top 15 controversy types in intra-industry arbitrations
How arbitration cases close (e.g., after arbitration hearing; after arbitrators’ review of
documents; direct settlement by parties; settled via mediation;18 withdrawn; all others)
Results of customer claimant arbitration award cases (e.g., percentage of all customer
claimant cases closed that were decided by arbitrators; percentage (and number) of cases
where customer awarded damages)
Results of all-public panels and majority public panels in customer cases
Arbitrators by type and location
Mediation statistics thus far during the current year

The resulting disclosures have helped to protect the integrity of the arbitration process by providing
parties with information they need to prepare for arbitrations and, more broadly, enabling important
empirical research and systemic analysis that otherwise would not be possible.19
FINRA has continued to examine its procedures to enhance their transparency and legitimacy.
Since 2009, for example, FINRA has required its arbitrators to issue an explained award – defined as “a
fact-based award stating the general reason(s) for the arbitrators’ decision”– if all parties to the dispute
jointly request one. 20 However, few parties have jointly requested an explained award since the rule’s
enactment. In response, the FINRA Dispute Resolution Task Force recently recommended that FINRA
change its rule to require an explained decision unless any party notifies the panel before the initial prehearing conference that it is opting out of such requirement. 21 The Task Force noted that it believed
“increased confidence in the fairness of the system would likely flow from th[e] increased
transparency.” 22
B.

ICANN: REQUIRED PUBLICATION OF AWARDS

The Internet Corporation for Assigned Names and Numbers (“ICANN”), a not-for-profit public
benefit corporation, similarly requires its approved dispute resolution service providers to make Uniform
Domain-Name Dispute-Resolution Policy (“UDRP”) decisions publicly available online, 23 thus providing
the public, parties and arbitrators with easy access to arbitrators’ decisions and their reasoning. 24
Publication of neutrals’ decisions is understood as necessary to enhance the legitimacy and
predictability 25 of the system. In addition, as a result of such publication, the ICANN system has
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permitted patterns of decision making and institutions’ repeat appointments of arbitrators to be
highlighted. Such transparency assists the integrity of the dispute resolution system. 26
C.

INTERNATIONAL ARBITRATION: INCREASED VOLUNTARY PUBLICATION OF AWARDS

In the context of investor-state arbitration, international dispute resolution providers regularly
make information regarding their proceedings and awards public. The World Trade Organization
(“WTO”) provides a searchable, online database of trade disputes brought to the WTO for resolution
pursuant to the Dispute Settlement Understanding. 27 The International Center for Settlement of
Investment Disputes (“ICSID”) similarly offers an online, searchable list of cases and arbitral awards.28
ICSID only publishes awards with the consent of the parties. However, even without the parties’ consent,
ICSID publishes excerpts of the arbitral panel’s legal reasoning. 29 This information has been useful for
the parties directly involved in investor-state disputes and for those conducting systemic, empirical
analysis. 30
Even though international commercial arbitration awards are not required to be published, there
are indications that such awards are being published voluntarily with greater frequency. In the past, only
a selective group of lawyers and law firms were likely to know about and use international commercial
arbitrators’ decisions. Now, however, international commercial arbitral institutions are advocating for
increased publication, “with some institutions even shifting to a presumption in favor of redacted awards
in the absence of party objection.” 31 Some commentators acknowledge this trend toward transparency
(especially in the investor-state arbitration context as described above), but they also note that “most if
not all” international commercial arbitral institutions continue to publish only selected awards and then
only in redacted form and that such awards “are not always easy to search or find.” 32 Access to such
awards also is not necessarily free.
Other commentators, however, perceive an increasingly transparent body of non-binding but
persuasive precedent that is being produced by international commercial arbitration. 33 In addition, online
initiatives have arisen that are devoted to increasing the availability of arbitration awards and information
regarding international arbitrators. 34
D.

LABOR ARBITRATION: REQUIRED AND VOLUNTARY PUBLICATION OF AWARDS

Labor arbitration provides another model for the publication of information regarding the process
and its results. Many state providers of labor arbitration make their awards available online. 35 Some
states also make public the results of grievance arbitrations with public sector unions. 36
In other settings, labor arbitration awards are not required to be published. However, those that
are published generally are accompanied by reasoned opinions that provide parties with valuable
information. 37 Parties can access searchable online databases of these labor arbitration awards through
various private providers (e.g., Bloomberg BNA, CCH, and Thomson West’s LAIS). Bloomberg BNA’s
Arbitration Award Navigator, for example, allows users to access a collection of at least 20,000
arbitration awards to assess trends, evaluate arbitrators, and pinpoint awards. Users can search awards by
case name, arbitrator, topic, union, employer, industry, classification outline number and several other
criteria.
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E.

CONSUMER ARBITRATION AND CALIFORNIA, DISTRICT OF COLUMBIA, MAINE AND
MARYLAND: REQUIRED DISCLOSURES

There is also substantial state (and District of Columbia) experience with the required submission
and publication of data, specifically regarding consumer arbitration. Again, such disclosures have
enabled vital empirical research and systemic analysis.38
Unlike the quasi-public and private organizations described above, the states have not provided
for the disclosure and publication of awards. Instead, they have required dispute resolution providers to
collect and disclose specific pieces of information. In some respects, the resulting data provides less
information than would be available from a review of arbitration filings and awards; in other respects, the
resulting data exceeds what would be available from such a review.
California is the leader in requiring disclosures regarding consumer arbitration. Effective January
1, 2003, California Civil Procedure Code Section 1281.96 began requiring dispute resolution providers to
collect, publish at least quarterly, 39 and make available to the public on the provider’s website (and on
paper upon request) a report containing information about the provider’s consumer arbitrations within the
preceding five years. 40 The statute also requires the report’s format to be searchable and sortable by
members of the public using “readily available software” and to be accessible from a “conspicuously
displayed link” that is identified as “’consumer case information.’” 41
The statute, which was amended in 2014, currently requires publication of the following pieces of
information:
(1) Whether arbitration was demanded pursuant to a pre-dispute arbitration clause and, if so,
whether the pre-dispute arbitration clause designated the administering private arbitration company.
(2) The name of the nonconsumer party, if the nonconsumer party is a corporation or other
business entity, and whether the nonconsumer party was the initiating party or the responding party, if
known.
(3) The nature of the dispute involved as one of the following: goods; credit; other banking or
finance; insurance; health care; construction; real estate; telecommunications, including software and
Internet usage; debt collection; personal injury; employment 42; or other. . . .
(4) Whether the consumer or nonconsumer party was the prevailing party. As used in this section,
“prevailing party” includes the party with a net monetary recovery or an award of injunctive relief.
(5) The total number of occasions, if any, the nonconsumer party has previously been a party in
an arbitration administered by the private arbitration company.
(6) The total number of occasions, if any, the nonconsumer party has previously been a party in a
mediation administered by the private arbitration company.
(7) Whether the consumer party was represented by an attorney and, if so, the name of the
attorney and the full name of the law firm that employs the attorney, if any.
(8) The date the private arbitration company received the demand for arbitration, the date the
arbitrator was appointed, and the date of disposition by the arbitrator or private arbitration company.
(9) The type of disposition of the dispute, if known, identified as one of the following:
withdrawal, abandonment, settlement, award after hearing, award without hearing, default, or dismissal
without hearing. If a case was administered in a hearing, indicate whether the hearing was conducted in
person, by telephone or video conference, or by documents only.
(10) The amount of the claim, whether equitable relief was requested or awarded, the amount of
any monetary award, the amount of any attorney's fees awarded, and any other relief granted, if any.
(11) The name of the arbitrator, his or her total fee for the case, the percentage of the arbitrator's
fee allocated to each party, whether a waiver of any fees was granted, and, if so, the amount of the
waiver. 43
6

It is particularly notable that California’s statute requires disclosure of a non-consumer’s prior mediation
experience with a dispute resolution provider, as well as prior arbitration experience. Meanwhile, the
statute does not require disclosure of the name of the consumer, the specific legal claims involved, the
basis for an arbitral award, or the terms of any settlement. The statute also does not provide for any
mechanism to enforce its requirements.
Some commentators and scholars report that despite the value of the information that is disclosed
pursuant to California’s requirements, many dispute resolution providers are not in compliance. 44 The
AAA has been particularly conscientious in complying with the state’s requirements and, as noted, also
cooperated with the CFPB in providing data for the study required by the Dodd-Frank Act. Recently,
however, Professor Judith Resnik reported deficiencies in even the AAA’s disclosures 45 and concluded
that the available information was “spotty.” 46 To the Section’s knowledge, no dispute resolution provider
has suffered any negative consequence as a result of failing to make the disclosures required by
California. 47
Three other jurisdictions have also enacted arbitration disclosure requirements: Maine,48
Maryland 49 and the District of Columbia. 50 All are patterned after California’s 2003 statute, although
they also include variations.
The District of Columbia’s reporting requirements, which became effective in 2008, look very
much like those in California. 51 However, the District of Columbia specifically provides for enforcement
by permitting any person or entity affected by a violation of the provisions to seek an injunction against,
and appropriate restitution from, the allegedly violating arbitration organization. If the person or entity
bringing the action prevails, or if the arbitration organization voluntarily complies after the
commencement of the action, the arbitration organization can be held liable for the person or entity’s
attorney’s fees and costs. 52
In addition, the District of Columbia requires each dispute resolution provider to disclose any
financial interests that the provider has in a party or the legal representation of a party, as well as any
financial interests that a party has in the provider.53 This additional requirement is consistent with the
recommendations of scholars and the CPR-Georgetown Commission on Ethics and Standards in the
Practice of ADR 54 and addresses important concerns regarding the potential for conflicts of interest. Such
concerns were heightened after the Minnesota Attorney General brought a highly-publicized suit against
the National Arbitration Forum (“NAF”), a dispute resolution provider that conducted consumer
arbitrations pursuant to mandatory pre-dispute arbitration clauses. The Attorney General alleged that
NAF and its operations had become financially entangled with lawyers and other actors involved in debt
collection matters subject to arbitration. 55 NAF subsequently entered into a settlement with the Attorney
General and discontinued its provision of consumer arbitrations pursuant to mandatory pre-dispute
arbitration clauses.
Maine also requires a disclosure regarding financial interests that could represent a conflict of
interest. In addition, the consumer protection division of Maine’s Office of the Attorney General is
directly involved in publicizing dispute resolution providers’ disclosures to consumers. Specifically, each
dispute resolution provider must notify the Attorney General of the website where its disclosures are
posted (and must provide notification of the discontinuation of the use of such website), and the Attorney
General is required to include links on its own publicly accessible website. 56
Maryland varies from both California and Maine in additionally requiring disclosure of the
address where a consumer arbitration was conducted. 57
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CONCLUSION
The obvious benefits of required reporting and publication are three-fold. First, the availability of
this information should equalize to some degree the knowledge of “one shot” users of consumer
arbitration in comparison to “repeat players.” Such knowledge should assist these “one shot” users as they
consider whether to pursue arbitration, which arbitrators to select, and how to prepare for their arbitration
proceedings. 58 Second, the availability of this information should permit public oversight and enable an
overall, systemic picture of the consumer arbitration process’ operation and effects. For example, to the
extent that some type of systematic frequency or lack of frequency of appointment of certain arbitrators
and the outcomes of those cases can be evaluated, required reporting and publication provide a means for
the CFPB and other public entities to engage in oversight and assessment. Third, the fact of disclosure
will make it less likely that dispute resolution providers will engage in behaviors or relationships that
raise doubts regarding their impartiality or legitimacy, and transparency should assure parties and the
public of such impartiality and legitimacy. Ultimately, the reporting and publication proposed by the
CFPB—and the consequent availability of the information for those participating in consumer arbitration,
those researching consumer arbitration, and those overseeing consumer arbitration—will help to protect
the integrity of arbitration and, by extension, the integrity of the strong federal policy in favor of
arbitration that has been expressed by the Supreme Court.
It is not unreasonable for dispute resolution organizations or parties to worry about the scrutiny to
which the disclosures proposed by the CFPB may subject them, but that scrutiny should be welcomed in
the public interest. Transparency will enable analysis, improvement and comprehension59 of a consumer
arbitration system that is largely opaque. In addition, access to “well-reasoned decisions [will] create
confidence in the dispute resolution body and educate the users of the system about how the body would
be likely to rule in the future.” 60 Finally, transparency is particularly important when, as here, one of the
parties to a dispute is imposing a dispute resolution process upon the other party and the courts may be
asked to enforce—and thus lend their coercive power and legitimacy to--the award produced by the
process. These characteristics of mandatory pre-dispute consumer arbitration in the context of financial
services and products are particularly important to the Section as it assesses the likelihood that the
CFPB’s proposal will assist with achieving fairness, efficiency, accountability and good governance. 61
In sum, the Section strongly supports the CFPB’s proposal to require regulated entities to submit
arbitration claim filings, awards and other documents to the CFPB and to publicize such information.
The Section urges the CFPB to consider how quasi-public and private organizations have structured their
databases to ensure easy access, searchability, and an overall sense of the dispute resolution system and
its outcomes. The Section is particularly struck by FINRA’s provision of both an online searchable
database of individual awards and useful aggregated data (including data regarding mediation and
different types of arbitral panels).
As noted above, it is also important that parties and the public know that individual arbitrators
and dispute resolution providers offer an effective and impartial forum. Regarding impartiality, a
searchable database of claim filings and awards will reveal the number of times that a regulated entity has
been a party in an arbitration filed with or administered by a dispute resolution provider. Such a database
also will reveal the number of times that a regulated entity’s arbitration has been conducted by a
particular arbitrator. Similarly, a searchable database will reveal the number of times that particular
lawyers have represented clients in such arbitrations and before particular arbitrators.
However, such a database will not reveal either prior mediation experience with a particular
dispute resolution organization or neutral, or the financial interests that might exist among dispute
resolution organizations, parties and legal representatives. Required disclosure regarding such prior
experience and relationships also will assist with protecting the impartiality, effectiveness and integrity of
8

arbitration. The Section therefore also urges the CFPB to consider the experience of the states in
requiring disclosures regarding prior mediations 62 and financial interests that may represent conflicts of
interest.
Finally, the Section urges the CFPB to consider the mechanisms it will use to enforce its
reporting requirements.
The Section appreciates this opportunity to provide its comments to the CFPB.
Respectfully,

Nancy A. Welsh
Chair-Elect, ABA Section of Dispute Resolution
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