


The purpose of the conference is multifaceted. The conference would provide a mechanism for
GHWDLOHG UHYLHZ RI WKH Beady @ & X IQWWY V DALE PRKYHH SUBYBF XV
to the request, for preservation on the record. The conference would provide an opportunity for

a detailed review of everpBrady request and a more complete record of ®& RVHFXWLR QT
response to disclosure requestspretrial conference would also permit the trial court to offer

its assistance in resolving disputes over disclosure. The court, for example, can define for the
parties the kind of material that Brady and therefore must be disclosed, which can be
individualized to the circumstances of the specific case at Bhe Court can also distill the

nature of any disclosure issues on the record. Analogous to a similar provision available under
WKH 9LUJL QL DHh trielLcolwrOshbuXi@lidovcreate a schedule for disclosure for better
enforcement of timely compliance with discovery a@dy obligations. Finally, the use of

such a conference could later assist appellate courts in determining whether the prosecution had
knowledge of the existence of discoverabl®wady material, yet failed to disclose it.

Importantly, courts should aggressively monitor discovery in death penalty cases and implement
effective remedies when there is untimely disclosurBratly or other material that should have

been disclosed under the Virginia ruté$. When violations occur, the court should consider
sanctions in order to encourage timely disclosure in the future. Other remedies, such a grant of
continuance, may also be needed to ensure a fair trial.

123 As discussed at length in Chapter Five, Prosecution, Protocol #3, the Virginia Supreme Court Rule 3A:11,
which governs discovery in felony cases, must be amended to require broader disclosure by the prosecution in
felony cases.
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CHAPTER TWELVE
TREATMENT OF RACIAL AND ETHNIC MINORITIES
INTRODUCTION TO THE ISSUE: A NATIONAL PERSPECTIVE

In the past twenty-five years, numerous studies evaluating decisions to seek and to impose the
death penalty have found that race is too often a major explanatory factor. Nationwide, most of
the studies have found that, after controlling for other factors, the death penalty is sought and
imposed significantly more often when the murder victim is white than when the victim is black.
Studies also have found that the death penalty has been sought and imposed more frequently in
cases involving black defendants than in cases involving white defendants and that the death
penalty is most likely to be imposed in cases in which the victim is white and the perpetrator is
black.

In 1987, the Supreme Court of the United States held in McCleskey v. Kemp® that even if
statistical evidence revealed systemic racial disparity in capital cases, this showing would not
amount to a federal constitutional violation in and of itself. At the same time, the Court invited
legislative bodies to adopt legislation to deal with situations in which there is systematic racial
disparity in the death penalty’s implementation.2

The pattern of racial disparity reflected in McCleskey and discussed below persists today in many
jurisdictions, in part because actions by prosecutors, defense lawyers, trial judges, and juries may
improperly introduce race into capital trials. These include intentional or unintentional
prosecutorial bias when selecting cases in which to seek the death penalty, ineffective defense
counsel who fail to object to systemic discrimination or to pursue discrimination claims, and
discriminatory use of peremptory challenges during jury selection.

There is no dispute about the need to eliminate any form of racial or ethnic discrimination in the
administration of the death penalty.® To accomplish this goal, however, society must identify the
various ways in which race affects the administration of the death penalty and devise solutions to
eliminate discriminatory practices.

1 McCleskey v. Kemp, 481 U.S. 279 (1987).

2 1d. at 319. “McCleskey’s arguments are best presented to the legislative bodies|. . . as they are] better qualified
to weigh and “evaluate the results of statistical studies in terms of their own local conditions and with a flexibility of
approach that is not available to the courts.” Id. citing Gregg v. Georgia, 428 U.S. 153, 186 (1976).

® In the interest of simplifying the language of this Chapter, the Assessment Team will use the phrase “racial
discrimination” interchangeably with the phrase “racial and ethnic discrimination.” The Assessment Team
recognizes, however, that the concepts of race and ethnicity are distinct. See CYNDI BANKS, CRIMINAL JUSTICE
ETHICS 79 (2d ed. 2008) (describing the distinction between the concepts of race and ethnicity).
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I. FACTUAL DiscuUssION: VIRGINIA OVERVIEW

A. Race and the History of Virginia’s Death Penalty

Prior to the U.S. Supreme Court’s reinstitution of the death penalty in 1976, which began the
modern death penalty era, the Court had found the application of the death penalty
unconstitutional in Furman v. Georgia.* Racial disparities in the application of the death
penalty—in Virginia and elsewhere—in addition to other concerns about the unfettered
discretion afforded to juries in determining outcomes in death penalty cases, led to the
invalidation of existing capital punishment statutes in 1972.> Notably, during the fifty-four year
period preceding the Furman decision, Virginia’s executions were associated with “stark racial
disparities.”® Specifically, in Virginia

[o]f the 236 persons who were executed from 1908 to 1972, 86 percent were
black []. Moreover, executions for the capital crimes of rape, attempted rape, and
armed robbery, appear to have been reserved exclusively for the punishment of
blacks. In particular, of the 41 persons executed for rape, none were white. Yet,
over this same time period, 45 percent of all persons who were incarcerated for
rape were white []. Additionally, each of the 14 persons executed for attempted
rape was black. Finally, all five armed robbery cases that resulted in executions
involved black defendants.’

B. Race in the Modern Death Penalty Era

After Furman, the Virginia General Assembly amended the Commonwealth’s capital
punishment statutes to comport with the rulings of the U.S. Supreme Court,® and the
constitutionality of the Commonwealth’s 1977 capital punishment statute was subsequently
upheld by the Supreme Court of Virginia in 1978.° Several of the death-eligible offenses which
appeared to be reserved, in practice, for black offenders before Furman—such as rape,
attempted rape, and robbery—are no longer punishable by death.°

*  Furman v. Georgia, 408 U.S. 238 (1972).

> Id. at 364 (Marshall, J., concurring) (noting that, from 1930 to 1972, of the 3,859 persons executed 2,066 were
black, and that of the 455 persons executed for non-homicide rape 405 were black). See also id. at 256-57
(Douglas, J., concurring) (stating that “these discretionary statutes ... are pregnant with discrimination and
discrimination is an ingredient not compatible with the idea of equal protection of the laws that is implicit in the ban
on ‘cruel and unusual’ punishments”).

& J. LEGIS. AUDIT & REV. COMM’N OF THE VA. GEN. ASSEMB., REVIEW OF VIRGINIA’S SYSTEM OF CAPITAL
PUNISHMENT 5 (2002), available at http://jlarc.virginia.gov/reports/Rpt274.pdf (last visited Jun. 5, 2013) [hereinafter
JLARC REPORT].

T 1d., at5-7.

&  See VA. CODE ANN. §§ 19.2-264.2, -264.3, -264.4, -264.5 (2013).

®  Smith v. Commonwealth, 248 S.E.2d 135 (Va. 1978). Since the reinstatement of the death penalty in Virginia,
the Commonwealth’s death penalty laws and procedures have undergone several modifications. These are discussed
in detail in Chapter One of this Report.

0" See, e.g., Coker v. Georgia, 433 U.S. 584 (1977) (prohibiting the execution offenders convicted of rape that did
not result in the death of the victim).

326









D. Protocol #4

Where patterns of racial discrimination are found in any phase of the death
penalty’s administration, jurisdictions should develop, in consultation with legal
scholars, practitioners, and other appropriate experts, effective remedial and
prevention strategies to address the discrimination.

Within the scope of its examination, JLARC found no statistically significant patterns of racial
discrimination in prosecutor’s decisions to seek the death penalty.’” In addition, since the
completion and release of the JLARC study in 2002, the Assessment Team is unaware of any
additional efforts to comprehensively examine whether patterns of racial discrimination exist in
the administration of Virginia’s capital punishment system. Accordingly, the Commonwealth of
Virginia has collaborated with legal scholars, practitioners, and other experts to develop remedial
and preventative strategies to address any identified racial discrimination in the administration of
the death penalty. Therefore, Protocol #4 is inapplicable to the Commonwealth of Virginia.

E. Protocol #5

Jurisdictions should adopt legislation explicitly stating that no person shall be put to
death in accordance with a sentence sought or imposed as a result of the race of the
defendant or the race of the victim. To enforce such a law, jurisdictions should
permit defendants and inmates to establish prima facie cases of discrimination based
upon proof that their cases are part of established racially discriminatory patterns.
If such a prima facie case is established, the State should have the burden of
rebutting it by substantial evidence.

The Commonwealth of Virginia has not adopted nor introduced legislation explicitly stating that
no person shall be put to death in accordance with a sentence sought or imposed as a result of the
race of the defendant or the race of the victim. Therefore, Virginia is not in compliance with
Protocol #5.

Recommendation

In order for Virginia to develop an effective remedy to ameliorate discrimination in death penalty
cases, the Commonwealth must first determine whether race of the victim and/or defendant
affects capital case outcomes in Virginia as discussed at length under Protocols #2 and #3. In
order to ameliorate any identified discrimination, Virginia should adopt legislation explicitly
stating that
e no person shall be put to death in accordance with a sentence sought or imposed as a
result of the race of the defendant or the race of the victim;
e defendants and inmates can establish prima facie cases of discrimination based upon
proof that their cases are part of established racially discriminatory patterns; and
e if such a prima facie case is established, the State should have the burden of rebutting it
by substantial evidence.

" JLARC REPORT, supra note 6, at 43.
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The Assessment Team recognizes that this is a complex area of law.”® However, in McCleskey,
the U.S. Supreme Court invited states to address the issue via legislation’® and—notably—the
burden-shifting model suggested by this Recommendation has proved workable in other
contexts.®

F. Protocol #6

Jurisdictions should develop and implement educational programs applicable to all
parts of the criminal justice system to stress that race should not be a factor in any
aspect of the death penalty’s administration. To ensure that such programs are
effective, jurisdictions also should impose meaningful sanctions against any state
actor found to have acted on the basis of race in a capital case.

The principal actors in the criminal justice system are law enforcement officers, prosecutors and
defense counsel, and judges. The first part of Protocol #6 requires that these actors be educated
on the inappropriate consideration of race in administering the death penalty; the second part
pertains to the sanctions actors face for carrying out his/her duties on the basis of racial
considerations.

Actors at every level of the Virginia criminal justice system should be meaningfully educated
about the inappropriateness of considering race in the administration of justice and, in particular,
the seriousness of the implications that such considerations have in death penalty proceedings.
This is especially important given the pervasiveness of implicit bias and the harmful ways it can
manifest itself in criminal cases.’ Implicit bias “leaves open the possibility that even those
dedicated to the principles of a fair justice system may, at times, unknowingly make crucial
decisions and act in ways that are unintentionally unfair.”® While actors in the criminal justice
system may be aware that race in an inappropriate consideration in criminal proceedings,
grappling with implicit bias requires serious attention and instruction.®®

®  See, e.g., N.C. GEN. STAT. § 15A-2010 (2011) (repealed [in substantial part] in 2013); see also S.B. 461, 2009
REG. SESS., GEN. AsS. (N.C. 2009) (“No person shall be subject to or given a sentence of death or shall be executed
pursuant to any judgment that was sought or obtained on the basis of race.”), available at
http://www.ncleg.net/Sessions/2009/Bills/Senate/PDF/S461v6.pdf. See also  Michael Mannheimer, Kentucky
Racial Justice Act: Workable Remedy or Window Dressing?, LEX LOCI, Dec. 2009, at 18-19.
" McCleskey v. Kemp, 481 U.S. 279, 319 (1987) (“Legislatures [] are better qualified to weigh and ‘evaluate the
results of statistical studies in terms of their own local conditions and with a flexibility of approach that is not
available to the courts.”” (quoting Gregg v. Georgia, 428 U.S. 153, 186 (1976))).
8 |d. at 352 (Blackmun, J. dissenting) (noting, in a portion of his dissent joined by three other justices, that in
Batson cases “[o]nce the defendant establishes a prima facie case, the burden shifts to the prosecution to rebut that
case”).
8 PAMELA M. CASEY ET AL., HELPING COURTS ADDRESS IMPLICIT BIAS: RESOURCES FOR EDUCATION (National
Center for State Courts, 2012), available at
http://www.ncsc.org/~/media/Files/PDF/Topics/Gender%20and%20Racial%20Fairness/IB_report_033012.ashx
E(émalyzing various states’ attempts to address implicit bias in the criminal justice system).

Id. at 2.
8 Studies have shown that “simply knowing about implicit bias and its potentially harmful effects on judgment
and behavior may prompt individuals to pursue corrective action.” Id. at app. G-5.
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Law Enforcement Officers

The Virginia Department of Criminal Justice Services (DCJS) is charged with establishing
minimum training standards for law enforcement officers in Virginia and regulating Virginia’s
law enforcement training academies.®* DCJS publishes the Virginia Criminal Justice Training
Reference Manual, which provides “compulsory minimum entry-level, in-service and advanced
training standards for criminal justice officers and certified training academies.”® The training
standards state that a trainee must be tested on “identify[ing] factors that may contribute to
biased policing.”®® The manual also requires that officers be trained to identify the consequences
of bias-based policing and of impartial law enforcement, and to “identify methods that an officer
may use to prevent bias from determining a law enforcement intervention.”®” DCJS also has
published a Model Policy on Bias Reduction, which was last revised in 2010.28 The policy states
that law enforcement officers

[S]hall exercise [their] sworn duties, responsibilities, and obligations in a manner
that does not discriminate on the basis of race, sex, gender, national origin,
ethnicity, age, or religion . . . . Officers shall not stop, detain, arrest, search, or
attempt to search anyone based solely upon the person’s race, sex, sexual
orientation, gender, national origin, ethnicity, age, or religion.®®

The policy also includes specific recommendations for training: “Officers . . . and all personnel
shall receive ongoing training in interpersonal communications skills, cultural, racial, and ethnic
diversity, and courtesy.”%

With respect to sanctions, the policy provides, “Actions prohibited by this order shall be cause
for disciplinary action, up to and including dismissal.”®* The model policy, however, is not
required to be adopted by individual law enforcement agencies.*?

In addition, the Virginia Law Enforcement Professional Standards Commission (VLEPSC)
requires that accredited law enforcement agencies possess “[a] written directive prohibit[ing]
officers from engaging in bias-based policing,” which must include
a. A definition of bias-based policing;
b. A requirement that all sworn employees receive initial and on-going proactive
training in cultural diversity; and

8 VA. CoDE ANN. § 9.1-102(2), (4), (13), (14) (2013). The issue of law enforcement training is also in Chapter
Two on Law Enforcement Identifications and Interrogations.

8 VCJTRM p. 1 of PDF (letter).

% Id. at 169.

¥ Id. at 98.

%  The Model Policies for Virginia Law Enforcement Agencies, VA. DEP’T OF CRIMINAL JUSTICE SERVS. (2010)
available at http://www.dcjs.virginia.gov/cple/sampleDirectives/ (follow hyperlink for “Bias Reduction/Cultural
giversity”).

Id.
0.
91 Id
2 4.
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c. A requirement that all complaints of bias-based policing shall be thoroughly
investigated through the agency’s internal affairs process.93

While state law does not require VLEPSC accreditation,® as of May 2013, VLEPSC has
accredited eighty-four of Virginia’s 378 law enforcement agencies.*

Prosecutors and Defense Counsel

All attorneys licensed to practice law in Virginia, including prosecutors and defense counsel,
must complete twelve hours of approved continuing legal education (CLE) each year, including
at least two hours in the area of legal ethics or professionalism.”® While it is possible that
Virginia offers CLE programs stressing that race should not be a factor in any aspect of the
administration of justice, there is no requirement that attorneys attend such programs.’” The
Principles of Professionalism, published by the Virginia State Bar Commission on
Professionalism, direct attorneys to “avoid all bigotry, discrimination, or pregjudice.”98 However,
the Principles do not serve as a basis for disciplinary action or civil liability.*

Defense counsel appointed to represent indigent capital defendants and death row inmates
through the Virginia Indigent Defense Commission (VIDC) must complete ten hours of required
training every two years, but no training is required specifically on educating attorneys about the
impermissible use of race in the administration of justice.’® However, attorneys employed by
the Regional Capital Defender offices may, through required training on jury selection, receive
training on identifying biased jurors during voir dire.*™

Commonwealth’s Attorneys, including prosecutors who handle death penalty cases, do not have
any additional CLE requirements beyond the ten hours required of all attorneys in Virginia.’% It

93
94

VA. LAW ENFORCEMENT ACCREDITATION PROGRAM MANUAL ADM.02.05 8 (2010).
See Frequently Asked Questions, VA. DepP’T OF CRIMINAL JUSTICE SERVS.,
http://www.dcjs.virginia.gov/accred/fags.cfm (last visited May 16, 2013) (noting that an advantage to accreditation
is that it serves as the “best measure of an agency’s compliance with professional law enforcement standards,” but
not stating that accreditation is required).
% Accredited Agencies, VA, DEeP’T OF CRIMINAL JUSTICE SERVS.,
http://www.dcjs.virginia.gov/accred/agencies.cfm (last visited May 16, 2013).
% MANDATORY CONTINUING LEGAL EDUCATION REGULATIONS (VA. STATE BAR) (2011), http://www.vsb.org/pro-
guidelines/index.php/mcle-regs (last visited on May 16, 2013).
" For the summer of 2013, only one course of the more than 500 Virginia State Bar approved CLE courses
appeared to address bias or prejudice directly. See Course List Live and Pre-recorded Group Video programs
05/17/13—07/31/13, VA. STATE BAR, http://www.vsbh.org/docs/courses-live-051713-073113.pdf; Course List
Telephone Webcast 05/17/13—07/31/13, VA. STATE BAR, http://www.vsb.org/docs/courses-phone-051713-
073113.pdf (course was entitled “Bias and Discrimination in the Legal Profession”).
% Principles of Professionalism, VA. STATE BAR COMM’N ON PROFESSIONALISM, http://www.vsh.org/pro-
gguidelines/index.php/main/print_view (last visited May 16, 2013).

Id.
100 statutory Authority and Qualifications, VA. INDIGENT DEF. COMM’N,
http://www.indigentdefense.virginia.gov/serving.htm (last visited May 16, 2013).
19" See Protocol #7 for more information about defense counsel training on racial and ethnic discrimination claims.
2 Mandatory Continuing Legal Education Regulations, VA. STATE BAR, http://www.vsb.org/pro-
guidelines/index.php/mcle-regs/ (last visited Feb. 21, 2013) (requiring that all licensed attorneys in Virginia
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also does not appear that any recent course offerings by the Commonwealth’s Attorneys’
Services Council have addressed the impermissible use of race in the administration of justice.'®
While it is possible that some Commonwealth’s Attorneys offices may require their staff to
attend trainings on this issue, the Assessment Team was unable to obtain the necessary
information to make this determination.*®

Judges

Conduct of the Virginia Judiciary is governed by the Virginia Canons of Judicial Conduct.’®®
The Canons require that judges perform their “duties without bias or prejudice” and prohibit
judges from manifesting, or allowing court officials to manifest, any such “bias or prejudice
based upon race.”*®® In addition, judges are responsible for prohibiting any persons appearing in
court “from manifesting, by words or conduct, bias or prejudice based upon race” except for
“legitimate advocacy” when race is an “issue[] in the proceeding.”107 The commentary to the
Canons specifies that, in addition to oral communication, judges’ facial expressions and body
language can give parties, lawyers, and jurors “an appearance of judicial bias.”*®

Although Commonwealth judges are not required to complete any CLE hours pertaining to the
impermissible use of racial considerations in the criminal justice system, the Supreme Court
oversees a variety of mandatory and optional judicial trainings. In past years, mandatory
trainings covered topics such as “Recognizing Bias” and “Sentencing Philosophy,”** though
trainings on some important issues have not been offered recently due to the lack of new
judges.'® Additionally, a special course, while not mandatory, is offered to judges who may
preside over capital cases.'** The course focuses on relevant law and addresses distinct issues
that may affect a capital case.*? It is not clear whether this course includes training that relates
to recognizing and protecting against racial bias in death penalty proceedings.

The Commonwealth has established some sanctions for judges who are accused of misconduct.
The Judicial Inquiry and Review Commission is “vested with the power to investigate charges
which would be the basis for retirement, censure, or removal of a judge.”*** The Commission is

complete twelve hours of continuing legal education (CLE) coursework every year, including two hours on legal
ethics or professionalism).

% Training Programs, COMMONWEALTH’S ATT’YS’ SERVS. COUNCIL,
http://www.cas.state.va.us/trainingprograms.htm (last visited May 16, 2013).

104" Surveys on the prosecution of death penalty cases were submitted to the Commonwealth’s Attorney Offices of
the cities of Danville, Richmond, Roanoke, and Virginia Beach, as well as of the counties of Arlington, Chesterfield,
Henrico, Norfolk, Pittsylvania, and Prince William. Only one office returned a completed survey to the Assessment
Team. See Analysis, Chapter Five on Prosecutorial Professionalism.

105" \/A. CANONS OF JuD. CONDUCT, Preamble.

105 |d. at Canon 3(B)(5).

197 1d. at Canon 3(B)(6).

108 1d. at Canon 3(B)(6), Commentary.

123 Va. Sup. Ct., Pre-Bench Orientation Curriculum (on file with the author).

.

12 E-mail from Caroline Kirkpatrick, Caroline E. Kirkpatrick, Educational Services Dir., Office of the Executive
Secretary, to Sarah Turberville (Apr. 26, 2013) (on file with author).

3 VA. CONsT. art. VI, § 10; VA. CODE. ANN. § 17.1-901 (2013).
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authorized to conduct a preliminary investigation regarding any complaints of misconduct filed
against a Commonwealth judge.™* This extends to accusations that a judge has violated one of
the Canons of Judicial Conduct.™™ Any person may file a complaint, and the Commission is
authorized to conduct hearings and subpoena witnesses and documents to determine if the
complaint is “well-founded.”**® If the Commission decides that the complaint is “well-founded,”
it may file a formal complaint with the Supreme Court, who may censure or remove the judge
from office if the court finds that the judge has “engaged in misconduct while in office” or
“engaged in conduct prejudicial to the proper administration of justice.”117

Conclusion

Some actors in the Virginia criminal justice system, including law enforcement and judges,
receive mandatory education stressing that race should not be a factor in the administration of
justice. However, prosecutors and defense counsel are not necessarily educated about these
topics. Furthermore, it appears that only judges will face meaningful sanctions for acting on the
basis of racial bias or prejudice in the administration of justice. Thus, the Commonwealth of
Virginia partially complies with Protocol #6.

Recommendation

The Assessment Team recommends that law enforcement, prosecutors, defense counsel, and
judges receive mandatory instruction and training about relevant developments in the area of
racial bias. Defense counsel should receive mandatory education on how to identify and develop
claims of racial discrimination that occur during jury selection; in particular, this should be
required for capital certification of defense counsel representation at trial, appeal, state habeas,
and clemency proceedings.'® Training and education of all actors in the criminal justice system
should also address the ways in which implicit bias may affect important decision-making in
criminal and capital cases.

Furthermore, individual law enforcement agencies should adopt the DCJS’s Model Policy on
Bias Reduction or implement their own functional equivalent.

114 \/A. CONST. art. VI, § 10.

> It does not appear that any judges have been sanctioned for violating Canon 3(B)(5) or 3(B)(6) specifically, but
judges have, on occasion, been investigated by the Review Commission and sanctioned by the Supreme Court for
violating other Canons and other sections of Canon 3. Seg, e.g., Judicial Inquiry & Rev. Comm’n of Va. v. Taylor,
685 S.E.2d 51 (Va. 2009).

16 \/A. CONsT. art. VI, § 10; VA. CODE. ANN. § 17.1-903 (2013).

17 \/A. CONsT. art. VI, § 10; VA. CODE. ANN. § 17.1-903 (2013).

18 This issue is discussed in detail in Protocol #7, infra, notes 119-127.
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G. Protocol #7

Defense counsel should be trained to identify and develop racial
discrimination claims in capital cases. Jurisdictions also should ensure that
defense counsel are trained to identify biased jurors during voir dire.

All attorneys appointed to represent indigent capital defendants and death row inmates, including
attorneys employed by the Regional Capital Defender (RCD) offices, the Virginia Capital
Representation Resource Center (VCRRC), as well as private counsel seeking appointment, must
meet the qualification requirements for capital defense representation established by the Virginia
Indigent Defense Commission (VIDC), the Supreme Court of Virginia, and the Virginia State
Bar.'* All attorneys seeking recertification for appointment to a death penalty case must
complete ten hours of required training every two years.® The qualification requirements,
however, do not require that capital trial, appellate, or state habeas counsel obtain training on
identiﬂ/inlgland developing claims of racial discrimination or identifying biased jurors during
voir dire.

Individual RCD offices, however—including the Central, North, and Western RCDs—state that
their attorneys are “skill[ed] in trial advocacy, such as jury selection,” which may include skills
in identifying biased jurors during voir dire.*?* Furthermore, the North and Western RCDs state
that their attorneys receive “training on trial advocacy, including jury selection and Batson
issues,” which would cover identifying biased jurors.123

During state habeas proceedings, most death row inmates are represented by VCRRC, a non-
profit law firm dedicated to representing Virginia’s death row inmates in post-conviction and
clemency proceedings.'® Although VCRRC attorneys possess the necessary post-conviction
experience under the VIDC requirements, VCRRC has not enacted any formal training standards
forliztg attorneys, such as requiring that counsel obtain training in the areas described in Protocol
#1.

19 V. CoDE ANN. § 19.2-163.7 (2013); Statutory Authority and Qualifications, VA. INDIGENT DEF. COMM'N,
Pztgp:llwww.indigentdefense.virginia.gov/serving.htm (last visited Mar. 8, 2013).

121 :g

122 see RCD Central Survey Response, provided by David Baugh, fmr. Capital Defender, to Paula Shapiro on
March 6, 2012, at 5 (on file with author); RCD North Survey Response, provided by Ed Ungvarsky, Capital
Defender, to Paula Shapiro on March 6, 2012, at 4 (on file with author) [hereinafter RCD North Survey Response];
RCD West Survey Response, provided by Steve Milani, Capital Defender, to Paula Shapiro on March 6, 2012, at 4
(on file with author) [hereinafter RCD West Survey Response].

12 See RCD North Survey Response at 16; RCD West Survey Response at 17.

124 See Interview by Mark Pickett & Paula Shapiro with Robert E. Lee, Exec. Dir., Va. Capital Representation
Resource Ctr. (VCRRC), on Apr. 11, 2012 (on file with author). All but one Virginia death row inmate with a
pending state habeas, federal habeas, or clemency claim is represented by one attorney from VCRRC. The one
remaining inmate is represented by a former VCRRC attorney who continued to represent the inmate after she left
VCRRC. See also Mission Statement, VA. CAPITAL REPRESENTATION RES. CTR., http://www.vcrrc.org (last visited
March 8, 2013).

15 See Va. Capital Representation Resource Ctr. (VCRRC) Survey Response, provided by Robert E. Lee, Exec.
Dir., VCRRC, to Paula Shapiro, 4 (Apr. 5, 2012) (on file with author).
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With respect to available training for capital counsel, the VIDC-approved list of Continuing
Legal Education (CLE) programs for maintaining indigent defense certification includes one
program sponsored by VIDC entitled “Effective Voir Dire: Winning Every Jury Trial,” that may
address identifying biased jurors during voir dire or developing other racial discrimination
claims.’® The Criminal Law Section of the Virginia Bar Association also sponsors an annual,
two-day Capital Defense Workshop, although it does not appear that recent workshops in 2010,
2011, or 2012 have included szpecific programs on developing and identifying racial
discrimination claims or juror bias.**’

Conclusion
Training on developing and identifying racial discrimination claims and juror bias is offered to
and completed by some capital counsel, but it is not required. Therefore, the Commonwealth of

Virginia is in partial compliance with Protocol #7.

Recommendation

All attorneys seeking recertification for appointment to a death penalty case should receive
mandatory training on identifying and developing claims of racial discrimination or identifying
biased jurors during voir dire. In addition, approved CLE courses that include instruction on
these topics should be offered to all indigent defense counsel.

H. Protocol #8

Jurisdictions should require jury instructions stating that it is improper for jurors
to consider any racial factors in their decision-making and that jurors should report
any evidence of racial discrimination in jury deliberations.

Instruction that racial bias or prejudice should not affect juror decision-making is particularly
important in capital cases, where defendant-specific considerations such as “future
dangerousness” play an important role.

The Virginia Model Instruction Committee promulgates many of the jury instructions used in
civil and criminal cases.'”® While the instructions are not mandatory, ** they have been

126 see MCLE Approved Continuing Legal Educ. Programs Certified by the Va. Indigent Def. Comm’n for
Maintaining Indigent Def. Certification, VA. INDIGENT DEF. COMM’N,
http://www.indigentdefense.virginia.gov/PDF%20documents/Approved%20CLE%20for%20Certification%20Feb%
2026-13%20-%202009%20Co.pdf (last visited March 8, 2013). See also VA. CODE ANN. § 19.2-163.01(A)(2), (5)
(2013).

27 See 20" Annual Capital Def. Workshop Agenda, VA. BAR ASS'N,
http://www.vba.org/associations/11069/files/2012CDWAgenda.pdf (last visited March 8, 2013); 19™ Annual Capital
Def. Workshop Agenda, THE VA. BAR AsS’N, http://www.vba.org/associations/11069/files/2011CDWAgenda.pdf
(last visited March 8, 2013); 18" Annual Capital Def. Workshop Agenda, THE VA. BAR ASS'N,
http://vba.org/associations/11069/files/CapDef-10%20BF.pdf (last visited March 8, 2013).

128 See Virginia Model Jury Instructions—Criminal.

129 «A proposed jury instruction submitted by the party, which constitutes and accurate statement of the law
applicable to the case, shall not be withheld from the jury solely for its nonconformance with the model jury
instructions.” VA, CODE. ANN. § 19.2-263.2 (2013).
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favorably cited by the Supreme Court of Virginia and the Court of Appeals of Virginia in several
cases.’*® However, in none of the criminal model instructions are jurors instructed that it is
improper for them to consider race or ethnicity in their deliberations."** In particular, the model
jury instructions for both the guilt and penalty phase of a capital murder trial do not discuss
racial bias or prejudice.’®

Conclusion
Virginia does not require that jurors be instructed that it is improper for them to consider any
racial factors when deliberating. Therefore, the Commonwealth is not in compliance with

Protocol #8.

Recommendation

Virginia should develop and deliver a model instruction to jurors that bias or prejudice should
not affect their decision-making.

I.  Protocol #9
Jurisdictions should ensure that judges recuse themselves from capital cases when
any party in a given case establishes a reasonable basis for concluding that the

judge’s decision-making could be affected by racially discriminatory factors.

Virginia Law on Judicial Recusal

The Virginia Code provides that when a trial court judge in a criminal proceeding “is so situated
in respect to the case as in his opinion to render it improper that he should preside at the trial...he
shall enter the fact of record...and another judge shall be appointed.”™** The Virginia Canons of
Judicial Conduct state that “a judge shall disqualify himself or herself in a proceeding in which
the judge’s impartiality might reasonably be questioned, including where . . . [t]he judge has a
personal bias or prejudice concerning a party or a party’s lawyer.”*** While parties may waive
other grounds for disqualification, disqualification on the basis of personal prejudice or bias
concerning a party may not be waived.’® The Canons also mandate that “[a] judge shall not
hold membership in any organization that practices invidious discrimination on the basis of race,
sex, religion[,] or national origin,” because such membership “gives rise to perceptions that the
judge’s impartiality is impaired.”136

130 gee, e.g., Osman v. Osman, 737 S.E.2d 876, 882 (Va. 2013); Pryor v. Commonwealth, 661 S.E.2d 820, 821
(Va. 2008); Gaines v. Commonwealth, 575 S.E.2d 775, 777 (Va. App. 2003); Saunders v. Commonwealth, 523 S.E.
2d 509, 510 (Va. App. 2000). But see Turman v. Commonwealth, 667 S.E.2d 767, 771 (Va. 2008) (noting that the
model instructions “suffer[] from a significant defect” with respect to the instruction on flight from a crime scene as
evidence of guilt).

31 gee Virginia Model Jury Instructions—Criminal.

32 1d. at Nos. G33.100, P33.120-P33.127.

133 VA. CODE ANN. § 19.2-153 (2013).

134 \/A. CANONS OF JUDICIAL CONDUCT 3(E)(1)(a) (2013).

135 1d. at 3(F).

136 1d. at 2(C).
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The Supreme Court of Virginia has stated that “a judge must exercise reasonable discretion in
determining whether he or she possesses such bias or prejudice that would deny a litigant a fair
trial. [T]he judge must be guided not only by the true state of his impartiality, but also by the
public perception of his fairness.”**" Furthermore, it has stated that “the Canons of Judicial
Conduct are instructive, although not determinative in our review of a judge’s recusal
decision.”*® If the motion to recuse is denied by the trial judge, the Supreme Court of Virginia
will review the decision under an abuse of discretion standard.**

The Assessment Team found no instance in which the Supreme Court of Virginia addressed the
issue of judicial recusal based on racially discriminatory factors.

Judicial Inquiry and Review Commission

In addition to judicial review of motions to recuse, a person who suspects a judge has failed to
disqualify him/herself in a proceeding in which impartiality reasonably might be questioned may
submit a complaint to the Judicial Inquiry and Review Commission (Commission), which will
investigate the complaint, and if necessary, take disciplinary action.*** If the Commission finds
the charges against the judge to be well founded and of sufficient gravity to constitute the basis
for retirement, censure or removal, it will file a complaint against the judge in the Supreme Court
of Virginia.'** None of the complaints filed by the Commission in the Supreme Court of
Virginia, however, have dealt with judicial recusal.**®* The Commission also submits an annual
report on its activities to the Virginia General Assembly, which includes the number of inquiries

i; Wilson v. Commonwealth, 630 S.E.2d 326, 331 (Va. 2006).

> g

0" In 2004, Judge Ralph B. Robertson of the Richmond General District Court voluntarily retired “because of
remarks he made on an Internet message board that he acknowledged would be interpreted as racist.” Judge
Robertson did not preside over capital cases. Alan Cooper, Judge Quits Over Racist Talk The Longtime Jurist
Quickly Retires And Apologizes After Online Remarks About Blacks, RICH. TIMES-DISPATCH, March 5, 2004 at Al.
11 see About the Judicial Inquiry and Review Commission, VA. JUDICIAL INQUIRY & REV. COMM’N,
http://www.courts.state.va.us/agencies/jirc/about.html (last visited March 8, 2013). The Judicial Inquiry and Review
Commission was created in 2001 to investigate charges of judicial misconduct, or serious mental or physical
disability. The Commission has seven members consisting of three judges, two lawyers, and two citizens who are
not lawyers. The members are elected by the Virginia General Assembly for four-year terms.

142 \/A. CODE ANN. JUDICIAL INQUIRY & REV. COMM’N R. 15(A)(2) (2013).

3 see generally Judicial Inquiry & Rev. Comm’n v. Taylor, 279 Va. 699 (2009) (holding that juvenile court judge
violated judicial canons by ruling that an order was not appealable); Judicial Inquiry & Rev. Comm’n v. Shull, 274
Va. 657 (2007) (holding that judge who twice ordered litigant to lower her pants in the courtroom violated judicial
canons); Judicial Inquiry & Rev. Comm’n v. Peatross, 269 Va. 428 (2005) (holding that judge did not violate
judicial canons for removing an attorney from a case and later communicating with Supreme Court justice regarding
resignation from Judicial Council pending JIRC charges); Judicial Inquiry & Rev. Comm’n v. Lewis, 264 Va. 401
(2002) (censuring juvenile court judge for attempting to enforce an order that had been stayed by the circuit court).
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based on “bias or prejudice”; however the reports do not elaborate on the specific types of
complaints encompassed by that phrase.**

Conclusion

As the Assessment Team found no instance in which a judge failed to recuse him/herself,
Virginia appears to be in compliance with Protocol #9.

J. Protocol #10

States should permit defendants or inmates to raise directly claims of racial
discrimination in the imposition of death sentences at any stage of judicial
proceedings, notwithstanding any procedural rule that otherwise might bar such
claims, unless the State proves in a given case that a defendant or inmate has
knowingly and intelligently waived the claim.

Virginia places strict procedural limitations on the types of claims that can be considered on
direct appeal and in state habeas proceedings. The Supreme Court of Virginia will not consider
an alleged trial error on direct appeal “unless an objection was stated with reasonable certainty at
the time of the ruling [at trial], except for good cause shown or to enable [the Supreme] Court to
attain the ends of justice.”** The Court has held that “[w]hether the ends of justice provision
should be applied involves two questions: (1) whether there is error as contended by the
appellant; and (2) whether the failure to apply the ends of justice provision would result in a
grave injustice.”**® This ends of justice exception has rarely been applied.**’

With respect to state habeas proceedings, the Supreme Court of Virginia has held that claims of
trial error that could have been raised at trial and on direct appeal are “not cognizable in a
petition for a writ of habeas corpus.”**® Under this rule, no claim can be raised in state habeas
proceedings if it relates to a trial error that should have been objected to at trial.'*®

14 See Report to the Va. Gen. Assembly, VA. JUDICIAL INQUIRY & REv. COMM'N,
http://leg2.state.va.us/dIs/h&sdocs.nsf/By+Year/RD622013/$file/RD62.pdf (last visited March 8, 2013) (annual
report on the activities of the Commission for the prior year including the number of complaints filed; the number of
complaints originating from attorneys, judges, court employees, or the general public; the number of complaints
dismissed based on (i) failure to fall within the jurisdiction of the Commission, (ii) failure to state a violation of the
Canons of Judicial Conduct, or (iii) failure of the Commission to reach a conclusion that the Canons were breached;
the number of complaints for which the Commission concluded that the Canons of Judicial Conduct were breached;
and the number of cases from which the staff or any member of the Commission recused himself due to an actual or
possible conflict).

5 VA, Sup. CT.R. 5:25.

¢ Gheorghiu v. Commonwealth, 701 S.E.2d 407, 413 (Va. 2010) (citing Charles v. Commonwealth, 613 S.E.2d
432, 433 (Va. 2005)).

Y7 For a discussion of the limited application of the ends of justice exception, see Chapter Eight on State Habeas
Corpus Proceedings, Protocol #6.

8 Teleguz v. Warden, 688 S.E.2d 865, 872 (Va. 2010) (citing Slayton v. Parrigan, 205 S.E.2d 680, 682 (Va.
1974)).

149 See Slayton v. Parrigan, 205 S.E.2d 680, 682 (Va. 1974) (“A petition for a writ of habeas corpus may not be
employed as a substitute for an appeal or a writ of error.”).
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The Supreme Court of Virginia has not recognized any exceptions to these rules based on claims
of unconstitutional racial discrimination. For example, in the case of Buck v. Commonwealth,
the defendant was sentenced to forty years for possession of cocaine with intent distribute after
the prosecution used peremptory challenges at trial to strike two of the three African Americans
from the jury panel.™ When asked to give their reasons for the strike, the prosecution stated
that one stricken juror was “relatively young when compared with the rest of the venire and did
not have children,” while the other was “wearing a college athletic jacket” and was from an area
that had “a significant drug problem.”*** A subsequent review revealed that another juror who
was not stricken was also “relatively young” and had no children, and that the juror stricken for
his residence was actually from a different town than the prosecution stated.™> However, the
Supreme Court would not consider whether the reasons offered were pretextual because the
defendant had failed to adequately preserve the issue at trial.*>* In another case, the Court
expressly rejected the argument that “because racial discrimination in the selection of grand
jurors is E)Sr[lohibited by the Fourteenth Amendment, the right to object to it at any time cannot be
waived.”

Conclusion
Because Virginia does not permit defendants or inmates to raise directly claims of racial
discrimination in the imposition of death sentences, notwithstanding procedural rules that

otherwise bar such claims, Virginia is not in compliance with Protocol #10.

Recommendation

Virginia should permit a narrow exception to its procedural default rules that would permit a
death-sentenced defendant to raise a claim of racial discrimination in the imposition of the death
penalty, notwithstanding any procedural default rules. In particular, the Supreme Court of
Virginia should reexamine the application of the “ends of justice” exception, which could
provide a means for the court to consider such claims of racial discrimination. A death sentence
imposed based on racial considerations of either the defendant or the victim constitutes the sort
of “grave injustice” contemplated by this exception.

%0 Buck v. Commonwealth, 443 S.E.2d 414, 415 (Va. 1994).
151
Id.
152 See id. (Noting that “[n]Jothing in [the defendant’s] statement informed the trial court that [he] believed that the

reasons advanced were pretextual.”).
18 Seeid.
54 Prieto v. Commonwealth, 721 S.E.2d 484, 504 (Va. 2012).
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CHAPTER THIRTEEN
MENTAL RETARDATION AND MENTAL ILLNESS
INTRODUCTION TO THE ISSUE: A NATIONAL PERSPECTIVE

Mental Retardation®

In Atkins v. Virginia,” the U.S. Supreme Court held that the application of the death penalty to
persons with mental retardation violates the Eighth Amendment’s prohibition on cruel and
unusual punishment. However, Atkins did not define the parameters of mental retardation, nor
did the decision explain what process capital jurisdictions should employ to determine if a capital
defendant or death row inmate has mental retardation. Without a sound definition and clear
procedures, the execution of persons with mental retardation could occur.

In an effort to assist capital jurisdictions in determining who meets the criteria of mental
retardation, the ABA adopted a resolution opposing the execution or sentencing to death of any
person who, at the time of the offense, “had significant limitation in both their intellectual
functioning and adaptive behavior, as expressed in conceptual, social, and practical adaptive
skills, resulting from mental retardation, dementia, or traumatic brain injury.”® The ABA policy
reflects language adopted by the American Association on Intellectual and Developmental
Disabilities and the American Psychiatric Association’s Diagnostic and Statistical Manual of
Mental Disorders.*

Some states, however, do not define mental retardation in accordance with these commonly
accepted definitions. Moreover, some states impose upper limits on the intelligence quotient

! While “intellectual disability” is the preferred term to describe the same condition known as mental retardation,

the ABA Assessment Reports will continue to use the term mental retardation for reader comprehension. “Mental
retardation” is the term used in death penalty jurisprudence in such definitive decisions as Atkins v. Virginia, 536
U.S. 304 (2002), as well as in current Virginia statutory and case law. Furthermore, ABA policy refers explicitly to
mental retardation in its long-standing opposition to the execution of people with this condition, and use of the term
mental retardation maintains consistency with previous reports authored by the ABA and its jurisdictional
assessment teams on the death penalty. See also FAQ on Intellectual Disability, AM. ASS’N ON INTELLECTUAL &
DEVELOPMENTAL DISABILITIES, http://www.aaidd.org/content_104.cfm (last visited June 27, 2012).

2 Atkins, 536 U.S. 304.

® ABA, RECOMMENDATION 122A, 2006 Ann. Mtg., 4 (adopted Aug. 7-8, 2006), available at
http://www.americanbar.org/content/dam/aba/directories/policy/2006_am_ 122a.authcheckdam.pdf. See AM. Ass’N
ON MENTAL RETARDATION, MENTAL RETARDATION: DEFINITION, CLASSIFICATION, & SYS. OF SUPPORTS 13 (10th
ed. 2002); AM. PSYCHIATRIC ASS’N, DIAGNOSTIC & STATISTICAL MANUAL OF MENTAL DISORDERS 49 (text rev. 4th
ed. 2000) [hereinafter DSM]. The American Association on Mental Retardation (AAMR) later changed its name to
the American Association on Intellectual and Developmental Disabilities (AAIDD). About Us, AM. ASS’N ON
INTELLECTUAL & DEVELOPMENTAL DISABILITIES, http://www.aaidd.org/content_2383.cfm?naviD=2 (last visited
Sept. 14, 2012).

For example, the AAIDD defines mental retardation as “a disability characterized by significant limitations both
in intellectual functioning (reasoning, learning, problem solving) and in adaptive behavior, which covers a range of
everyday social and practical skills[, and which] originates before the age of 18.” FAQ on Intellectual Disability,
supra note 1. The DSM defines a person as mentally retarded if, before the age of eighteen, s/he exhibits
“significantly subaverage intellectual functioning and concurrent deficits or impairments in present adaptive
functioning.” DSM, supra note 3, at 39.
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score necessary to prove mental retardation that are lower than the range that is commonly
accepted in the field (approximately seventy to seventy-five or below). In addition, lack of
sufficient knowledge and resources often precludes defense counsel from properly raising and
litigating claims of mental retardation. In some jurisdictions, the burden of proving mental
retardation is not only placed on the defendant, but also requires proof greater than a
preponderance of the evidence. Accordingly, considerable additional work is required to make
the intent of the Atkins holding a reality.

The ABA resolution also encompasses dementia and traumatic brain injury, disabilities
functionally equivalent to mental retardation but which typically manifest after age eighteen.
While these disabilities are not expressly covered in Atkins, the ABA opposes the application of
the death penalty to any person who suffered from significant limitations in intellectual
functioning and adaptive behavior at the time of the offense, regardless of the cause of the
disability.

Mental llIness

In Atkins, the Court held that mentally retarded offenders are less culpable than other offenders
because of their “diminished capacities to understand and process information, to communicate,
to abstract from mistakes and learn from experience, to engage in logical reasoning, to control
impulses, and to understand the reactions of others.”> This same reasoning must logically extend
to persons suffering from a severe mental disability or disorder that significantly impairs their
cognitive or volitional functioning at the time of the capital offense.

In 2006, the ABA adopted a policy opposing imposition of the death penalty on persons who, at
the time of the offense, suffered from a severe mental disability or disorder that affected (1) their
capacity to appreciate the nature, consequences or wrongfulness of their conduct; (2) their ability
to exercise rational judgment in relation to their conduct; or (3) their capacity to conform their
conduct to the requirements of the law.°

Mental IlIness after Sentencing

Concerns about a prisoner’s mental competence and suitability for execution also arise long after
the prisoner has been sentenced to death. Almost 13% of all prisoners executed in the modern
death penalty era have been “volunteers,” or prisoners who elected to forgo all available
appeals.” When a prisoner seeks to forgo or terminate post-conviction proceedings, jurisdictions
should implement procedures that will ensure that the prisoner fully understands the
consequences of that decision, and that the prisoner’s decision is not the product of his/her
mental illness or disability.

Given the irreparable consequences that flow from a death row inmate’s decision to waive
his/her appeals, the ABA also opposes execution of prisoners whose mental disorders or
disabilities significantly impair their capacity (1) to make rational decisions with regard to post-

Atkins, 536 U.S. at 318.
ABA, supra note 3.
" John Blume, Killing the Willing: “Volunteers,” Suicide and Competency, 103 MicH. L. REv. 939, 959 (2005).
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conviction proceedings; (2) to assist counsel inthose proceedings; or (3) when facing an
impending execution, to appreciate the nature and purpose of the punishment or reason for its
imposition.

Regardless of a state’s law on the application of the death penalty to offenders with mental
retardation or mental illness, these disabilities and disorders can affect every stage of a capital
trial. Evidence of mental illness is relevant to the defendant’s competence to stand trial, it may
provide a defense to the murder charge, and it can be the centerpiece of the mitigation case.
Conversely, when the judge, prosecutor, defense attorney, or jury is uninformed about the nature
of mental illness and its relevance to the defendant’s culpability and life experience, tragic
consequences often follow for the defendant.

Unfortunately, jurors often treat mental illness as an aggravating factor rather than a mitigating
factor in capital cases. States, in turn, have failed to provide jurors with a clear vehicle for
considering mental illness as a mitigating factor. For example, a state’s capital sentencing statute
may provide a list of mitigating factors that implicate mental illness, such as whether the
defendant was under “extreme mental or emotional disturbance” or whether the defendant had
the capacity to “appreciate the criminality (wrongfulness) of his conduct” at the time of the
offense. However, these factors are read to jurors without further explanation or without any
discussion of their relationship to mental illness.® One study specifically found that jurors’
consideration of “extreme mental or emotional disturbance” in capital cases correlated positively
with decisions to impose death sentences.’

Mental illness particularly weighs against a capital defendant when it is considered in the context
of determining “future dangerousness,” a criterion for imposing the death penalty in some
jurisdictions. One study showed that a judge’s instructions on future dangerousness led mock
jurors to believe that the death penalty was mandatory for mentally ill defendants. This
perception unquestionably affects decisions in capital cases. In addition, the medication some
mentally ill defendants receive during trial often causes them to appear detached and
unremorseful. This, too, can lead jurors to impose a sentence of death.

8  State death penalty statutes based upon the Model Penal Code list three mitigating factors that implicate mental

illness: (1) whether the defendant was under “extreme mental or emotional disturbance” at the time of the offense;
(2) whether “the capacity of the defendant to appreciate the criminality (wrongfulness) of his conduct or to conform
his conduct to the requirements of law was impaired as a result of mental disease or defect or intoxication;” and (3)
whether “the murder was committed under circumstances which the defendant believed to provide a moral
justification or extenuation of his conduct.” MODEL PENAL CODE § 210.6(1)(f) (1962). In 2009, the American Law
Institute formally withdrew all Model Penal Code provisions related to the imposition of capital punishment. Adam
Liptak, Group Gives Up Death Penalty Work, N.Y. TIMES, Jan. 5, 2010, at A11.

°  David Baldus et al., Racial Discrimination and the Death Penalty in the Post-Furman Era: An Empirical and
Legal Overview, with Recent Findings from Philadelphia, 83 CorRNELL L. REv. 1638, 1688-89 (1998) (noting, in
Table 6, that submission of a defendant’s “extreme emotional disturbance” as a mitigating circumstance increased
the likelihood of a death sentence in capital cases in Philadelphia from 1983 to 1993).
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I. FACTUAL DIscUSSION: VIRGINIA OVERVIEW
A. Mental Retardation in Death Penalty Cases

In 2002, the U.S. Supreme Court held, in Atkins v. Virginia, that executing persons with mental
retardation violates the Eighth Amendment’s prohibition on cruel and unusual punishment.™
The Court, however, allowed individual states to determine the procedure for deciding whether
an offender is a person with mental retardation.™

Shortly after the Atkins decision, the Virginia General Assembly enacted legislation prohibiting
the application of the death penalty to those with mental retardation.’* Virginia law defines
mental retardation as

a disability, originating before the age of 18 years, characterized concurrently by
(i) significantly subaverage intellectual functioning as demonstrated by
performance on a standardized measure of intellectual functioning administered in
conformity with accepted professional practice, that is at least two standard
deviations below the mean and (ii) significant limitations in adaptive behavior as
expressed in conceptual, social and practical adaptive skills.™

1. Determinations of Mental Retardation at Trial

A capital defendant must provide notice to the prosecution of his/her intent to raise mental
retardation as a bar to the death penalty at least twenty-one days before trial.** If the defendant
fails to provide proper notice, “then the court may, in its discretion, upon objection of the
[prosecution], either allow the [prosecution] a continuance or, under appropriate circumstances,
bar the defendant from presenting such evidence.”*

Following a motion by the defendant and a finding by the trial court that the defendant is
financially unable to pay for expert assistance, “the court shall appoint one or more qualified
mental health experts to assess whether or not the defendant is mentally retarded and to assist the
defense in the preparation and presentation of information concerning the defendant’s mental
retardation.”™® The expert, who is appointed by the court, must be

(1) A psychiatrist, a clinical psychologist or an individual with a doctorate degree in
clinical psychology;

(2) Skilled in the administration, scoring and interpretation of intelligence tests and
measures of adaptive behavior; and

0 Atkins v. Virginia, 536 U.S. 304, 321 (2002).
11 H

See id.
2 VA. CoDE ANN. § 18.2-10(a) (2013).
3 VA. CoDE ANN. § 19.2-264.3:1.1(A) (2013).
" VA. CoDE ANN. § 19.2-264.3:1.2(E) (2013).
.
1 VA. CoDE ANN. § 19.2-264.3:1.2(A) (2013).
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(3) Qualified by experience and by specialized training, approved by the
Commissioner of Behavioral Health and Developmental Services, to perform
forensic evaluations.’

Under the Virginia rules, “[t]he defendant shall not be entitled to a mental health expert of the
defendant’s own choosing or to funds to employ such expert.”*® The court must appoint a
similarly-qualified expert to assist the prosecution at the prosecution’s request.*®

Whether a defendant is mentally retarded “shall be determined by the jury as part of the
sentencing proceeding” of the capital trial.?° Similarly, if the trial is before a judge, the judge
will determine whether the defendant is mentally retarded as part of the sentencing proceeding.
There is no provision that allows mental retardation to be determined in a pretrial hearing. The
defendant ‘Z‘Zbear[s] the burden of proving that he is mentally retarded by a preponderance of the
evidence.”

2. Determinations of Mental Retardation in Appellate and State Habeas Proceedings

Only a limited number of persons sentenced to death in Virginia have been permitted by law to
present claims of mental retardation in state appellate and habeas proceedings. Specifically, any
death row inmate whose direct appeal or state habeas petition was pending as of April 29, 2003,
the date of enactment of the Commonwealth’s statute excluding those with mental retardation
from the death penalty, was permitted to present his/her claim of mental retardation to the
Supreme Court of Virginia in his/her direct appeal brief or habeas petition, respectively.? If the
Supreme Court determined that the mental retardation claim was “not frivolous,” it was required
to remand the case to the trial court.** If the case was before the Supreme Court on direct appeal,
the trial court was required to empanel a new jury to determine the issue of mental retardation.?
If the claim was remanded in state habeas proceedings, the trial court made the determination in
a hearing.®® Otherwise, the trial-level procedure for determining mental retardation governed
these proceedings.”’

The statute provides, however, that if the defendant had “completed both a direct appeal and a
habeas corpus proceeding” as of April 29, 2003, s/he was not entitled to have his/her mental
retardation claim considered and the person’s “sole remedy shall lie in federal court.”®

od.

B d.

9 VA. CoDE ANN. § 19.2-264.3:1.2(F)(1) (2013).
20 \/A. CODE ANN. § 19.2-264.3:1.1(C) (2013).

21 Id
2 g,
2 \/A. CODE ANN. § 8.01-654.2 (2013).
24
Id.
» |g.
% gSeeid.
2 d.
% d.
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B. Mental Illness and Disability as Mitigating Evidence

The U.S. Supreme Court has held that the trier of fact in the sentencing phase of a capital trial
must be permitted to consider “as a mitigating factor, any aspect of a defendant’s character or
record and any of the circumstances of the offense that the defendant proffers as a basis for a
sentence less than death.”® Accordingly, Virginia law permits a capital defendant to present
evidence related to his/her “history, character, or mental condition” during the sentencing phase
of the trial.*

Virginia law also enumerates six statutory mitigating factors, three of which relate to the
defendant’s mental state or mental capacity: (1) “the capital felony was committed while the
defendant was under the influence of extreme mental or emotional disturbance”; (2) “at the time
of the commission of the capital felony, the capacity of the defendant to appreciate the
criminality of his conduct or to conform his conduct to the requirements of law was significantly
impaired”; and (3) “even if [Virginia’s mental retardation statute] is inapplicable as a bar to the
death penalty, the subaverage intellectual functioning of the defendant.”®* However, Virginia
trial courts are not required to instruct the jury on these individual factors, regardless of whether
the defendant proffers evidence to support them.*

A Virginia statute, nearly identical to the statute that permits the appointment of mental
retardation experts, requires the appointment of mental health experts to determine

(i) whether the defendant acted under extreme mental or emotional disturbance at
the time of the offense; (ii) whether the capacity of the defendant to appreciate the
criminality of his conduct or to conform his conduct to the requirements of the
law was significantly impaired at the time of the offense; and (iii) whether there
are any other factors in mitigation relating to the history or character of the
defendant or the defendant’s mental condition at the time of the offense.*

C. Mental Illness and Disability as Evidence of the Defendant’s Continuing Serious Threat
to Society

If an expert is appointed to assist a capital defendant in evaluating the defendant’s mental
condition, the prosecution is entitled to have an expert appointed to determine “the existence or
absence of mitigating circumstances relating to the defendant’s mental condition at the time of
the offense.”® However, once appointed, this expert’s evaluation and subsequent testimony is
not limited to the presence of mitigating evidence.®® The expert may also testify regarding the
defendant’s continuing serious threat to society.®® The question of whether the defendant is a

2 Lockett v. Ohio, 438 U.S. 586, 604 (1978).
%0 V/A. CoDE ANN. § 19.2-264.3:1(A) (2013). See also VA. CODE ANN. § 19.2-264.4(B) (2013).
81 \/A. CoDE ANN. § 19.2-264.4(B) (2013).
%2 Buchanan v. Angelone, 103 F.3d 344, 347-48 (4th Cir. 1996).
% VA. CoDE ANN. § 19.2-264.3:1(A) (2013).
¥ VA. CODE ANN. § 19.2-264.3:1(F)(1) (2013).
zz Stewart v. Commonwealth, 427 S.E.2d 394, 407-08 (Va. 1993).
Id.
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continuing serious threat to society is one of Virginia’s two statutory aggravating factors, one of
which must be found by the jury in order to sentence the defendant to death.*’

D. Competency

1. Competency to Stand Trial

In Dusky v. United States, the U.S. Supreme Court held that a defendant is mentally incompetent
and thus cannot be tried for a criminal offense if s/he lacks “sufficient present ability to consult
with [counsel] with a reasonable degree of rational understanding,” or does not have “a rational
as well as factual understanding of the proceedings.”*® In accordance with this decision, Virginia
statutory law provides that if, at any time before trial,

the court finds, upon hearing evidence or representations of counsel for the
defendant or the attorney for the Commonwealth, that there is probable cause to
believe that the defendant . . . lacks substantial capacity to understand the
proceedings against him or to assist his attorney in his own defense, the court
shall order that a competency evaluation be performed by at least one psychiatrist
or clinical psychologist who is qualified by training and experience in forensic
evaluation.*

The expert appointed to perform the evaluation is required to submit a report on the defendant’s
competency to the court.”® After receiving the report, the court must “promptly” determine
whether the defendant is competent.*’ An evidentiary hearing on the issue “is not required
unless one is requested by the attorney for the Commonwealth or the attorney for the defendant,
or unless the court has reasonable cause to believe the defendant will [require inpatient
hospitalization to restore his/her competency.]”* If a hearing is held, the party alleging the
defendant is incompetent bears the burden of proving the incompetency by a preponderance of
the evidence.”

A defendant who is found incompetent must be ordered to “receive treatment to restore []
competency on an outpatient basis or, if the court specifically finds that the defendant requires
inpatient hospital treatment, at a hospital designated by the Commissioner of Behavioral Health
and Developmental Services.”* If the facility treating the defendant’s incompetency believes

37

VA. CODE ANN. § 19.2-264.4(C) (2013). This aggravating factor requires the jury to find, beyond a reasonable
doubt, that “there is a probability based upon evidence of the prior history of the defendant or of the circumstances
surrounding the commission of the offense of which he is accused that he would commit criminal acts of violence
that would constitute a continuing serious threat to society.” 1d.

Dusky v. United States, 362 U.S. 402, 402 (1960) (per curiam).
¥ \/A. CoDE ANN. § 19.2-169.1(A) (2013).
%0 VA. CoDE ANN. § 19.2-169.1(D) (2013).
z VA. CODE ANN. § 19.2-169.1(E) (2013).
5 g
“ " VA. CoDE ANN. § 19.2-169.2(A) (2013).
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his/her competency has been restored, it must send a report to the court, and the court must again
rule on the defendant’s competency as previously described.*

Virginia’s competency Statutes also include provisions for dismissing charges against a
defendant who is “unrestorably incompetent.”*® However, Virginia law provides that when a
defendant is charged with capital murder “the charge shall not be dismissed and the court having
jurisdiction over the capital murder case may order that the defendant receive continued
treatment . . . without limitation.”*’

2. Other Competency Issues

Virginia courts will also consider a defendant’s mental illness or mental disability as a factor in
determining whether s/he is competent to waive other rights, including Miranda rights, the right
to trial, and the right to direct appeal.®®

E. Mental Conditions Affecting Criminal Liability

1. Not Guilty by Reason of Insanity

Virginia courts have held that a defendant is not guilty by reason of insanity if the defendant can
prove to the jury (1) that at the time of the offense, the defendant “was labouring under such a
defect of reason, from disease of the mind, as not to know the nature and quality of the act he
was doing; or, if he did know it, that he did not know he was doing what was wrong”; or (2) that
the defendant’s “mind has become so impaired by disease that he is totally deprived of the
mental power to control or restrain his act.”*°

If a defendant intends to introduce evidence of insanity at trial s/he must “give notice in writing
to the attorney for the Commonwealth, at least 60 days prior to his trial.”>° If proper notice is not
given, “then the court may in its discretion, either allow the Commonwealth a continuance or,
under appropriate circumstances, bar the defendant from presenting such evidence.”>*

2. Diminished Capacity

Some states permit a defendant to present evidence of mental illness or mental disability to prove
that s/he was incapable of specific intent or premeditation.®® If such a defense is successful, a

" VA. CODE ANN. § 19.2-169.2(B) (2013).
" VA. CODE ANN. § 19.2-169.3 (2013).
7 VA. CODE ANN. § 19.2-169.3(F) (2013).
* For further discussion on the manner in which these competency determinations are made, see Mental
Retardation and Mental Iliness Protocols #3 and #4, infra notes 104-116, and Protocols #7 and #8, infra notes 176—
198, and accompanying text.

Morgan v. Commonwealth, 646 S.E.2d 899, 902 (Va. Ct. App. 2007). These standards are known as the
M’Naghten Rule and the irresistible impulse test, respectively. 1d.
% \/A. CoDE ANN. § 19.2-168 (2013). “However, if the period between indictment and trial is less than 120 days,
E?e [defendant] shall give such notice no later than 60 days following indictment.” Id.

Id.
%2 See, e.g., State v. Walkup, 220 S.W.3d 748, 750-51 (Mo. 2007) (en banc).
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capital murder defendant will be convicted of a lesser offense that does not require proof of
premeditation, such as second-degree murder.>® Virginia courts, however, do not allow evidence
of mental illness or mental disability to be used for this purpose.>*

¥ Seeid.
*  Stamper v. Commonwealth, 324 S.E.2d 682, 688 (Va. 1985).
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Il. ANALYSIS: MENTAL RETARDATION AND MENTAL ILLNESS

Below are the ABA Benchmarks, or “Protocols,” used by the Assessment Team in its evaluation
of Virginia’s death penalty system. Each Protocol is followed by the Assessment Team's
analysis of the Commonwealth’s compliance with the Protocol and, where appropriate, the
Assessment Team’s recommendations for reform.

While “intellectual disability” is the preferred term to describe the same condition formerly
known as mental retardation, the ABA Assessment Reports use the term “mental retardation” for
improved readability.” Mental retardation, for example, is the term used by the U.S. Supreme
Court in Atkins v. Virginia, as well as in current Virginia statutory and case law.*’

A. Protocol #1

All actors in the criminal justice system, including police, court officers, defense
attorneys, prosecutors, judges, jailers, and prison authorities, should be trained to
recognize mental retardation in capital defendants and death row inmates.

B. Protocol #2

All actors in the criminal justice system, including police officers, court officers,
prosecutors, defense attorneys, judges, jailers, and prison authorities, should be
trained to recognize mental illness in capital defendants and death row inmates.

Mental retardation and mental illness can have a profound impact on a capital case. The
defendant’s mental state may affect his/her eligibility for the death penalty, presentation of
mitigating evidence, and competency to stand trial. Furthermore, as discussed in more detail in
Protocols #3 and #4 below, defendants with mental retardation or mental illness are much more
likely to falsely confess to a crime.®® For these reasons, all actors in the Virginia criminal justice
system should be trained to recognize and appropriately address the limitations of persons with
mental retardation or mental illness.

Law Enforcement Officer Training>®

The Virginia Department of Criminal Justice Services (DCJS) is empowered to “[e]stablish
compulsory minimum training standards” for Virginia law enforcement officers.*® DCIS’s
training standards require officers to be trained to identify “specific audiences that may require
an officer to adjust [his/her] manner of communication” including “persons with mental

® See FAQ on Intellectual Disability, AM. ASS’N ON INTELLECTUAL & DEVELOPMENTAL DISABILITIES,

http://www.aaidd.org/content_104.cfm (last visited June 27, 2012).

% Atkins v. Virginia, 536 U.S. 304 (2002).

> ABA policy refers explicitly to mental retardation in its long-standing opposition to the execution of people
with this condition, and use of the term mental retardation maintains consistency with previous reports authored by
the ABA and its jurisdictional assessment teams on the death penalty.

% See infra notes 80-103 and accompanying text.

*  For further discussion on law enforcement training in Virginia, see Chapter Two on Law Enforcement
Identifications and Interrogations.

8 \/A. CoDE ANN. § 9.1-102(2) (2013). See also 6 VA. ADMIN. CODE § 20-20-20 (2013).
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retardation.”® Officers are further trained to “[i]dentify behaviors that may indicate possible

mental illness or other maladaptive and/or dangerous speech or actions that require law
enforcement intervention.”®

In addition, some of the individual law enforcement agencies the Assessment Team surveyed
reported some training related to recognizing mental retardation.®® The Virginia State Police has
adopted a plan for training officers to “recogniz[e] and efficiently manag[e] interactions with
individuals having a mental illness.”® The plan includes guidelines for recognizing mental
retardation.®® The Danville Police Department has implemented a general order related to
“handling the mentally ill,” but the order does not specifically mention persons with mental
retardation.®® The Norfolk Police Department indicated that it has implemented a similar order.®’

Defense Counsel Training®®

Defense counsel training on issues related to mental retardation is discussed in Mental
Retardation Protocol #3.

Prosecutor Training®

Virginia law does not require Virginia prosecutors to receive any specialized training beyond the
continuing legal education courses that all Virginia attorneys must complete. The Virginia
General Assembly has established the Commonwealth’s Attorneys’ Services Council (CASC)
“to ensure the upgrading of criminal justice administration by providing and coordinating
training, education and services for attorneys for the Commonwealth.””® While CASC offers
some training programs related to mental retardation and other mental health issues, these
programs are limited to training on methods for opposing mental health claims by the
defendant.”*  For instance, a training on mental retardation would address strategies for
successfully opposing a capital defendant’s mental retardation claim, rather than how to
recognize mental retardation in a defendant.’

1 \/A. DEP’T OF CRIMINAL JUSTICE SERVS., PERFORMANCE OUTCOMES, TRAINING OBJECTIVES, CRITERIA AND

LESSON PLAN GUIDES FOR COMPULSORY MINIMUM TRAINING STANDARDS FOR LAW ENFORCEMENT OFFICERS, 3-23
(1997), available at http://www.dcjs.virginia.gov/standardsTraining/documents/performanceQutcomes/
entireManual.pdf.
%2 1d. at 4-23.
8 For a complete list of the Virginia law enforcement agencies that responded to the Assessment Team’s survey,
see Chapter Two on Law Enforcement Identifications and Interrogations.
®  Va. Dep’t of State Police Survey Response, provided by Capt. Lenmuel S. Terry, Training Dir., to Mark Pickett,
?S(Feb. 13, 2012) (Attachment #11 and on file with author).

Id.
CiTY OF DANVILLE PoLICE DEP’T, GENERAL ORDER OPR.117 (1998) (on file with author).
8 City of Norfolk Police Dep’t Survey Response, provided by Capt. Ed Ryan, to Mark Pickett, 5 (Feb. 14, 2012)
(on file with author).
For further discussion on the training of defense counsel, see Chapter Six on Defense Services.
For further discussion on the training of prosecutors, see Chapter Five on Prosecutorial Professionalism.
% VA. CODE ANN. § 2.2-2617(A) (2013).
Telephone Interview by Mark Pickett with Robert Q. Harris, Dir., Commonwealth’s Att’ys Servs. Council (June
92, 2012) (on file with author).

Id.
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While it is possible that some Virginia prosecutors have attended other training programs
relevant to recognizing mental retardation, the Assessment Team could not determine the extent
to which such trainings are attended.

Judicial Training

The Educational Services Department of the Office of the Executive Secretary of the Supreme
Court of Virginia is responsible for organizing “yearly continuing education opportunities and
training for all Virginia court system employees,” including judges.” The Department does not,
however, offer any judicial training programs relevant to recognizing mental retardation or
mental illness.”

Prison Authority Training

As with law enforcement officers, training for Virginia correctional officers is regulated by
DCJS.” DCJS minimum training standards require correctional officers to receive training on
the identification of “mentally disturbed inmates.”’’ Officers are trained to recognize mental
ilinesses and mental disabilities, including mental retardation, and report what they observe to
on-staff mental health professionals.”® Additional training is required for officers assigned to
mental health units.”

Conclusion

Some actors in the Virginia criminal justice system, including law enforcement and corrections
officers, receive training relevant to recognizing mental retardation and mental illness in capital
defendants and death row inmates. However, Virginia judges, including circuit judges who hear
capital cases, do not receive any training on recognizing mental retardation or other disabilities.
Additionally, Virginia prosecutor training appears to be limited to litigation strategies on mental
retardation issues. Accordingly, Virginia is in partial compliance with Protocols #1 and #2.

Recommendation

The Assessment Team recommends that Virginia require all relevant actors in the criminal
justice system to be educated on issues related to mental retardation and mental illness. Circuit
judge education, most importantly, should include programs related to recognizing and

™ See Letter from David N. Grimes, President, Va. Ass’n of Commonwealth’s Att’ys, to John Douglass, Chair,

Va. Assessment Team on the Death Penalty (Apr. 23, 2012), infra Appendix (declining to respond to a survey
submitted by the Assessment Team to several elected Commonwealth’s Attorneys in Virginia).
™ Education Services, VA.’s JUDICIAL Sys., http://www.courts.state.va.us/courtadmin/aoc/ed/home.html (last
visited June 11, 2012).
™ Telephone Interview by Mark Pickett with Caroline Kirkpatrick, Dir., Educ. Servs. Dep’t of the Office of the
Exec. Sec’y of the Supreme Court of Va. (June 6, 2012) (on file with author).
:j 6 VA. ADMIN. CODE § 20-100-20 (2013).

Id.
®  Telephone Interview by Mark Pickett with David Rogers, Assistant Training Manager, Va. Dep’t of Corr. Acad.
Igr Staff Dev. (May 21, 2012).

Id.
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understanding the effects of mental retardation and other mental disabilities. Virginia’s trial
judges may be called upon to assess the admissibility of evidence in mental retardation claims,
determine a defendant’s capacity to stand trial, and rule on other issues related to mental health.
As such, a trial judge’s understanding of mental retardation and other mental health issues is
critically important to the functioning of Virginia’s criminal justice system. In addition,
prosecutors should receive training on recognizing mental retardation and mental illness in
defendants, witnesses, and other persons. While training on strategies for opposing mental
retardation claims may be important, prosecutors also must be able to assess how a defendant’s
intellectual capacity and mental condition might affect his/her eligibility for the death penalty, as
well as other aspects of the case.

C. Protocol #3
During police investigations and interrogations, special steps should be taken to
ensure that the Miranda rights of a mentally retarded person are sufficiently
protected and that false, coerced, or garbled confessions are not obtained or used.

Protocol #4

During police investigations and interrogations, special steps should be taken to
ensure that the Miranda rights of a mentally ill person are sufficiently protected and
that false, coerced, or garbled confessions are not obtained or used.

Mental Retardation

The Risk of False or Coerced Confessions

The U.S. Supreme Court has observed that “[m]entally retarded defendants . . . face a special risk
of wrongful execution” because of the possibility that they will confess to crimes they did not
commit.?® Social scientific research on the topic confirms this observation. One study, for
instance, found that 50% of mildly mentally retarded study participants “could not correctly
paraphrase any of the five Miranda components,” compared to less than 1% of the general
population.®s Moreover, because mentally retarded persons are more likely to “change accounts
in response to suggestive questioning” and “possess less confidence in their own memories and
beliefs,” these individuals are more likely to falsely confess to a crime.®

False confessions are a common cause of wrongful convictions in the United States. According
to the Innocence Project, in approximately 25% of DNA exoneration cases (both capital and non-
capital), “innocent defendants made incriminating statements, delivered outright confessions or
pled guilty.”®

8 Atkins v. Virginia, 536 U.S. 304, 321 (2002).

8 Saul M. Kasin et al., Police-Induced Confessions: Risk Factors and Recommendations, 34 LAw & Huw.
BEHAV. 3, 21 (2010) (emphasis in original) (citing Michael J. O’Connell et al., Miranda Comprehension in Adults
with Mental Retardation and the Effects of Feedback Style on Suggestibility, 29 LAw & Hum. BEHAV. 359 (2005)).
8 William C. Follette, Deborah Davis & Richard A. Leo, Mental Health Status and Vulnerability to Police
Interrogation Tactics, 22 CRIM. JUST. 42, 48-49 (2007).

%  False Confessions, INNOCENCE PROJECT, http://www.innocenceproject.org/understand/False-Confessions.php
(last visited Jan. 2, 2012).
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In Virginia, the case of Earl Washington demonstrates the increased risk that a mentally retarded
person will falsely confess to a crime. Washington, who is mildly mentally retarded,® was
interrogated by police for two days regarding the 1982 rape and murder of Rebecca Lynn
Williams and other unrelated offenses.®* Washington eventually confessed to the rape and
murder, although several of the details he provided to police were inconsistent with the facts.®
For instance, he told police that he had stabbed Williams two or three times, when in fact she had
thirty-eight stab wounds.®” Based largely on this confession, Washington was convicted and
sentenced to death.®® In 1993, however, DNA testing proved that Washington was innocent of
the offense, and Governor Douglas Wilder commuted his sentence to life in prison.®® Following
additional DNA testing, Governor James Gilmore granted Washington a full pardon and he was
released in 2000 after serving seventeen years in prison for a crime he did not commit.®
Governor Tim Kaine formally declared Washington’s “actual innocence” in 2007.%*  After his
release, Washington was awarded $2.25 million by a jury in a federal civil rights lawsuit related
to his wrongful conviction; upon further negotiations with the Commonwealth, Washington
received a $1.9 million settlement.

While Washington was on death row for a murder he did not commit, the actual perpetrator
remained at large and free to commit more violent crimes. The DNA testing that exonerated
Washington also implicated another man, Kenneth Maurice Tinsley, in Rebecca Williams’
murder.”® In 2007, Tinsley pleaded guilty to Williams’ rape and murder and was sentenced to
life in prison.®® Tinsley, however, was already serving two life sentences for a rape he
committed in 1984, two years after he murdered Williams.® Had Tinsley been apprehended and
convicted instead of Washington, the 1984 rape would not have occurred.

Persons with mental retardation or other mental impairments have falsely confessed in non-
capital cases in Virginia as well. In 1997, Ricky Cullipher was convicted of shooting his friend
Danny Caldwell in the head and seriously injuring him.% Cullipher, who suffered from a
learning disability, had confessed to the crime.”” A subsequent newspaper investigation,
however, revealed numerous problems with the case, including the fact that “Caldwell was []
recorded on a grainy videotape laughing with a friend about how he had actually shot himself

8 Washington v. Buraker, 322 F. Supp. 2d 702, 713 (W.D. Va. 2004).
% Earl Washington, INNOCENCE PROJECT, http://www.innocenceproject.org/Content/Earl_Washington.php (last
visited May 22, 2012).
86
Id.
¥ d.
:Z Washington, 322 F. Supp. 2d at 707.
Id.
% Seeid.
8 Maria Gold, Former Death-Row Inmate Officially Declared Innocent, WasH. PosT, Jul, 7, 2007.
%2 Email from Steve D. Rosenfield, Att’y for Earl Washington, to Joseph Flood (Jan. 31, 2013) (on file with
author).
% Frank Green, Tinsley Pleads Guilty in '82 Death: Two Life Terms Imposed in the Attack for which Earl
Washington Was Exonerated, RICHMOND TIMES-DISPATCH, Apr. 12, 2007, at B1.
Id.
% d.
% Holly Roberson & Kimberly Lenz, Ricky Free: Judge Says Cullipher Deserves New Trial; Prosecutor Drops
9(;ase, DAILY PREss (Newport News, Va.), May 25, 2001, at Al.
Id.
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while playing Russian roulette.”® In 2001, Cullipher’s conviction was overturned by a federal
judge who found several errors in the case, and prosecutors subsequently dismissed the case.*
Cullipher had explained that “he told the officers what he thought they wanted to hear so they
would leave him alone.”*®

In another Virginia case, David Vasquez pleaded guilty to the rape and murder of a woman in
1984.1" Vasquez, who had an 1Q below seventy, confessed to the crime after police falsely told
him that his fingerprints were found at the scene of the crime.’®® After spending nearly four
years in prison, however, DNA testing implicated another man in the crime, and Vasquez was
pardoned by the Governor.'®

Protection from Miranda Waivers

In Miranda v. Arizona, the U.S. Supreme Court held that the Fifth Amendment’s protection from
self-incrimination requires law enforcement officers to inform a suspect of his/her right to
remain silent and right to an attorney prior to a custodial interrogation.’®* A suspect, however,
may waive his/her Miranda rights if the waiver is knowingly and intelligently made.'’®® The
Supreme Court of Virginia has held that the test for the validity of a Miranda waiver is “whether
the statement is the product of an essentially free and unconstrained choice by its maker, or
whether the maker’s will has been overborne and his capacity for self-determination critically
impaired.”'®  In making this determination, the court will “examine the totality of the
circumstances, which include the defendant’s background and experience as well as the conduct
of the police in obtaining the waiver of Miranda rights and confession.”*%’

While the court will consider evidence of mental retardation or mental illness as part of this
determination, such a defendant may still waive his/her Miranda rights and is not entitled to any
additional protections to ensure that his/her Miranda waiver is valid.'®® In the Earl Washington
case, for instance, the Supreme Court of Virginia held that Washington’s Miranda waiver was
valid despite his mental retardation because he was familiar with the criminal justice system and

98
99

Peter Dujardin, A Prosecutor Reflects, DAILY PRess (Newport News, Va.), Feb. 5, 2012, at Al.

Roberson & Lenz, supra note 96.

100 |d

%' Donald P. Baker & Dana Priest, Va. Senate Allows Compensation for Innocent Man, WasH. PosT, Feb. 14,
1990, at Fb5.

102 Id.; Jim Mason, Vasquez Was ‘Brainwashed’ into Guilty Plea, Mother Says, RICHMOND TIMES-DISPATCH, Jan.
6, 1989, at 5.

103 Baker & Priest, supra note 101.

104" Miranda v. Arizona, 384 U.S. 436, 478-79 (1966).

1% 1d. at 479.

1% Jackson v. Commonwealth, 590 S.E. 2d 520, 527 (Va. 2004) (quoting Jenkins v. Commonwealth, 423 S.E.2d
360, 366 (Va. 1992)) (internal quotation marks omitted).

7 1d. The U.S. Supreme Court has clarified that “a suspect who has received and understood the Miranda
warnings, and has not invoked his Miranda rights, waives the right to remain silent by making an uncoerced
statement to the police.” Berghuis v. Thompkins, 130 S.Ct. 2250, 2264 (2010). The suspect must affirmatively
invoke the right to silence by telling police s/he does not wish to be questioned. 1d. at 2260.

198 Washington v. Commonwealth, 323 S.E.2d 577, 585-86 (Va. 1984).
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there was no evidence that he was “subjected to physical or psychological coercion of any
kind.”log

Protection from False Confessions

In addition to the requirement that the defendant’s Miranda waiver be knowing and voluntary,
the confession itself must be voluntary to be admissible.**® The U.S. Supreme Court has held
that a court must consider the totality of the circumstances to determine whether the defendant’s
statements “were the product of his free and rational choice.”*** However, the Court held in
Colorado v. Connelly that “coercive police activity is a necessary predicate to the finding that a
confession is not ‘voluntary.””*? The Court of Appeals of Virginia, in adopting the Connelly
standard, has held that while the “mental condition of the defendant is surely relevant to [his]
susceptibility to police coercion . .., evidence of coercive police activity is a necessary predicate
to the finding that a confession is not ‘voluntary.””**®

The Supreme Court of Virginia has held, however, that a mentally retarded defendant is entitled
to have expert witnesses testify on the reliability of his/her confession.™ In Pritchett v.
Commonwealth, a capital case in which the defendant was sentenced to life imprisonment at trial,
the trial court refused to permit the testimony of two mental health experts who would have
testified that the defendant’s mental retardation made him prone to false confessions.**® On
appeal, however, the Supreme Court of Virginia held that such testimony is admissible “so long
as the expert does not opine on the truth of the statement at issue” because mental retardation is
not within the range of common experience of the average juror.'*

Mental IlIness

As with persons with mental retardation, the mentally ill also face an increased risk of falsely
confessing to a crime because they often lack confidence in their own memories and are more
susceptible to coercive interrogation tactics."'’ Curtis Moore, for instance, who suffered from
schizophrenia, ™ was convicted of the rape and murder of an elderly woman in 1975 in Emporia,
Virginia.**® Police officers, who were aware that Moore had been hospitalized for mental

109 |d
10 schneckloth v. Bustamonte, 412 U.S. 218, 225-26 (1973) (quoting Culombe v. Connecticut, 367 U.S. 568, 602
(1961)).
11 Greenwald v. Wisconsin, 390 U.S. 519, 521 (1968) (per curiam).
112 Colorado v. Connelly, 479 U.S. 157, 167 (1986).
13 Commonwealth v. Peterson, 424 S.E.2d 722, 723 (Va. Ct. App. 1992) (quoting Connelly, 479 U.S. at 164)
(internal quotations omitted).
i: Pritchett v. Commonwealth, 557 S.E.2d 205, 207—08 (Va. 2002).

Id.
18 1d. at 208.
17 Follette, supra note 82, at 48-49.
Y8 Frank Green, Arrest Made in ‘75 Slaying: DNA Leads to New Suspect in Killing of Emporia Teacher; Man Now
Dead Was Convicted, RICHMOND TIMES-DISPATCH, Aug. 12, 2008, at Al.
9 Moore v. Ballone, 488 F. Supp. 798, 800 (E.D. Va. 1980). The Supreme Court of Virginia affirmed Moore’s
conviction without opinion. Id. at 802. Moore was sentenced to life imprisonment at trial. Meet the Exonerated:
Virginia, NORTHWESTERN LAwW BLUHM LEGAL CLINIC: CTR. ON WRONGFUL CONVICTIONS,
http://www.law.northwestern.edu/wrongfulconvictions/exonerations/valndex.html (last visited Jan. 31, 2013).
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disorders, questioned him about the crime after receiving “several complaints about his
suspicious behavior.”'?° After being interrogated for several hours at the police station, Moore
made “[s]everal inconsistent but incriminating statements.”*** “The police [then] escorted
[Moore] to the victim’s home, where ... he made further statements placing himself at the
victim’s home on the night of the murder.”*?* Moore was subsequently convicted of the offense
based largely upon this confession.'??

In 1980, however, the U.S. District Court for the Eastern District of Virginia granted Moore’s
habeas petition, finding that “there was an insufficient showing of a waiver of [his] Miranda
rights” and noting that Moore was “surely mentally disoriented” during his interrogation.'?*
Moore was not retried for the offense.’® In 2008, DNA testing revealed that another man,
Thomas Pope, had committed the rape and murder.'®® Although Pope was subsequently
convicted of the offense,'?’ the delay in his apprehension gave him the opportunity to commit
additionflzlscrimes: in 1991, he was convicted of abducting and forcibly sodomizing a nine-year-
old girl.

Virginia Law Enforcement Practices

Virginia law enforcement officers receive some training relevant to recognizing and
communicating with persons who have mental retardation and mental illness.*® The extent to
which this training incorporates special steps to be taken while interrogating a person who may
have mental retardation or a mental illness, however, is less clear. The Virginia State Police
indicates that it “does not disseminate information on techniques of interview and interrogation,”
including information related to the interrogation of the mentally retarded and the mentally ill. **°
While the Danville Police Department has some policies related to “handling the mentally ill,”
none of these policies relate specifically to interrogation techniques.’* The Norfolk Police
Department has not promulgated special policies for interrogating the mentally retarded and
mentally ill, but it states that it is “common practice” for any indication of mental impairment or
disability “to be noted in statement or notes.”*** Similarly, the Arlington County Police
Department stated that it does not have guidelines regarding the interrogation of persons with

120 Moore, 488 F. Supp. at 800.

L 1d. at 800-01.

22 1d. at 801.

1% Seeid.

124 1d. at 808. The order was subsequently affirmed by the U.S. Court of Appeals for the Fourth Circuit. Moore v.
Ballone, 658 F.2d 218 (4th Cir. 1981).

125" Green, supra note 118.

126

27 Frank Green, Second Conviction in’75 Emporia Murder Leaves Many Pleased, RICHMOND TIMES-DISPATCH,
Mar. 26, 2010.

128 Green, supra note 118.

129 See supra notes 60-67 and accompanying text.

130 Va. Dep’t of State Police Survey Response, supra note 65, at 5.

BL - CiTy oF DANVILLE POLICE DEP’T, GENERAL ORDER OPR.117 (1998) (on file with author).

132 City of Norfolk Police Dep’t Survey Response, provided by Capt. Ed Ryan, to Mark Pickett, 5 (Feb. 14, 2012)
(on file with author).
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mental retardation or mental illness, but that officers are required to “advise the magistrate” if
they believe that the suspect is mentally ill.**®

Conclusion

Virginia provides some measures to ensure that the Miranda rights of a mentally retarded or
mentally ill person are sufficiently protected and that false or coerced confessions are not
obtained or admitted into evidence. In particular, Virginia law permits expert testimony on
mental health factors that might affect the validity of a confession. Virginia courts will also
consider a defendant’s mental retardation or mental illness when determining whether a Miranda
waiver or confession was voluntary. However, Virginia does not require law enforcement
officers to follow any special procedures when interrogating a suspect with mental retardation or
mental illness. Accordingly, Virginia is in partial compliance with Protocols #3 and #4.

Recommendation

As past cases demonstrate, there is a legitimate and serious risk that suspects with mental
retardation or mental illness will falsely confess to crimes in Virginia, even in the case of capital
prosecutions. Therefore, the Assessment Team recommends that Virginia adopt policies and
procedures to ensure that all law enforcement officers are trained to identify these suspects and
employ appropriate interrogation techniques that are not likely to lead to false confessions.

For instance, social scientific research has demonstrated that suspects with mental retardation
“are more susceptible to interrogation techniques such as ‘maximization’ (statements such as ‘if
you do not waive now, you will get the death penalty’) and ‘minimization’ (Statements such as ‘I
just need to go over some formalities’).”*** As such, officers should be trained to avoid these
techniques when interrogating a suspect who exhibits signs of mental retardation. Officers
should also ask suspects to explain the Miranda warning in their own words to gauge
comprehension and to ensure that the suspect’s waiver is knowingly made.™ To ensure that the
confession matches what law enforcement knows about the crime scene, officers should ask
suspects detailed questions about the crime that would not be known to the general public. Any
discrepancies should be scrupulously noted by the officer.**

Finally, fully recording police interrogations would provide courts with a better means to assess
whether a confession was false or coerced.**’

133 Arlington Cnty. Police Dep’t Survey Response, provided by Capt. Michelle Nuneville, to Mark Pickett, 5 (June
2012) (on file with author).

134 Andrew Guthrie Ferguson, The Dialogue Approach to Miranda Warnings and Waiver, 49 Am. CRIM. L. REV.
1437, 1461 (2012).

35 |d. at 1468-75 (explaining a standard for assessing Miranda comprehension).

138 In the Earl Washington case, the interrogating officer told Washington specific details about the crime scene;
Washington then repeated these details back to the officer in his own confession, creating the false appearance that
Washington knew detailed facts about the murder. Zinie Chen Sampson, Va. Jury Awards Exonerated Death-Row
Inmate $2.25 Million from Investigator’s Estate, ASSOCIATED PRESS, May 7, 2006.

37 This issue is discussed further in Chapter Two on Law Enforcement Identifications and Interrogations, Protocol
#4,
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D. Protocol #5

The jurisdiction should have in place policies that ensure that persons who may
have mental retardation are represented by attorneys who fully appreciate the
significance of their client’s mental limitations. These attorneys should have
training sufficient to assist them in recognizing mental retardation in their clients
and understanding its possible impact on their clients’ ability to assist with their
defense, on the validity of their “confessions” (where applicable) and on their
eligibility for capital punishment. These attorneys should also have sufficient funds
and resources (including access to appropriate experts, social workers and
investigators) to determine accurately and prove the mental capacities and adaptive
skills deficiencies of a defendant who counsel believes may have mental retardation.

Protocol #6

The jurisdiction should have in place policies that ensure that persons who may
have mental illness are represented by attorneys who fully appreciate the
significance of their client’s mental disabilities. These attorneys should have
training sufficient to assist them in recognizing mental disabilities in their clients
and understanding its possible impact on their clients’ ability to assist with their
defense, on the validity of their “confessions” (where applicable) and on their initial
or subsequent eligibility for capital punishment. These attorneys should also have
sufficient funds and resources (including access to appropriate experts, social
workers, and investigators) to determine accurately and prove the disabilities of a
defendant who counsel believes may have mental disabilities.

Defense Counsel Training**®

Virginia does not require capital defense counsel to receive any special training on recognizing
or assessing mental retardation or other mental health issues in their clients.™ However, the
Virginia Indigent Defense Commission (Commission), which oversees indigent defense counsel
qualification standards,**® requires all attorneys seeking recertification to provide capital
representation at trial, on direct appeal, or during state habeas corpus proceedings to receive ten
hours of capital defense training every two years.*** Capital defense counsel may obtain training
on issues related to mental retardation and mental illness as part of this requirement.

Attorneys at each of Virginia’s four Regional Capital Defender Offices (RCDS), whose attorneys
represent most capital defendants at trial and on direct appeal, may have received training on
issues related to mental retardation and mental illness irrespective of the Commission

38 For further discussion on training of defense counsel, see Chapter Six on Defense Services.

39 Va. Indigent Def. Comm’n Survey Response, provided by Jae K. Davenport, Standards of Practice Enforcement
Attorney, Va. Indigent Def. Comm’n, to Paula Shapiro, 21, (Apr. 4, 2012) (on file with author) [hereinafter VIDC
Survey Response]. The Commission reported that “[t]here is no requirement that the attorney must specifically be
trained on [mental retardation and mental illness].” Id.

140" See VA. CODE ANN. § 19.2-163.01(A) (2013).

11 Statutory Authority and Qualifications, VA. INDIGENT DEF. COMM'N,
http://www.publicdefender.state.va.us/serving.htm#CAPITALTRIALCOUNSEL (last visited Jan. 30, 2012);
Attorney Certification System (ACeS), VA. INDIGENT DEF. COMM'N,

http://www.publicdefender.state.va.us/certapp.htm (last visited Feb. 22, 2012).
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requirements. With respect to mental retardation, RCD West states that its staff attorneys are
“trained to look for deficits in adaptive functioning [through] family interviews” and to examine
“school/mental health records that may document formal IQ testing.”*** RCD Southeast reports
that it “conduct[s] in-house training on intellectual disabilities and mental health issues relevant
to [its] work.”*®* RCD North also indicates that its attorneys are trained on mental retardation
issues.*™ In April 2012, RCD Central indicated that its attorneys are not trained on issues related
to mental retardation.* In addition, staff attorneys for the Virginia Capital Representation
Resource Center (VCRRC), the non-profit organization which represents most Virginia death
row inmates in state and federal habeas proceedings, receive some training on mental retardation
and mental disorders, but generally do not receive formal training on screening death row
inmates for the presence of mental or psychological disorders.**

However, capital defense counsel training on mental retardation and other issues may be limited
by funding constraints. The Commission has acknowledged that its appropriations may be
inadequate for the effective training, professional development, and continuing education of
capital defense counsel and other members of the defense team.'’ Virginia Capital Defenders
have also stated that their offices do not receive “proper funding and resources to adequately
train its capital defenders in all aspects of litigation.”**?

Some capital defendants in Virginia have waived significant constitutional rights during their
capital proceedings. Of the thirty-five defendants sentenced to death in Virginia since 2000, four
have waived one or more constitutional rights, such as the right to counsel, right to trial, or right
to direct appeal, at some stage of their respective cases.™*

The Robert Gleason case, for example, illustrates the need for capital defense counsel in Virginia
to be trained to recognize and present potential mental illness claims. Gleason was serving a life

12 Capital Defender Office West Survey Response, provided by Steve Milani, Capital Defender, RCD West to
Paula Shapiro, 17-18 (Apr. 2, 2012) (on file with author) [hereinafter RCD West Survey Response].

13 Capital Defender Office Southeast Survey Response, provided by Doug Ramseur, Capital Defender, RCD
Southeast to Mark Pickett, 21 (Mar. 19, 2012) (on file with author) [hereinafter RCD Southeast Survey Response].
144 Capital Defender Office North Survey Response, provided by Ed Ungvarsky, Capital Defender, RCD North to
Paula Shapiro & Mark Pickett, 7 (Apr. 4, 2012) (on file with author) [hereinafter RCD North Survey Response].

5 Capital Defender Office Central Survey Response, provided by David Baugh, Capital Defender, RCD Central
to Paula Shapiro, 19 (Apr. 4, 2012) (on file with author) [hereinafter RCD Central Survey Response].

8 Interview by Mark Pickett and Paula Shapiro with Robert E. Lee, Exec. Dir., VCRRC (Apr. 11, 2012) (on file
with author) [hereinafter VCRRC Interview Apr. 2012].

Y7 \/IDC Survey Response, supra note 139, at 22 (noting that the RCDs are limited in terms of the availability of
funds, not the availability of appropriate training programs).

148 RCD Central Survey Response, supra note 145, at 19; RCD Southeast Survey Response, supra note 143, at 23
(“This office could benefit from increased amounts of funding for training.”); RCD North Survey Response, supra
note 144, at 16 (“not enough money to send staff to national trainings”). However, the Capital Defender West
considers the funding adequate for the effective training of all members of his defense team. RCD West Survey
Response, supra note 142, at 19.

9 "In addition to the Gleason case discussed after this footnote, David Overton waived his right to trial, requested a
death sentence from the trial judge, and later waived direct appeal. Overton v. Commonwealth, 539 S.E.2d 421(Va.
2000). Thomas Akers waived his right to trial, pleaded guilty, waived his right to present mitigating evidence,
waived direct appeal, and waived state habeas proceedings. Akers v. Commonwealth, 535 S.E.2d 674, 67677 (Va.
2000); Akers ex rel. Lee v. Angelone, 147 F. Supp. 2d 447 (W.D.Va. 2001). John Allen Muhammad waived his
right to counsel during a portion of his capital trial. Muhammad v. Kelly, 575 F.3d 359, 370—71 (4th Cir. 2009).
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sentence for murder when he killed two fellow inmates by strangulation in separate incidents in
2009 and 2010."° During trial court proceedings for the 2009 murder, Gleason admitted to
committing the crime and told the court that he wanted to receive the death penalty.™ He
further explained that he “already had a few [other] inmates lined up, just in case [he] didn’t get
the death penalty, that [he] was gonna take out.”***> Because his defense counsel were attempting
to negotiate a plea agreement for a life sentence, Gleason dismissed them.'*® Despite Gleason’s
clearly-stated desire to receive a death sentence, and although the issue of his competence to
stand trial had been raised, his attorneys did not object to the dismissal or take issue with
Gleason’s competence to represent himself."* Gleason subsequently pleaded guilty and was
sentenced to death.™ He also waived his right to direct appeal and was executed in 2013.%°

Access to Investigators and Experts®®’

Trial

While Virginia law does not require the appointment of a mitigation specialist or of investigators
to a capital defense team, capital defendants represented at trial or on direct appeal by one of the
four RCDs have access to the representing office’s staff investigators and mitigation
specialists.’®® The Commission states that RCD staff mitigation specialists are required to have a
bachelor’s degree in social work, psychology or a related degree in mental health or substance
abuse.™® In addition, each RCD states that it seeks to hire staff investigators and mitigation
specialists with a background in psychology or related mental health issues. According to RCD
North, one member of the defense team is “almost always, but not necessarily” trained to screen
for the presence of mental or psychological disorders or impairments.*®® RCD West and Central
report that their staff mitigation specialists typically handle the task of screening for the presence

ii Gleason v. Commonwealth, 726 S.E.2d 351, 352 (Va. 2012).

Id.
52 Id. In a later telephone interview, Gleason explained that he did not seek the death penalty because of a desire
to die. Michael Owens, Gleason: ‘People Think I'm Doing This Because I Want To Die’, BRISTOL HERALD
COURIER (Va.), May 7, 2012. Rather, he said that a death sentence is “the only way he can keep a promise made to
‘someone close’ not to hurt any prison guards.” Id. Gleason did not, however, identify this person. Id.
153 Owens, supra note 152.
4 Trial Transcript of Pretrial Motions Hearing, Commonwealth v. Gleason, No. F09-279 (Wise Cnty., Va Cir. Ct.
May 28, 2010) (on file with author). The U.S. Supreme Court has held that a defendant who has been found
competent to stand trial may nonetheless be incompetent to represent him/herself at trial. Indiana v. Edwards, 554
U.S. 164, 178 (2008).
%5 Gleason, 726 S.E.2d at 353.
156 Id.; Justin Jouvenal, Va. Executes Convicted Killer Who Sought Death Penalty, WAsH. PosT, Jan. 16, 2013,
available at http://www.washingtonpost.com/local/va-executes-convicted-Kkiller-who-sought-death-
penalty/2013/01/16/89802e00-6015-11e2-9940-6fc488f3fecd_story.html.
7 For further discussion on access to investigators and experts for defense counsel, see Chapter Six on Defense
Services.
158 VIDC Survey Response, supra note 139, at 9.
9 Sentencing Advocates/Mitigation Specialists and Investigators, Sample Position Job Descriptions, as provided
by the VIDC (Apr. 3, 2012) (on file with author).
10 RCD North Survey Response, supra note 144, at 17.
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of mental disorders.’® Capital defendants represented solely by private court-appointed counsel
or privately-retained counsel whose clients are financially unable to afford the cost of
investigators and mitigation specialists must petition the trial court for funding.®®

With respect to experts on mental retardation, Virginia statutory law provides that upon a finding
by the trial court that the defendant is financially unable to pay for expert assistance, “the court
shall appoint one or more qualified mental health experts to assess whether or not the defendant
is mentally retarded and to assist the defense in the preparation and presentation of information
concerning the defendant’s mental retardation.”'®* The defendant is not entitled to choose
his/her own expert under this statute.*®* The expert selected by the court must be

(2) A psychiatrist, a clinical psychologist or an individual with a doctorate degree in
clinical psychology;

(2) Skilled in the administration, scoring and interpretation of intelligence tests and
measures of adaptive behavior; and

) Qualified by experience and by specialized training, approved by the
Commissioner of Behavioral Health and Developmental Services, to perform
forensic evaluations.*®

The RCDs state that they regularly request and receive the appointment of mental health experts
pursuant to this statute.*®

Virginia law governing the provision of experts on mental illness in capital cases is similar to the
law governing the provision of mental retardation experts.’®” Upon a motion by the defendant
and a finding by the trial court that the defendant is unable to afford expert assistance,

the court shall appoint one or more qualified mental health experts to evaluate the
defendant and to assist the defense in the preparation and presentation of
information concerning the defendant’s history, character, or mental condition,
including (i) whether the defendant acted under extreme mental or emotional
disturbance at the time of the offense; (ii) whether the capacity of the defendant to
appreciate the criminality of his conduct or to conform his conduct to the
requirements of the law was significantly impaired at the time of the offense; and
(iii) whether there are any other factors in mitigation relating to the history or
character of the defendant or the defendant’s mental condition at the time of the
offense.®®

161 RCD West Survey Response, supra note 142, at 18 (“Mitigation specialists handle this task in most cases.”);
RCD Central Survey Response, supra note 145, at 20 (noting that the in-house mitigation specialist is trained to
screen for the presence of mental or psychological disorders or impairments).

162 V/IDC Survey Response, supra note 139, at 2, 9.

izj VA. CODE ANN. § 19.2-264.3:1(A) (2013).

165 :g

166 RCD West Survey Response, supra note 142, at 9; RCD Central Survey Response, supra note 145, at 11; RCD
Southeast Survey Response, supra note 143, at 12; RCD North Survey Response, supra note 144, at 9.

167 See supra notes 163166 and accompanying text.

168 \/a. CODE ANN. § 19.2-264.3:1(A) (2013).
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The expert, who is selected by the court, must be “(i) a psychiatrist, a clinical psychologist, or an
individual with a doctorate degree in clinical psychology who has successfully completed
forensic evaluation training as approved by the Commissioner of Behavioral Health and
Developmental Services and (ii) qualified by specialized training and experience to perform
forensic evaluations.”*® As with mental retardation experts, the RCDs state that they regularly
request the court to appoint mental health experts pursuant to this statute.'” However, there is
no provision for the appointment of experts on direct appeal.

State Habeas Proceedings

Since the Supreme Court of Virginia was granted exclusive jurisdiction over state habeas
proceedings in death penalty cases in 1995, it has not authorized appointment of any mitigation
specialist, investigator, or expert to assist in the case of a death row inmate petitioning for state
habeas relief, including inmates with claims of mental retardation or mental illness.** VCRRC
must instead cover the costs associated with the hiring of mitigation specialists and investigators.
State funds appropriated to the agency cannot be used for this purpose.'’> As a result, the
organization currently employs only one staff mitigation specialist who serves as the mitigation
specialist and investigator for all its pending cases, which includes the vast majority of Virginia
capital cases currently in state habeas, federal habeas, and clemency proceedings.*”® VCRRC
does not have any other investigators or experts on staff.'’* When expert services are necessary,
VCRRC ci];;[_)en requests the expert, such as a mental health specialist, to perform his/her services
pro bono.

Conclusion

Many Virginia capital defense attorneys receive training relevant to recognizing and assessing
mental retardation. However, this training is not required, and it appears that at least some
attorneys have not received training in this area. Moreover, while trial-level defense counsel
have access to investigators, mitigation specialists, and experts qualified to assess mental
retardation, such assistance is not provided by the Commonwealth in state habeas proceedings.
Thus, Virginia is in partial compliance with Protocols #5 and #6.

Recommendation

Given the likelihood of waiver in defendants with mental illness and mental retardation, as well
as the prevalence of such waivers in Virginia capital cases, it is especially important for counsel
to be fully trained to recognize and litigate competency issues. Thus, to ensure that mental
retardation and mental illness are recognized and effectively litigated at all stages of a capital

169

0 RCD West Survey Response, supra note 142, at 9; RCD Central Survey Response, supra note 145, at 11; RCD
Southeast Survey Response, supra note 143, at 12; RCD North Survey Response, supra note 144, at 9.
Y Interview with Robert E. Lee, supra note 146.
172
Id.
13 |d.; VCRRC Survey Response, provided by Robert E. Lee to Paula Shapiro and Mark J. Pickett, 7 (Apr. 5,
2012) (on file with author); Email from Robert E. Lee to Sarah Turberville (Mar. 13, 2013) (on file with author).
174
Id.
175 |d
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case, the Assessment Team recommends that Virginia amend its capital defense counsel
qualification standards, applicable to all counsel seeking appointment to a death penalty case, to
guarantee at least one member of the defense team is trained to screen capital clients for mental
retardation and mental illnesses. In particular, capital defense counsel should be trained to
recognize and litigate specific incompetency claims, including competence to stand trial,
represent oneself, waive mitigation, waive direct appeal, and waive state habeas proceedings.

In addition, Virginia should provide for the appointment of investigators, mitigation specialists,
and mental health experts in state habeas proceedings.

E. Protocol #7

The jurisdiction should have in place mechanisms to ensure that, during court
proceedings, the rights of mentally retarded persons are protected against
“waivers” that are the product of their mental disability.

Protocol #8

The jurisdiction should have in place mechanisms to ensure that, during court
proceedings, the rights of persons with mental disorders or disabilities are protected
against “waivers” that are the product of a mental disorder or disability. In
particular, the jurisdiction should allow a “next friend” acting on a death row
inmate’s behalf to initiate or pursue available remedies to set aside the conviction or
death sentence, where the inmate wishes to forego or terminate post-conviction
proceedings but has a mental disorder or disability that significantly impairs his or
her capacity to make a rational decision.

The U.S. Supreme Court has noted that capital defendants with mental retardation “face a special
risk of wrongful execution” because they are less able “to make a persuasive showing of
mitigation in the face of prosecutorial evidence” and “less able to give meaningful assistance to
their counsel” at trial.”® When a defendant with mental retardation waives his/her rights, such as
the right to counsel or the right to present mitigating evidence, these risks are magnified, because
his/her poor decision-making and communication skills are no longer buffered by the aid of
attorneys. Accordingly, defendants with mental retardation should be protected against waivers
that are the result of their disability.

Similarly, there is a risk that the mentally ill will waive their rights due to their mental illness. *'’
A study conducted in 2005 found that, of the 106 death row inmates in the United States who
had waived their appeals and volunteered for the death penalty, at least 77% suffered from a
mental illness.*”® Thus, it is important for the mentally ill to be protected from waivers that are
caused by their disability rather than by a rational choice.

176 Atkins v. Virginia, 536 U.S. 304, 32021 (2002).
7 See supra note 176 and accompanying text.
18 Blume, supra note 7, at 962.
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Right to Counsel

In Faretta v. California, the U.S. Supreme Court held that a criminal defendant has the
constitutional right to waive his/her right to counsel and proceed pro se, provided the defendant’s
waiver is “knowingly and intelligently” made.'”® The Court held in Indiana v. Edwards,
however, that a trial court may deny a defendant’s request for self-representation and insist upon
appointment of counsel for defendants who “suffer from severe mental illness to the point where
they are not competent to conduct trial proceedings by themselves.”**

The Supreme Court of Virginia has held that, for a defendant’s waiver of his/her right to counsel
to be valid, it must be “timely, clear, and unequivocal, and . . . must be voluntarily, knowingly,
and intelligently made.”*®" The validity of the waiver must be demonstrated by “clear, precise
and unequivocal evidence.”*® Trial courts will typically conduct colloquies with defendants to
determine whether they understand the nature and potential hazards of their decisions to
represent themselves.’® Virginia does not, however, require the trial court “to put the defendant
through any particular ritual” to determine whether the waiver of counsel is valid.’® For
instance, in the previously discussed Robert Gleason case, the defendant was permitted to
dismiss 12!3 attorneys and proceed pro se without the trial court conducting an evidentiary
hearing.

For the waiver to be considered voluntary, knowing, and intelligent, the trial court must ensure
that the defendant is aware “of the dangers and disadvantages of self-representation, so that the
record will establish that he knows what he is doing.”*®® The court also must consider “the
particular circumstances of [the] case, including the defendant’s background, experience, and
conduct.”*®”  However, it is not clear the extent to which a Virginia court will consider a
defendant’s mental retardation or mental illness when determining whether the decision to waive
counsel is voluntary, knowing, and intelligent.

Right to Trial

Virginia case law permits a defendant to waive his/her right to a trial and plead guilty if the trial
court determines that the plea was “made freely and voluntarily following full consultation with
counsel.”*® |f a capital defendant pleads guilty and the prosecution intends to seek the death

% Faretta v. California, 422 U.S. 806, 835 (1975) (internal quotations omitted).

180 Indiana v. Edwards, 554 U.S. 164, 178 (2008).

81 Thomas v. Commonwealth, 539 S.E.2d 79, 82 (Va. 2000) (citing United States v. Frazier-El, 204 F.3d 553, 558
(4th Cir. 2000)). A defendant’s motion to represent him/herself is “timely” if it is made before “meaningful trial
proceedings have commenced.” Id.

182 Church v. Commonwealth, 335 S.E.2d 823, 827 (Va. 1985) (quoting White v. Commonwealth, 560, 203 S.E.2d
443, 444 (Va. 1974)).

183 See Thomas, 539 S.E.2d at 83.

'8 Church, 335 S.E.2d at 828.

185 See supra notes 150156 and accompanying text.

18 Edwards v. Commonwealth, 644 S.E.2d 396, 402 (Va. Ct. App. 2007) (quoting lowa v. Tovar, 541 U.S. 77, 89
(2004)).

87" Church, 335 S.E.2d at 828.

88 Royal v. Commonwealth, 458 S.E.2d 575, 576 (Va. 1995). This standard was first adopted by the U.S.
Supreme Court in Boykin v. Alabama, 395 U.S. 238 (1969).
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penalty, the defendant “must [also] waive his right to have a jury determine his sentence.”*®®

The trial court will instead conduct the sentencing hearing and determine whether to sentence the
defendant to death or life in prison.**

The trial court will typically conduct a plea colloquy with the defendant before making this
determination, although it does not appear that Virginia law requires the court to follow any
particular format.®* The Court of Appeals of Virginia has stated that it is “standard” for the trial
court to ask the defendant whether s/he “understood the charges, entered the pleas voluntarily,

. discussed [the plea] with his[/her] lawyer . . . [and] comprehended the maximum
sentences.”'® The Virginia Supreme Court Rules also provide a form with “suggested
questions” for the trial court to ask the defendant. 193

The extent to which the trial court must consider evidence of mental retardation or mental illness
in determining whether a guilty plea is freely and voluntarily made is unclear. In Lewis v.
Commonwealth, a capital case, the trial court “considered a competency assessment” made by a
psychiatrist before determining that the defendant, Teresa Lewis, was competent to plead
guilty.’®  While Lewis’s IQ of seventy-two placed her in the “borderline range of mental
retardation,” the psychiatrist “opined that [she] had the capacity to enter pleas of guilty to
charges of capital murder and had the ability to understand and appreciate the possible penalties
that might result from her pleas.”*®® However, a trial court is not required to order such an
assessment before determining whether a defendant who may have mental retardation is
competent to plead guilty.

Right to Direct Appeal

Virginia law permits a defendant to waive his/her right to direct appeal.'*® As with other waivers
previously discussed, the trial court in which the defendant was convicted must determine
whether the waiver was “knowingly, voluntarily, and intelligently” made.'®” In some cases in
which the defendant was sentenced to death, the Supreme Court of Virginia has ordered the trial
court to conduct an evidentiary hearing to determine if the defendant’s waiver is valid, although
there is no rule or law requiring that such a hearing be held.*®

189 Gray v. Warden, 707 S.E.2d 275, 284 (Va. 2011).
190 gee id.
191 See, e.g., Lewis v. Commonwealth, 593 S.E.2d 220, 221 (Va. 2004); Coleman v. Commonwealth, 657 S.E.2d
164, 166 (Va. Ct. App. 2008).
92 Hughes v. Commonwealth, No. 1003-07-1, 2008 WL 2019498, at *4 (Va. Ct. App. May 13, 2008).
1% VA. Sup. CT.R. 3A, Form 6.
19 | ewis, 593 S.E.2d at 221.
195 |d.
123 Hudson v. Commonwealth, 590 S.E.2d 362, 364 (Va. 2004).
Id.
1% E.g., Zirkle v. Commonwealth, 553 S.E.2d 520, 522 (Va. 2001); Akers v. Commonwealth, 535 S.E.2d 674, 677
(Va. 2000).
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If the defendant is sentenced to death, however, the Supreme Court of Virginia is required by
statute to conduct an automatic review of the death sentence—a right which cannot be waived by
the defendant.*®

Right to State Habeas Proceedings and Next Friend Petitions

Virginia’s state habeas procedure is structured in a manner that prevents any Virginia court from
having the jurisdiction over a claim that a death row inmate is incompetent to waive the right to
state habeas proceedings.”® While the Supreme Court of Virginia has exclusive jurisdiction over
all capital habeas petitions,”®* this jurisdiction does not begin until after the inmate’s substantive
habeas petition is filed.? Until that filing is made, no court has jurisdiction over the case. Thus,
there is no court available for an inmate’s counsel to litigate a claim that the inmate is not
competent to waive post-conviction proceedings.’®

In other states and in federal court, “next friend” petitions provide a means to protect a mentally
ill or disabled inmate from waiving his/her post-conviction rights. Under federal law, for
instance, a third party may have standing as a next friend to file a post-conviction petition for
federal habeas corpus relief if the purported next friend can demonstrate that (1) the inmate is
incompetent and unable to make a rational decision as to whether to seek post-conviction relief;
and (2) s/he is “truly dedicated to the best interests of the person on whose behalf [s/]he seeks to
litigate.”®® It is in the federal court’s discretion as to whether a next friend may be appointed to
pursue post-conviction relief on behalf of the incompetent death row inmate.?*

Virginia, however, has no procedure by which a next friend can be permitted to pursue post-
conviction remedies on a death row inmate’s behalf if the inmate has a mental disorder or
disability that impairs his/her capacity to make a rational decision.

Thomas Akers, for instance, was sentenced to death for a robbery and murder in 1999 after
waiving several of his rights.?® Akers waived his right to trial, pleaded guilty, and instructed his
attorneys not to present any evidence during his sentencing hearing.?’” He also told the trial
court that he had “no sympathy or remorse” for what he did, and that he wished to receive a

death sentence.?®® He later waived his right to direct appeal.””® When Akers attempted to waive

199 VA. CoDpE ANN. § 17.1-313(A) (2013). For further discussion of Virginia’s automatic review procedure, see
Chapter Seven on the Direct Appeal and Proportionality Review.

20 For further discussion of state habeas in Virginia, See Chapter Eight on State Habeas Corpus Proceedings.

201 \/a. CoDE § 8.01-654(C)(1) (2013).

202 gee Order Denying Motion for Pre-Petition Jurisdiction, In re Gleason (Va. Oct. 17, 2012) (on file with author).
2% For this reason, death row inmates are also unable to litigate other pre-petition claims, such as requests for
discovery. See id.

204 gee Whitmore v. Arkansas, 495 U.S. 149, 163-64 (1990); see also Harper v. Parker, 177 F.3d 567, 569 (6th Cir.
1999).

205 Whitmore, 495 U.S. at 166 (“We therefore hold that [a would-be next friend], having failed to establish that [an
inmate] is unable to proceed on his own behalf, does not have standing to proceed as “next friend” of [the inmate]”);
see also Rees v. Peyton, 384 U.S. 312, 314 (1966).

26 Akers v. Commonwealth, 535 S.E.2d 674, 67576 (Va. 2000).

27 1d. at 676.

208 |d

%9 1d. at 677.

o
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state habeas review, his court-appointed counsel filed a state habeas brief on his behalf, and
“requested an evidentiary hearing to determine Akers’ competence to waive further litigation.”%*
The Supreme Court of Virginia, however, dismissed the petition without holding a hearing.?!
Akers was executed in 2001.%2

It is not clear whether Akers should have been found incompetent to waive his right to habeas
review. While he had previously been found competent to waive other rights following a
psychiatric evaluation,”® there was also significant evidence that he suffered from mental
disorders and disabilities.”** Furthermore, his 1Q of fifty-nine was well-within the mentally
retarded range.?*® While Akers refused to meet with mental health experts hired by the defense,
their review of his medical records indicated that Akers may have been psychotic and that there
was a “high probability [his] ability to make a rational choice [was] impaired.”?*® Given this
evidence, Akers’ competence to waive state habeas proceedings would have been better assessed
following an evidentiary hearing.

Conclusion

Virginia has instituted some measures to protect defendants with mental retardation or mental
illness from waivers that are the product of their mental disability. Typically, the trial court must
determine whether a waiver of the right to counsel or the right to trial was voluntarily,
knowingly, and intelligently made, which will include consideration of the defendant’s
intellectual deficiencies and mental condition. However, the court is not required to conduct an
evidentiary hearing before making this determination.

With respect to a death row inmate who wishes to forego state habeas proceedings but has a
mental disorder or disability that significantly impairs his/her capacity to make a rational
decision, Virginia does not permit a next friend to act on a death row inmate’s behalf to initiate
or pursue available remedies to set aside the conviction or death sentence. Nor has Virginia
enacted any other procedures that would allow a death row inmate’s counsel to raise a claim that
the inmate is incompetent to waive state habeas proceedings. Thus, the Commonwealth is in
partial compliance with Protocols #7 and #8.

Recommendation

Because a capital defendant may be considered competent to waive his/her right to counsel or
right to present evidence, it is possible that no evidence of the defendant’s mental retardation or

210 Akers ex rel. Lee v. Angelone, 147 F. Supp. 2d 447, 448 (W.D. Va. 2001).
11

Id.
212 Kimberly O’Brien, Killer’s Spiritual Adviser Would Give Counsel Again: ‘1 Care For People. | Couldn’t Say
No’, RoANOKE TIMES (Va.), Mar. 3, 2001, at Al.
23 Akers v. Commonwealth, 535 S.E.2d 674, 675-76 (Va. 2000).
24 Matt Chittum, Killer Fights for Chance to Die, Meanwhile, 2 Lawyers Fight Equally Hard to Stop His
Execution, ROANOKE TIMES (Va.), Feb. 26, 2001, at Al.
215

Id.

2% Frank Green, Murderer Fights Push For Stay His Competence Is In Question, Attorneys Say, RICHMOND
TimMES-DISPATCH, Feb. 19, 2001, at B1.
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mental illness, however abundant, would be presented to the trial court in the first instance or in
subsequent state habeas proceedings.

Accordingly, there should be a greater opportunity to develop a factual record when a capital
defendant or death row inmate attempts to waive his/her constitutional rights. The Virginia
Assessment Team recommends that when a capital defendant or death row inmate attempts to
waive any constitutional right—including the right to counsel, right to trial, right to present
mitigating evidence, right to direct appeal, and right to habeas review—the court should hold an
evidentiary hearing on the matter, provided there is plausible doubt of the defendant’s or
inmate’s competence. With respect to state habeas proceedings, Virginia should grant trial
courts original jurisdiction over capital habeas claims.?’ The trial court should have jurisdiction
over the case before the petition is filed to ensure that there is a proper venue to consider a claim
that the inmate is incompetent to waive state habeas proceedings.

In addition, Virginia should enact a procedure that allows a next friend to file a state habeas
petition on behalf of a death row inmate who has waived the right to habeas proceedings. This
procedure would ensure that there is a mechanism for a Virginia court to review potential errors
in the case of a death row inmate who may have waived his/her rights due to a mental disorder.

The federal next friend system could serve as a model for this procedure. To prevent frivolous
next friend petitions, an attorney would be required to demonstrate (1) that the inmate’s decision
to forego habeas proceedings is the result of a mental disorder or disability that significantly
impairs his/her capacity to make a rational decision; and (2) that s/he is truly dedicated to the
inmate’s best interests. If the court makes these findings, the attorney would then be empowered
to file a substantive habeas petition on the inmate’s behalf. VCRRC would be empowered to act
as a next friend in these cases.

27 This recommendation is discussed further under Chapter Eight on State Habeas Corpus Proceedings, Protocol
#1.
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I11. ANALYSIS: MENTAL RETARDATION

A. Protocol #1

Jurisdictions should bar the execution of individuals who have mental retardation,
as that term is defined by the American Association on Intellectual and
Developmental Disabilities (AAIDD).?® Whether the definition is satisfied in a
particular case should be based upon a clinical judgment, not solely upon a
legislatively prescribed 1Q measure, and judges and counsel should be trained to
apply the law fully and fairly. No 1Q maximum lower than seventy-five should be
imposed in this regard. Testing used in arriving at this judgment need not have
been performed prior to the crime.

In 2002, the U.S. Supreme held in Atkins v. Virginia that the application of the death penalty to
persons with mental retardation violates the Eighth Amendment’s ban on cruel and unusual
punishment, but left to the individual states the manner by which to determine if an individual is
mentally retarded.”® In response to the Atkins decision, the Virginia General Assembly enacted
a statute prohibiting the death penalty for any defendant “determined to be mentally retarded” at
trial.”® The General Assembly also banned the execution of death row inmates with mental
retardation, but only under certain circumstances.?*

Definition of Mental Retardation

Both the American Association on Intellectual and Developmental Disabilities (AAIDD) and
Virginia definitions of mental retardation are divided into three components: age of onset,
intellectual functioning, and adaptive behavior. The AAIDD defines mental retardation, now
referred to as “intellectual disability,” as “a disability characterized by significant limitations
both in intellectual functioning (reasoning, learning, problem solving) and in adaptive behavior,
which gé)zvers a range of everyday social and practical skills[, and that] originates before the age
of 18.”

For the purposes of determining eligibility for the death penalty, Virginia statutory law defines
mental retardation as

a disability, originating before the age of 18 years, characterized concurrently by
(i) significantly subaverage intellectual functioning as demonstrated by
performance on a standardized measure of intellectual functioning administered in
conformity with accepted professional practice, that is at least two standard

28 The American Association on Mental Retardation (AAMR) changed its name to the American Association on
Intellectual and Developmental Disabilities (AAIDD) in 2007. About Us, supra note 3. The AAIDD, which has a
membership of over 5,000 people “in the United States and in 55 countries worldwide,” is “the oldest and largest
interdisciplinary organization of professionals and citizens concerned about intellectual and developmental
disabilities.” Id.

219 gee Atkins v. Virginia, 536 U.S. 304 (2002).

220 \/A. CoDE ANN. § 18.2-10(a) (2013).

221 See VA. CODE ANN. § 8.01-654.2 (2013).

222 FAQ on Intellectual Disability, supra note 1.
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deviations below the mean and (ii) significant limitations in adaptive behavior as
expressed in conceptual, social and practical adaptive skills.?*

Intellectual Functioning Component

The AAIDD definition of mental retardation does not require a particular intelligence quotient
(1Q) test score to demonstrate a significant limitation in intellectual functioning. While the
AAIDD notes that “limitations in intellectual functioning are generally thought to be present if
an individual has an 1Q test score of approximately 70 or below[,] 1Q scores must always be
considered in light of the standard error of measurement, appropriateness, and consistency with
administration guidelines.”?** Specifically, “[s]ince the standard error of measurement for most
IQ tests is approximately 5, the ceiling may go up to 75.”°> Moreover, evaluation of persons
with mental retardation is too complex an issue to rely on a single 1Q score.?*

Other factors may also decrease the reliability of an individual 1Q test score. The Flynn Effect is
a phenomenon recognized by the AAIDD whereby average scores on an IQ test artificially
increase over time.??’ For example, while the average score on an IQ test known as the WAIS-
11l was 100 when the test was developed in 1995, the average score increased to 103 in 2005.%%
Thus, a person who scored a seventy-three on this test in 2005 might have an actual 1Q of
seventy.””® According to the AAIDD, “best practices require recognition of a potential Flynn
Effect when older editions of an intelligence test . . . are used in the assessment or interpretation
of an IQ score.”?® Another phenomenon, the practice effect, causes an “artificial increase in IQ
scores when the same [test] is re[-]Jadministered within a short time interval.”** The AAIDD
states that it is “established clinical practice” to “avoid administering the same intelligence test
within the same year to the same individual because it will often lead to an overestimate of the

223 \/A. CODE ANN. § 19.2-264.3:1.1(A) (2013).
224 Frequently Asked Questions on Intellectual Disability and the AAIDD Definition, AM. ASS’N ON INTELLECTUAL
;%SDEVELOPMENTAL DisABILITIES, http://www.aaidd.org/content_185.cfm (last visited June 27, 2012).

Id.
226 See James W. Ellis, Mental Retardation and the Death Penalty: A Guide to State Legislative Issues, 27 MENTAL
& PHysICAL DisABILITY L. Rep. 11, 20 n.22 (2003) (noting that “relevant professional organizations have long
recognized the importance of clinical judgment in assessing general intellectual functioning, and the
inappropriateness and imprecision of arbitrarily assigning a single 1Q score as the boundary of mental retardation”);
AM. AsS’N ON MENTAL RETARDATION, MENTAL RETARDATION: DEFINITION, CLASSIFICATION, & SYSTEMS OF
SupPPORTS 5 (9th ed. 1992) (“Mental retardation is characterized by significantly subaverage intellectual capabilities
or ‘low intelligence.” If the IQ score is valid, this will generally result in a score of approximately 70 to 75 or
below. This upper boundary of 1Qs for use in classification of mental retardation is flexible to reflect the statistical
variance inherent in all intelligence tests and the need for clinical judgment by a qualified psychological
examiner.”); AM. ASS’N ON MENTAL DEFICIENCY, CLASSIFICATION IN MENTAL RETARDATION 11 (Herbert J.
Grossman ed., 8th ed. 1983) (“This upper limit is intended as a guideline; it could be extended upward through 1Q
75 or more, depending on the reliability of the intelligence test used. This particularly applies in schools and similar
settings if behavior is impaired and clinically determined to be due to deficits in reasoning and judgment.”); DSM,
supra note 3 (“[I]t is possible to diagnose Mental Retardation in individuals with 1Qs between 70 and 75 who exhibit
significant deficits in adaptive behavior.”).
2 AM. ASS’N ON INTELLECTUAL & DEVELOPMENTAL DISABILITIES, INTELLECTUAL DISABILITY: DEFINITION,
%.ASSlFlCATlON, & SYSTEMS OF SUPPORTS 37 (11th ed. 2010) [hereinafter INTELLECTUAL DISABILITY].
-8
230 |d
#Ld. at 38.
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examinee’s true intelligence.”** Finally, the AAIDD states that, for an 1Q test to be considered
a valid measure of intellectual functioning, it must be “an individually administered,
standardized instrument,” as opposed to “[s]hort forms of screening tests” or group-administered
1Q exams.?

In contrast with the AAIDD definition, Virginia imposes a bright-line 1Q score requirement of
seventy or lower for a defendant to prove that s/he is mentally retarded. While the Virginia
mental retardation statute does not expressly call for a particular 1Q to prove significantly
subaverage intellectual functioning, it does require a score “on a standardized measure of
intellectual functioning” that is “at least two standard deviations below the mean.”*** The
Supreme Court of Virginia has interpreted this to mean that “the maximum score for a
classification of mental retardation is an 1.Q. score of 70.”?> The Court has not permitted
consideration of measurement errors, the Flynn Effect, or other phenomena that affect the
reliability of an individual score.

In Winston v. Warden, for instance, death row inmate Leon Winston argued that his trial counsel
was ineffective for “fail[ing] to present evidence of [his] mental retardation, including [his]
school record diagnosing his mental defects and evidence of the ‘Flynn Effect.””?*® As a child,
Winston had scored a seventy-seven, seventy-six, and seventy-three “on three administrations of
the Wechsler Intelligence Scale for Children—Revised,” an IQ test.”’ He had also been
described as “‘mildly mentally retarded’ for the purposes of special education eligibility.”®
Winston argued that his three 1Q tests had overestimated his intelligence due to the Flynn
Effect.”®® The Supreme Court of Virginia, however, did not consider the Flynn Effect in its
analysis, and held Winston could not have been prejudiced by his trial counsel’s performance
because he could not produce an 1Q score of seventy or lower.?*

232 |d
23 1d. at 41.
234 See VA, CODE ANN. § 19.2-264.3:1.1(A) (2013).
25 Winston v. Warden, No. 052501, 2007 WL 678266, at *15 (Va. Mar. 7, 2007) (citing Johnson v.
Commonwealth, 591 S.E.2d 47, 59 (2004), vacated on other grounds, 544 U.S. 901 (2005)).
26 |d. While Winston’s attorneys presented some evidence of his intellectual disability at trial, it appears that it
was presented as mitigating evidence, and not as a claim that he had mental retardation and was thus ineligible for
the death penalty. Winston v. Kelly, 624 F. Supp. 2d 478, 511-12 (W.D. Va. 2008) (noting that Winston did not
‘Z‘Sdid not raise this [mental retardation] claim at trial or on appeal™).

Id.
%8 |d. at 513.
29 1d. at 514.
20 Winston v. Warden, No. 052501, 2007 WL 678266, at *15 (Va. Mar. 7, 2007). In subsequent federal habeas
proceedings, defense counsel discovered that Winston had scored a 66 on a fourth childhood 1Q test. Winston v.
Kelly, 784 F. Supp. 2d 623, 625-26 (W.D. Va. 2011). Based on this new evidence, the U.S. District Court granted
Winston a new hearing on the issue of mental retardation. Id. at 635. The U.S. Court of Appeals for the Fourth
Circuit affirmed this decision in 2012. Winston v. Pearson, 683 F.3d 489, 507 (4th Cir. 2012). In 2013, the U.S.
Supreme Court denied the Commonwealth’s petition for a writ of certiorari, effectively affirming the Fourth
Circuit’s decision. Pearson v. Winston, No. 12-492, 2013 WL 656182, at *1 (U.S. Feb. 25, 2013). The Lynchburg
Commonwealth’s Attorney subsequently decided he would not seek the death penalty at the re-sentencing hearing.
See Dave Thompson, Prosecutors Won't Seek Resentencing in 2002 Lynchburg Homicides, NEws & ADVANCE
(Mar. 1, 2013), available at http://www.newsadvance.com/news/local/article_02342df2-81c6-11e2-bh2c3-
001a4hbcf6878.html.

w
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The Virginia mental retardation statute also describes the manner by which the intellectual
functioning testing must be conducted. It provides that “[a]ssessment of intellectual functioning
shall include administration of at least one standardized measure generally accepted by the field
of psychological testing and appropriate for administration to the particular defendant being
assessed, taking into account cultural, linguistic, sensory, motor, behavioral and other individual
factors.”®*! The testing must “be carried out in conformity with accepted professional practice,
and whenever indicated, . . . include information from multiple sources.”?*? Finally, the statute
directs the Commissioner of the Virginia Department of Behavioral Health and Developmental
Services (DBHDS) to “maintain an exclusive list of standardized measures of intellectual
functioning generally accepted by the field of psychological testing.”%*

Commendably, this portion of the statute seeks to ensure that only scientifically valid 1Q tests are
admissible in determining whether a defendant is mentally retarded. The “exclusive list” of
standardized 1Q tests maintained by the DBHDS Commissioner was developed by a panel of
mental health professionals, along with the participation of the Virginia Office of the Attorney
General and capital defense counsel.?** Until 2007, the list included some of the less reliable
short-form, group-administered 1Q tests.?*> However, the list has since been updated, and now
only includes types of “individually administered comprehensive tests of intelligence”
recommended by the AAIDD.*®

Adaptive-Behavior Component

In addition to intellectual limitations, the AAIDD definition of mental retardation requires
“significant limitations in . . . adaptive behavior, which covers a range of everyday social and
practical skills.”?*’ Whereas the intellectual-functioning component of mental retardation relates
to a person’s academic skills, the adaptive-behavior component reflects one’s capacity to
perform everyday tasks and to conform to social norms.**® Because adaptive behavior is a
separate component of mental retardation, a person with an 1Q below seventy might not be
considered mentally retarded if s/he does not also exhibit deficiencies in adaptive skills. The
current AAIDD definition divides adaptive behavior skills into three categories:

Z‘; VA. CODE ANN. § 19.2-264.3:1.1(B)(1) (2013).
Id.

243
Id.

24 Minutes of Meeting: Commissioner’s Standardized Measures of Intellectual Functioning Review Panel, VA.

DeErP’T OF BEHAVIORAL HEALTH & DEVELOPMENTAL SERvVS. (Aug. 15, 2007), available at
http://www.dbhds.virginia.gov/documents/OLD/ofo-SMIFRP-20070822minutes.pdf.

5" For instance, the Beta I1l is a group-administered IQ test, described by its publisher as useful for “[o]btain[ing]
a quick assessment of adults’ nonverbal intellectual abilities” and “for screening large numbers of people for whom
administering comprehensive test batteries would be time-consuming and costly.” Beta 11, PEARSON ASSESSMENTS,
http://www.pearsonassessments.com/HAIWEB/Cultures/en-us/Productdetail.htm?Pid=015-8685-
202&Mode=summary (last visited May 16, 2012). The AAIDD states that screening tests such as this are “not
recommended” for assessing mental retardation. INTELLECTUAL DISABILITY, supra note 227, at 41.

#8 See Minutes of Meeting: Commissioner’s Standardized Measures of Intellectual Functioning Review Panel,
supra note 244.

%7 FAQ on Intellectual Disability, supra note 1.

8 INTELLECTUAL DISABILITY, supra note 227, at 43-44. For a more detailed explanation of adaptive functioning,
see id. at 43-55.
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Conceptual skills—language and literacy; money, time, and number concepts; and
self-direction

Social skills—interpersonal skills, social responsibility, self-esteem, gullibility,
naiveté (i.e., wariness), social problem solving, and the ability to follow rules,
obey laws, and avoid being victimized

Practical skills—activities of daily living (personal care), occupational skills,
healthcare, travel/transportation, schedules/routines, safety, use of money, use of
the telephone?*

Under AAIDD standards, a person suffers from significant limitations in adaptive behavior if
s’/he performs “at least 2 standard deviations below the mean of either (a) one of the
[aforementioned] three types of adaptive behavior . . ., or (b) an overall score on a standardized
measure of conceptual, social, and practical skills.”**

The Virginia statute conforms to the AAIDD definition of mental retardation with respect to this
component of the disability, as it requires the defendant to demonstrate “significant limitations in
adaptive behavior as expressed in conceptual, social and practical adaptive skills.”*** The statute
further provides that “[a]ssessment of adaptive behavior shall be based on multiple sources of
information, including clinical interview, psychological testing and educational, correctional and
vocational records.”®?  The adaptive-behavior assessment must include “at least one
standardized measure generally accepted by the field of psychological testing for assessing
adaptive behavior and appropriate for administration to the particular defendant being assessed,
unless not feasible.”?*

Age of Onset Component

The AAIDD definition of mental retardation states that the disability must “originate[] before the
age of 18.7%%* According to the AAIDD, “[t]he purpose of the age of onset criterion is to
distinguish [mental retardation] from other forms of disability that may occur later in life,” such
as brain damage due to malnutrition.®® The AAIDD, however, specifically warns that mental
retardation “does not necessarily have to have been formally identified” before age eighteen for a
diagnosis to be valid.*® Mental retardation might go unnoticed in childhood for a variety of
reasons. For instance, a person with mental retardation from an underprivileged background or

249
250

FAQ on Intellectual Disability, supra note 1.

Frequently Asked Questions on Intellectual Disability and the AAIDD Definition, supra note 224.

5L \/a. CODE ANN. § 19.2-264.3:1.1(A) (2013).

2 \/p. CODE ANN. § 19.2-264.3:1.1(B)(2) (2013).

%3 |d. The statute further states that “[i]n reaching a clinical judgment regarding whether the defendant exhibits
significant limitations in adaptive behavior, the examiner shall give performance on standardized measures whatever
weight is clinically appropriate in light of the defendant’s history and characteristics and the context of the
assessment.” 1d.

%4 FAQ on Intellectual Disability, supra note 1.

%5 INTELLECTUAL DISABILITY, supra note 227, at 27.
256
Id.
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from a foreign country might not have access to the mental health screening or educational
resources needed to document mental retardation at a young age.”’

Virginia’s mental retardation statute is identical to the AAIDD definition of mental retardation
with respect to the age of onset component, requiring the defendant’s mental retardation to have
“originate[d] before the age of 18.7%° The statute does not require evidence that the defendant’s
mental retardation was diagnosed in childhood. In fact, the statute states that “[a]ssessment of
developmental origin shall be based on multiple sources of information generally accepted by the
field of psychological testing . . . , recognizing that valid clinical assessment conducted during
the defendant’s childhood may not have conformed to current practice standards.”®® This
provision appears to recognize that a mentally retarded defendant may not have been properly
diagnosed in childhood. In one death penalty case, however, the Supreme Court of Virginia
stated that the “legal definition of mental retardation established by the legislature” requires the
defendant to prove “that he was diagnosed as being mentally retarded before the age of 18.7%%° |t
is unclear whether Virginia courts have applied this diagnosis requirement in other cases.

Limitations on Post-conviction Determinations of Mental Retardation

Despite the U.S. Supreme Court’s decision in Atkins that execution of the mentally retarded
violates the Eighth Amendment’s ban on cruel and unusual punishment, Virginia statutory law
does not provide any means for a death row inmate to prove that s/he is mentally retarded if
his/her state habeas petition was denied before April 29, 2003.% In the wake of Atkins, the
Virginia General Assembly enacted a statute outlining the proper procedure for a death-
sentenced inmate to present a claim of mental retardation.”®* Under the statute, if an inmate’s
direct appeal or state habeas petition was pending as of April 29, 2003, the inmate was permitted
to “file an amended petition containing his claim of mental retardation.”?®® If the Supreme Court
of Virginia found that the inmate’s claim was “not frivolous,” it was required to “remand the
claim to the circuit court for a determination of mental retardation.”?**

The same statute, however, states that if an inmate alleging mental retardation “has completed
both a direct appeal and a [state] habeas corpus proceeding . . . , he shall not be entitled to file
any further habeas petitions in the Supreme Court and his sole remedy shall lie in federal
court.”® Thus, in effect, Virginia law never banned the application of the death penalty to
mentally retarded persons whose state habeas proceedings were completed before April 29,
2003. In Walker v. True, the U.S. Court of Appeals for the Fourth Circuit considered whether

%7 John H. Blume et al., Of Atkins and Men: Deviations from Clinical Definitions of Mental Retardation in Death
Penalty Cases, 18 CORNELL J. L. & PuB. PoL’y 689, 730 (2009) (noting that such “tests are not performed for
charitable reasons, for instance where institutions do not want to stigmatize a child, or financial reasons, if
institutions do not want to pay benefits or have responsibility”).

258 \/A. CODE ANN. § 19.2-264.3:1.1(A) (2013).

29 \/A. CODE ANN. § 19.2-264.3:1.1(B)(3) (2013).

20 Winston v. Warden, No. 052501, 2007 WL 678266, at *15 (Va. Mar. 7, 2007) (emphasis added). Age of onset
was not central to the mental retardation issue raised in this case. See id.

;‘i VA. CODE ANN. § 8.01-654.2 (2013).

s

264 |d

265 |d
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death row inmate Darick Walker was entitled to a hearing on his claim of mental retardation in a
Virginia state court.?®® Walker, whose state habeas proceedings were completed before April 29,
2003, argued that the Virginia statute “violate[s] the Equal Protection clause of the Fourteenth
Amendment because there is no rational basis for treating petitioners who have completed their
state habeas proceedings differently than those who have not.”*’ While the court held that the
Virginia scheme was constitutional,?®® one judge dissented, noting that the Virginia statute denies
certain death row inmates the right to a jury trial on the issue of mental retardation, “despite
being identically situated” to other death row inmates.?*®

Conclusion

While Virginia law requires appropriate clinical testing to be used in determining whether a
capital defendant has mental retardation, Virginia’s definition of mental retardation is
inconsistent with the AAIDD. The Supreme Court of Virginia has held that a defendant must
present an 1Q score of seventy or below to prove that s/he has mental retardation, a requirement
that the AAIDD has expressly rejected and is contrary to the modern, scientific understanding of
mental retardation. Virginia courts also will not consider phenomena that can influence or
artificially inflate a person’s IQ score, such as the Flynn Effect. Finally, the Court indicated in
one case that a defendant alleging mental retardation must provide documentation that the
disability was diagnosed before age eighteen. This is not only inconsistent with the AAIDD
definition, but can also lead to the sentencing to death of persons with mental retardation simply
because they were not properly tested as a youth or because records of such testing were not
maintained or could not be found. Thus, Virginia is in partial compliance with Protocol #1.

Recommendation

The Assessment Team recommends that the Virginia General Assembly amend its mental
retardation statute to fully conform to the AAIDD definition. The statute should not require a
particular 1Q score to prove mental retardation and should allow courts to take into account
errors of measurement like the Flynn Effect and practice effect. In addition, the statute should
clearly provide that formal mental retardation testing administered before the age of eighteen is
not required to prove mental retardation.

266 \Walker v. True, 399 F.3d 315, 324-25 (4th Cir. 2005).

27 1d. at 325.

%8 |d. The court held that “Virginia’s differentiation is reasonably related to the state’s interest of efficient
utilization of its judicial resources.” Id. The court did, however, grant Walker an evidentiary hearing on the issue of
mental retardation in federal district court. Id. at 327.

%9 |d. at 328 (Gregory, J., dissenting).
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B. Protocol #2

For cases commencing after the United States Supreme Court’s decision in Atkins v.
Virginia?”® or the State’s ban on the execution of the mentally retarded (the earlier
of the two), the determination of whether a defendant has mental retardation should
occur as early as possible in criminal proceedings, preferably prior to the
guilt/innocence phase of a trial and certainly before the penalty stage of a trial.

Virginia statutory law provides that, “[i]n any case in which the offense may be punishable by
death and is tried before a jury, the issue of mental retardation . . . shall be determined by the jury
as part of the sentencing proceeding.”?* Similarly, if the defendant waives his/her right to a jury
and the case is tried before a judge, “the issue of mental retardation . . . shall be determined by
the judge as part of the sentencing proceeding.”*’? This is problematic because jurors hearing a
mental retardation claim after the determination of guilt may be strongly influenced by evidence
of future dangerousness or vileness.

In Prieto v. Commonwealth, the Supreme Court of Virginia affirmed that the issue of mental
retardation must be decided at the penalty stage of the trial.?”® In Prieto, the trial court
“trifurcated the trial into three phases: guilt or innocence, mental retardation, and sentencing.” %"
However, based on a finding of juror misconduct, the court declared a mistrial during mental
retardation deliberations.?” 1In the retrial, the court declined to trifurcate the trial; instead “the
issue of Prieto’s mental retardation was determined by the jury as part of the sentencing
proceeding in his bifurcated trial.”?’® On direct appeal, Prieto argued that “to assure that his
mental retardation claims would be considered on the merits without the taint from evidence of
future dangerousness, evidence of vileness, or victim impact evidence,” the retrial should have
been trifurcated in the same manner as the first trial or the trial court should have made the
mental retardation determination in a pretrial hearing.”’’ The Supreme Court of Virginia,
however, held that “the issue of mental retardation is not to be separated from the issue of
punisf;ggent, but is to be determined by the jury as part of the sentencing phase of the bifurcated
trial.”

Conclusion
Under Virginia law, trial courts must determine whether a capital defendant has mental

retardation during the sentencing phase of the trial. Accordingly, Virginia is not in compliance
with Protocol #2.

210 Atkins v. Virginia, 536 U.S. 304 (2002).

2L \/a. CODE ANN. § 19.2-264.3:1.1(C) (2013).

272 |d

2% Prieto v. Commonwealth, 682 S.E.2d 910 (Va. 2009).
2% 1d. at 914.

275 |d

276 1d. at 916.

27 1d. at 923.

278 |d
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Recommendation

The Assessment Team recommends that Virginia amend its statute to require a pretrial
determination of whether a capital defendant has mental retardation, so long as the defendant can
present some credible evidence that s/he is mentally retarded. This should not, however,
preclude the defendant from presenting a mental retardation claim in the sentencing phase of the
trial, in ;[?ge event that a pretrial hearing is not granted or the defendant does not prevail in that
hearing.

The Assessment Team notes that there are distinct advantages to determining mental retardation
in a pretrial hearing. If a defendant is determined to have mental retardation prior to
commencement of trial, the Commonwealth is spared a long, expensive, and unnecessary capital
proceeding. This frees the court, prosecution, and defense counsel to devote their limited
resources to other matters.?®® Several jurisdictions have already adopted these procedures.”®*

C. Protocol #3

Where the defense has presented a substantial showing that the defendant may have
mental retardation, the burden of disproving mental retardation should be placed
on the prosecution. If, instead, the burden of proof is placed on the defense, its
burden should be limited to proof by a preponderance of the evidence.

Virginia statutory law provides that, in a capital trial, “[t]he defendant shall bear the burden of
proving that he is mentally retarded by a preponderance of the evidence” and thus ineligible for
the death penalty.?® Accordingly, Virginia is in compliance with Protocol #3.

219 A capital defendant may be constitutionally entitled to present his/her claim of mental retardation before a jury,
irrespective of whether a pretrial hearing is permitted, as a result of the U.S. Supreme Court’s decision in Ring v.
Arizona, which provides that a capital defendant is entitled to a jury determination of factors necessary to sentence a
defendant to death. Ring v. Arizona, 536 U.S. 584, 609 (2002). This issue, however, has not yet been addressed by
the U.S. Supreme Court.
280 Allowing pretrial determinations of mental retardation may also encourage parties to resolve cases through a
plea agreement when there is compelling evidence of mental retardation.
81 See, e.g., ARIZ. REV. STAT. § 13-753 (2011) (providing that Arizona capital defendants who score seventy-five
or below on a pretrial 1Q test are entitled to a pretrial hearing on mental retardation); Ky. REV. STAT. ANN. §
532.135(1)-(2) (2011) (providing that when a Kentucky capital defendant raises the issue of mental retardation, the
trial court “shall determine whether or not the defendant is a seriously mentally retarded defendant” at least ten days
before the beginning of the trial); State v. Lott, 779 N.E.2d 1011, 1015 (Ohio 2002) (holding that the question of
whether an Ohio capital defendant is mentally retarded should be decided by the trial court “in @ manner comparable
to a ruling on competency”); FLA. R. CRIM. P. 3.203 (stating that a Florida capital defendant is entitled to a pretrial
determination of mental retardation following the proper defense motion and an examination by at least one
qualified expert).

2 \/A. CODE ANN. § 19.2-264.3:1.1(C) (2012).
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IV. ANALYSIS: MENTAL ILLNESS
A. Protocol #1

Prosecutors should employ, and trial judges should appoint, mental health experts
on the basis of their qualifications and relevant professional experience, not on the
basis of the expert’s prior status as a witness for the State. Similarly, trial judges
should appoint qualified mental health experts to assist the defense confidentially
according to the needs of the defense, not on the basis of the expert’s current or past
status with the State.

Defense Experts

Virginia statutory law provides for the appointment of mental retardation and mental illness
experts by the trial court in capital cases.?®* While the expert is selected by the trial court, the
appointment statute includes qualifications standards.?®* The Assessment Team is not aware of
any recent cases in which the trial court appointed a defense expert who was not qualified in a
capital case. Although some of the Regional Capital Defender Offices reported that trial courts
did not always appoint the expert of their choice, none indicated that unqualified experts had
been appointed.”®

Prosecution Experts

The prosecution is entitled to the appointment of its own mental health expert if the capital
defendant provides notice of its intent to present expert testimony “to support a claim in
mitigation relating to the defendant’s history, character or mental condition.”? If the defendant
does not cooperate with this appointed expert, “the court may admit evidence of such refusal or,
in the discretion of the court, bar the defendant from presenting his expert evidence.”®’ The
qualificaztgé)n standards for this expert are identical to the standards for the expert appointed to the
defense.

The Assessment Team could not determine what factors Virginia prosecutors consider when
requesting the appointment of mental health experts in capital cases.®® However, in the

83 gee supra notes 163-170 and accompanying text.

%4 Seeid.

%5 RCD Central Survey Response, supra note 145, at 12 (stating that defense counsel are typically able to select
the expert of their choice); RCD Southeast Survey Response, supra note 143, at 12-13 (stating that defense
counsel’s ability to select their own expert “varies” based on the judge, but not reporting any problems with
unqualified experts); RCD North Survey Response, supra note 144 (not reporting any problems with unqualified
experts); RCD West Survey Response, supra note 142, at 10 (stating that defense counsel are “usually” able to
select their own experts).

286 \/A. CODE ANN. § 19.2-264.3:1(E)—(F) (2013).

287 \/a. CODE ANN. § 19.2-264.3:1(F)(2) (2013).

88 \/A. CODE ANN. § 19.2-264.3:1(F)(1) (2013); see supra notes 167-170 and accompanying text. Similar
provisions provide for the appointment of a prosecution expert on the issue of mental retardation. See VA. CODE
ANN. § 19.2-264.3:1.2(E)—(F) (2013).

%9 The Assessment Team attempted to survey several of Virginia’s Commonwealth’s Attorneys to determine,
among other things, the manner by which prosecution experts are requested and appointed, but the prosecutors
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overwhelming majority of capital cases reviewed by the Assessment Team, it appears that
prosecution experts have been selected based on their qualifications, and not based on the
expert’s current or past status with the Commonwealth.

Conclusion

Virginia has enacted statutory qualification standards for mental health experts in capital cases.
Moreover, Virginia courts appear to have appointed qualified mental health experts to assist
defense counsel and prosecutors in these cases. Accordingly, Virginia is in compliance with
Protocol #1.

B. Protocol #2

Jurisdictions should provide adequate funding to permit the employment of
qualified mental health experts in capital cases. Experts should be paid in an
amount sufficient to attract the services of those who are well trained and who
remain current in their fields. Compensation should not place a premium on quick
and inexpensive evaluations, but rather should be sufficient to ensure a thorough
evaluation that will uncover pathology that a superficial or cost-saving evaluation
might miss.

A Virginia capital defendant at the trial-level is entitled to the appointment of mental health
experts upon a finding that s/he is unable to afford expert assistance.”® These experts are
selected by the trial court.”* Virginia does not place any caps on fees or hourly rates paid to
these experts.?*> The amount paid and any limitations on hours are left to the discretion of the
trial judge.”® One of the Regional Capital Defender Offices surveyed by the Assessment Team
reported that compensation for experts is typically “fair.”** Virginia also allows experts to be
reimbursed for “reasonable” travel expenses.”” Periodic billing and payment is available for
court-appointed investigators, mitigation specialists, and other experts.>®

Virginia does not, however, allow for the appointment of any experts during state habeas
proceedings.”®’ Experts are especially important during state habeas proceedings, as this is the
only opportunity for a Virginia inmate to present claims of ineffective assistance of counsel in

declined to complete the survey. See Letter from David N. Grimes, President, Va. Ass’n of Commonwealth’s
Att’ys, to John Douglass, Chair, Va. Assessment Team on the Death Penalty (Apr. 23, 2012), infra Appendix.
20 gee supra notes 163-170 and accompanying text. For further discussion on the appointment and compensation
of experts, see Chapter Six on Defense Services.
21 Seeid.
22 Interview by Paula Shapiro with John Rickman, Director of Fiscal Services, and Mary Gilbert, Executive Sec’y
g;‘fice, Sup. Ct. of Va. (Apr. 20, 2012) (on file with author).
Id.

RCD Central Survey Response, supra note 145, at 10.
Interview with John Rickman and Mary Gilbert, supra note 292.
RCD Southeast Survey Response, supra note 143, at 11; RCD Central Survey Response, supra note 145, at 10
(“All of our expert appointment order permit periodic billing and payment.”); Interview with John Rickman and
Mary Gilbert, supra note 292.

" See supra notes 171-175 and accompanying text.
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state court.?® A claim that trial counsel was ineffective for failing to present evidence of mental
retardation or mental illness will require the opinion of an expert to prove that the inmate is, in
fact, mentally retarded or mentally ill. Without experts to assist the defense claims related to the
defendant's mental retardation, mental illness, or incompetency to be executed may go un-
litigated or unnoticed.

Conclusion

Virginia has established a structure for the appointment and reasonable compensation of mental
health experts at the trial stage. However, there is no allowance of the appointment or
compensation of any experts on direct appeal or during state habeas proceedings. Thus, Virginia
is in partial compliance with Protocol #2.

Recommendation

The Assessment Team reiterates the need for Virginia to establish a procedure for the
appointment and compensation of experts during state habeas proceedings in capital cases. The
current system by which mental health experts are appointed in capital cases at the trial level
could serve as a model in this regard.

C. Protocol #3

The jurisdiction should forbid death sentences and executions with regard to
everyone who, at the time of the offense, had significant limitations in both
intellectual functioning and adaptive behavior as expressed in conceptual, social,
and practical adaptive skills, resulting from mental retardation, dementia, or a
traumatic brain injury.

While Virginia has enacted legislation prohibiting the application of the death penalty to persons
with mental retardation,® the Commonwealth does not prohibit the application of the death
penalty for persons whose intellectual disabilities are very similar to mental retardation but
which manifest after age eighteen, including those caused by dementia and traumatic brain
injury.®® Thus, a Virginia defendant who suffered brain damage after the age of eighteen would
still be eligible for the death penalty, even if s/he suffered from intellectual and adaptive
behavior limitations that would otherwise qualify as mental retardation.**

Conclusion
Virginia does not prohibit the application of the death penalty to persons who suffer from

significant limitations in both intellectual functioning and adaptive behavior which onset after
the age of eighteen. Accordingly, Virginia is in partial compliance with Protocol #3.

2% Lenz v. Commonwealth, 544 S.E.2d 299, 304 (Va. 2001) (“Claims raising ineffective assistance of counsel
must be asserted in a habeas corpus proceeding and are not cognizable on direct appeal.”)

29 gee supra notes 220—269 and accompanying text.

30 ABA, supra note 3. See also INTELLECTUAL DISABILITY, supra note 227, at 27.

%01 \/A. CODE ANN. § 19.2-264.3:1.1(A) (2013).
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Recommendation

The diminished culpability of defendants with mental retardation arises from their intellectual
and adaptive limitations, not the cause of these limitations.>> Accordingly, persons who suffer
from these limitations should be afforded the same protection under the law, irrespective of the
cause of the disability.

The Assessment Team, therefore, recommends that Virginia adopt a law prohibiting the
application of the death penalty to anyone who, at the time of the offense, suffered from
significant limitations in both their general intellectual functioning and adaptive behavior,
whether resulting from mental retardation, dementia, traumatic brain injury, or other disease or
disability. The defendant would have to prove that s/he suffers from the same intellectual
functioning and adaptive behavior limitations as a person with mental retardation.

D. Protocol #4

The jurisdiction should forbid death sentences and executions with regard to
everyone who, at the time of the offense, had a severe mental disorder or disability
that significantly impaired the capacity (a) to appreciate the nature, consequences
or wrongfulness of one’s conduct, (b) to exercise rational judgment in relation to
conduct, or (¢) to conform one’s conduct to the requirements of the law. A disorder
manifested primarily by repeated criminal conduct or attributable solely to the
acute effects of voluntary use of alcohol or other drugs does not, standing alone,
constitute a mental disorder or disability for purposes of this recommendation.

Following the U.S. Supreme Court’s decision in Atkins v. Virginia banning the application of the
death penalty to persons with mental retardation,** the ABA adopted a policy calling for the
prohibition of the execution of persons who suffer from severe mental disorders.** Much as the
ban on executing persons with mental retardation was supported by the American Association on
Intellectual and Developmental Disabilities, this proposal is supported by three leading mental
health groups: the American Psychiatric Association,*® the American Psychological
Association,*®® and the National Institute on Mental llIness.*"’

This Protocol, based on ABA policy, is carefully drawn to ensure that the exemption would
apply only to a narrow class of the severely mentally ill. The mental disorder must be “severe,”

%02 See Atkins v. Virginia, 536 U.S. 304, 318 (2002) (holding that mentally retarded defendants’ “deficiencies . . .
diminish their personal culpability”).

303 |d

%04 ABA, supra note 3.

%5 position Statement on Diminished Responsibility in Capital Sentencing, AM. PSYCHIATRIC ASS'N,
http://www.psychiatry.org/File%20Library/ Advocacy%20and%20Newsroom/Position%20Statements/ps2005_Dimi
nishedResponsibility.pdf (last visited Dec. 18, 2012).

%06 ABA, supra note 3, at 3 (citing Am. Psychological Ass’n, Excerpt from the Council of Representatives 2005
Meeting Minutes (Feb. 18-20, 2005); Excerpt from the Council of Representatives 2006 Meeting Minutes (Feb. 17—
19, 2006).

%7 Criminal  Justice and  Forensic  Issues, NAT’L  ALLIANCE ON  MENTAL  ILLNESS,
http://www.nami.org/ Template.cfm?Section=NAMI_Policy_Platform& Template=/ContentManagement/ContentDis
play.cfm&ContentlD=41302 (last visited Dec. 18, 2012).
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meaning a serious psychotic disorder such as schizophrenia, mania, major depressive disorder, or
a dissociative disorder that causes “delusions (fixed, clearly false beliefs), hallucinations (clearly
erroneous perceptions of reality), extremely disorganized thinking, or very significant disruption
of consciousness, memory and perception of the environment.”*® The disorder must
“significantly impair cognitive or volitional functioning at the time of the offense” and therefore
“only applies to offenders less culpable and less deterrable than the average murderer.”?®
Moreover, the exemption would not apply to persons with disorders, such as antisocial
personality disorder and other Axis Il personality disorders, which manifest primarily by
repeated criminal conduct or are attributable solely to the acute effects of voluntary use of
alcohol or other substances.

This position extends the logic of the U.S. Supreme Court’s decisions in Atkins—prohibiting the
execution of those with mental retardation—and Roper v. Simmons—prohibiting the execution of
juvenile offenders—to those with severe mental illnesses because the application of the death
penalty in those cases is “inconsistent with both the retributive and deterrent functions of the
death penalty.”®® Like persons with mental retardation, persons suffering from these severe
mental illnesses or disorders possess “diminished capacities to understand and process
information, to communicate, to abstract from mistakes and learn from experience, to engage in
logical reasoning, to control impulses, and to understand the reactions of others.”*** For these
reasons, the execution of those with a severe mental illness similarly does not serve the death
penalty’s deterrent and retributive purposes.®*

Virginia Law on the Application of the Death Penalty to Persons with Severe Mental Disorders

Virginia law does not prohibit the application of the death penalty to persons who suffer from
severe mental disorders or mental disabilities other than mental retardation.®*®

Virginia does permit a criminal defendant to prove that s/he is not guilty by reason of insanity. >
Criminal insanity can be demonstrated in one of two ways: (1) by proving that, at the time of the
offense, the defendant “was labouring under such a defect of reason, from disease of the mind, as
not to know the nature and quality of the act he was doing; or, if he did know it, that he did not
know he was doing what was wrong”; or (2) by proving that his/her “mind has become so
impaired by disease that [s/]he is totally deprived of the mental power to control or restrain
his[/her] act.”*"® Virginia’s two insanity tests differ significantly from the severe mental illness
standard articulated in this Protocol.

%8 ABA, supra note 3, at 6.

%9 1d. at 6-7.

%10 |d. at 5. See also Roper v. Simmons, 543 U.S. 551, 578 (2005); Atkins v. Virginia, 536 U.S. 304, 320-321
(2003).

11 Atkins, 536 U.S. at 318. See also Roper, 543 U.S. at 551 (“Retribution is not proportional if the law’s most
severe penalty is imposed on one whose culpability or blameworthiness is diminished, to a substantial degree, by
reason of youth and immaturity.”).

312 ABA, supra note 3, at 6.

313 See Juniper v. Warden, 707 S.E.2d 290, 31011 (Va. 2011) (noting that there was no “controlling authority” to
support the argument that executing the seriously mentally ill is unconstitutional).

Morgan v. Commonwealth, 646 S.E.2d 899, 902 (Va. Ct. App. 2007).

Id. (internal quotation marks omitted). These standards are known as the M’Naghten Rule and the irresistible
impulse test, respectively. Id.
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Conclusion

Virginia law does not forbid the execution of persons who were severely mentally impaired as
described in this Protocol. Thus, Virginia is not in compliance with Protocol #4.

Recommendation

The Assessment Team recommends that Virginia enact a law forbidding death sentences for and
executions of persons who, at the time of the offense, had a severe mental disorder or disability
that significantly impaired the capacity (a) to appreciate the nature, consequences or
wrongfulness of one’s conduct, (b) to exercise rational judgment in relation to conduct, or (¢) to
conform one’s conduct to the requirements of the law. The law should make explicit that a
disorder manifested primarily by repeated criminal conduct, such as antisocial personality
disorder, or attributable solely to the acute effects of voluntary use of alcohol or other drugs does
not, standing alone, constitute a mental disorder or disability for purposes of exclusion from
capital punishment.

This procedure only would affect a defendant’s eligibility for the death penalty. Those
defendants qualifying as having a severe mental disorder under this standard would still be
eligible to stand trial. If found guilty of capital murder, the defendant would be sentenced to life
in prison without parole in accordance with Virginia law.

E. Protocol #5

To the extent that a mental disorder or disability does not preclude imposition of a
death sentence pursuant to a particular provision of law (see Protocols #3-4 as to
when it should do so), jury instructions should communicate clearly that a mental
disorder or disability is a mitigating factor, not an aggravating factor, in a capital
case; that jurors should not rely upon the factor of a mental disorder or disability to
conclude that the defendant represents a future danger to society; and that jurors
should distinguish between the defense of insanity and the defendant’s subsequent
reliance on mental disorder or disability as a mitigating factor.

As the U.S. Supreme Court has noted, capital defendants suffering from disabilities such as
mental retardation face a special risk of wrongful execution because the disability “can be a two-
edged sword that may enhance the likelihood that the aggravating factor of future dangerousness
will be found by the jury.”*'® Moreover, empirical studies have found that jurors are more likely
to impose a death sentence when a defendant is mentally ill or emotionally disturbed,
irrespective of whether the evidence of mental illness is offered as a mitigating factor.®"’

%1% Atkins, 536 U.S. at 321.

17 See, e.g., David Baldus et al., Racial Discrimination and the Death Penalty in the Post-Furman Era: An
Empirical and Legal Overview, with Recent Findings from Philadelphia, 83 CorNELL L. REV. 1638, 1688-89
(1998) (noting, in Table 6, that submission of a defendant’s “extreme emotional disturbance” as a mitigating
circumstance increased the likelihood of a death sentence in capital cases in Philadelphia between 1983 and 1993).
See also Phoebe C. Ellsworth et al., The Death-Qualified Jury and the Defense of Insanity, 8 LAw & Hum. BEHAV.
81 (1984).
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Accordingly, it is important for jurors to be fully and adequately instructed on the manner by
which a defendant’s mental disorders and disabilities must be considered.

Virginia has not adopted mandatory capital jury instructions.®® Thus, apart from instructions
mandated by the U.S. Supreme Court or the Supreme Court of Virginia in individual decisions,
instructions are left to the discretion of the trial court.*® The trial court is not required to instruct
the jury that a mental disorder is a mitigating, not aggravating, factor. Nor must the court inform
jurors that they should not rely upon the factor of a mental disorder or disability to conclude that
the defendant represents a continuing serious threat to society.

In addition, Virginia does not require jurors to be instructed in the penalty phase that they should
distinguish between the affirmative defense of insanity—raised by the defendant during the guilt
phase—and the defendant’s subsequent reliance on a mental disorder or disability as a mitigating
factor. The insanity defense is a complete defense to a crime that, if successful, results in a not
guilty verdict.*® By contrast, evidence of mental disability or disorder presented in the penalty
phase of a capital trial serves as evidence that defendant should be sentenced to life in prison
rather than death.*** Jurors who were presented with, but rejected, evidence of insanity in the
guilt phase may not understand that similar evidence presented in the punishment phase should
be evaluated under a different standard.

Finally, while Virginia’s death penalty statute includes three statutory mitigating factors that
relate to the defendant’s mental state,>? the trial court is not required to instruct the jurors on
these individual factors.**®* Furthermore, the trial court is not required to instruct the jurors on
individual, non-statutory mitigating factors that are supported by evidence.®** In Buchanan v.
Angelone, for example, the defendant presented evidence at trial that he was “under the influence
of extreme mental or emotional disturbance” at the time of the offense, which was a statutory
mitigating factor at the time.?* The trial court, however, rejected the defendant’s request that the
jury be instructed on any individual mitigating factor.®® Instead, the court instructed the jury
that “[1]f you believe from all the evidence that the death penalty is not justified, then you shall

%18 See VA. CODE ANN. § 19.2-264.4 (2013) (requiring only that the jury be instructed that “for all Class 1 felony
offenses committed after January 1, 1995, a defendant shall not be eligible for parole if sentenced to imprisonment
for life”).
19 gee Justus v. Commonwealth, 266 S.E.2d 87, 92 (Va. 1980) (noting that the trial court properly rejected
instructions offered by the defendant).
¥0 Morgan v. Commonwealth, 646 S.E.2d 899, 902 (Va. Ct. App. 2007).
%21 See VA. CODE ANN. § 19.2-264.4 (2013).
%22 The three relevant mitigating factors are (1) “the capital felony was committed while the defendant was under
the influence of extreme mental or emotional disturbance”; (2) “at the time of the commission of the capital felony,
the capacity of the defendant to appreciate the criminality of his conduct or to conform his conduct to the
requirements of law was significantly impaired”; and (3) “even if [Virginia’s definition of mental retardation] is
inapplicable as a bar to the death penalty, the subaverage intellectual functioning of the defendant.” VA. CODE ANN.
§19.2-264.4(B) (2013).
322 Buchanan v. Angelone, 103 F.3d 344, 347-48 (4th Cir. 1996).

Id.
5 |d.; VA. CODE ANN. § 19.2-264.3(b) (1977).
%26 Bychanan, 103 F.3d at 347.
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fix the punishment of the defendant at life imprisonment.”%*’ The U.S. Court of Appeals for the
Fourth Circuit later held that this instruction was permissible.*®

Conclusion

Because Virginia law does not require capital juries to be instructed on any of the factors
described in Protocol #5, Virginia is not in compliance with this Protocol.

Recommendation

The Assessment Team recommends that Virginia trial courts instruct capital juries that a mental
disorder or disability is a mitigating factor, not an aggravating factor; that jurors should not rely
upon the factor of a mental disorder or disability as a basis for recommending a death sentence;
and that jurors should distinguish between the defense of insanity and the defendant’s subsequent
reliance on a mental disorder or disability as a mitigating factor.

In addition, trial courts should be empowered to instruct jurors on individual mitigating factors,
both statutory and non-statutory, that are supported by the evidence and offered by the defendant.
These measures will help to ensure that jurors understand complex capital sentencing procedures
and give full consideration to each mitigating factor when deciding whether to sentence the
defendant to death or life in prison.

F. Protocol #6

Jury instructions should adequately communicate to jurors, where applicable, that
the defendant is receiving medication for a mental disorder or disability, that this
affects the defendant’s perceived demeanor, and that this should not be considered
in aggravation.

The U.S. Supreme Court has observed that the courtroom demeanor of capital defendants who
have a mental disability such as mental retardation “may create an unwarranted impression of
lack of remorse for their crimes,” thereby increasing the chance that they will receive the death
penalty.®® Likewise, a mentally ill defendant’s demeanor may be affected if s/he is taking
prescription medication that has mood-altering side effects. Lithium, for instance, which is used

327 Id

%8 1d. at 348.

%9 Atkins v. Virginia, 536 U.S. 304, 321 (2002). Some jurisdictions allow the trial court to instruct the jury that,
because of the defendant’s mental condition, s/he is being administered a prescription medication that may affect
his/her courtroom demeanor. See, e.g., FLA. BAR, FLA. STANDARD JURY INSTRUCTIONS IN CRIMINAL CASES § 3.6(c)
(7th ed. 2010) (allowing Florida trial courts to instruct that “(Defendant) currently is being administered
psychotropic medication under medical supervision for a mental or emotional condition. Psychotropic medication is
any drug or compound affecting the mind or behavior, intellectual functions, perception, moods, or emotion and
includes anti-psychotic, anti-depressant, anti-manic, and anti-anxiety drugs.”); State v. Hayes, 389 A.2d 1379, 1382
(N.H. 1978) (requiring New Hampshire trial courts to instruct jurors “about the facts relating to the defendant’s use
of medication” when a criminal defendant is forcibly medicated before trial).
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to treat bipolar disorder, may cause “[c]onfusion, poor memory, or lack of awareness” in some
patients.®®

Virginia law, however, does not require capital jurors to be instructed that, if the defendant is
receiving medication for a mental disorder or disability, this affects the defendant’s perceived
demeanor, and therefore the defendant’s demeanor should not be considered in aggravation.
Conclusion

For the reasons stated above, Virginia is not in compliance with Protocol #6.

Recommendation

The Assessment Team recommends that, when supported by the facts in a particular case,
Virginia trial courts should instruct jurors that the defendant is receiving medication for a mental
disorder or disability, that this affects the defendant’s perceived demeanor, and that this should
not be considered in aggravation of punishment.

G. Protocol #7

The jurisdiction should stay post-conviction proceedings where a prisoner under
sentence of death has a mental disorder or disability that significantly impairs his or
her capacity to understand or communicate pertinent information, or otherwise to
assist counsel, in connection with such proceedings and the prisoner’s participation
is necessary for a fair resolution of specific claims bearing on the validity of the
conviction or death sentence. The jurisdiction should require that the prisoner’s
sentence be reduced to the sentence imposed in capital cases when execution is not
an option if there is no significant likelihood of restoring the prisoner’s capacity to
participate in post-conviction proceedings in the foreseeable future.

Virginia law does not permit state habeas proceedings to be stayed in capital cases for any
reason. After an inmate’s death sentence is affirmed on direct appeal by the Supreme Court of
Virginia, the circuit court must appoint counsel to represent the inmate within thirty days.**
The death row inmate must then file his/her state habeas petition “within sixty days after the
earliest of” the following:

(1) denial by the [U.S.] Supreme Court of a petition for a writ of certiorari
[following] the judgment of the Supreme Court of Virginia on direct
appeal

(2) a decision by the [U.S.] Supreme Court affirming imposition of the
sentence of death when such decision is in a case resulting from a granted
writ of certiorari to the judgment of the Supreme Court of Virginia on
direct appeal, or

%0 Lithium (Oral Route): Side Effects, Mayo Clinic, http://www.mayoclinic.com/health/drug-
information/DR600869/DSECTION=side-effects (last visited August 9, 2013).
%1 \/A. CODE ANN. § 19.2-163.7 (2013).
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(3) the expiration of the period for filing a timely petition for certiorari [with
the U.S. Supreme Court] without a petition being filed.*

There is no exception that permits this filing period to be stayed, tolled, or excused for any
reason, including in instances when the inmate is unable to assist counsel in connection with
such proceedings due to a mental disorder or disability.

Conclusion

Because Virginia does not permit a death row inmate’s state habeas proceedings to be stayed,
Virginia is not in compliance with Protocol #7.

Recommendation

The Assessment Team recommends that Virginia provide for the stay of post-conviction
proceedings in a death penalty case upon a finding that the inmate has a mental disorder or
disability that significantly impairs his/her capacity to communicate with counsel or understand
the proceedings. The determination of whether a prisoner is competent to proceed with state
habeas proceedings should be made following a full evidentiary hearing on the matter.

H. Protocol #8

The jurisdiction should provide that a death row inmate is not “competent” for
execution where the inmate, due to a mental disorder or disability, has significantly
impaired capacity to understand the nature and purpose of the punishment or to
appreciate the reason for its imposition in the inmate’s own case. It should further
provide that when such a finding of incompetence is made after challenges to the
conviction’s and death sentence’s validity have been exhausted and execution has
been scheduled, the death sentence shall be reduced to the sentence imposed in
capital cases when execution is not an option.

The U.S. Supreme Court has held that it is unconstitutional cruel and unusual punishment to
execute a death row inmate who does not have a rational understanding of the reason s/he is to be
executed.**® Furthermore, an inmate raising such a claim is entitled to a full judicial hearing on
the matter.®** Thus, it is imperative for a state to develop procedures to determine whether an
inmate is incompetent to be executed because of a mental disorder or disability.

%32 \/A. CODE ANN. § 8.01-654.1 (2013).

%3 panetti v. Quarterman, 551 U.S. 930, 959-60 (2007); Ford v. Wainwright, 477 U.S. 399, 409-10 (1986). In
Ford, the U.S. Supreme Court held that the Eighth Amendment prohibits the execution of an “insane” offender who
is not aware of his/her impending execution and the reasons for it. Id. In Panetti, the U.S. Supreme Court clarified
that a determination of competency to be executed requires an inquiry into whether the death row inmate has a
rational understanding of the reasons s/he will be executed. Panetti, 551 U.S. at 959-60.

¥4 Panetti, 551 U.S. at 960-62 (emphasis added).
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Contrary to this constitutional mandate, however, Virginia has not enacted any laws or
procedures for determining whether an inmate is competent to be executed.**® Virginia death
row inmates not competent for execution must instead rely on the federal courts or a grant of
clemency from the Governor for the required relief. The U.S. District Court for the Western
District of Virginia has stated that, by failing to establish a procedure to determine an inmate’s
competency to be executed, Virginia “has precluded post-conviction review of [a] viable,
fundamentally important and basic constitutional question[] forcing plenary review by a federal
habeas court.”3%

Calvin Swann, for instance, was convicted and sentenced to death for a robbery and murder in
1992.3%" Before the murder, Swann had been involuntarily committed to state mental hospitals at
least sixteen times due to his schizophrenia, and had been found incompetent to stand trial in two
previous proceedings.®*® At the time of the murder he was receiving Social Security disability
benefits because of his schizophrenia”, and state employees had diagnosed him as schizophrenic
“at least 41 times, described him as psychotic at least 31 times and regularly medicated him with
eight different antipsychotic drugs.”**® He was not, however, receiving proper medication when
he committed the murder.*®® A forensic psychiatrist who examined Swann after his conviction
stated that of the thousands of people he had evaluated, he had “only ever seen one person [he]
would classify as exhibiting a more devastating pathology than Calvin Swann.”*

However, because Virginia does not have a procedure to determine competency to be executed,
this issue was never considered by a Virginia court. It was not addressed by the Supreme Court
of Virginia on direct appeal.®** Although Swann presented a competency claim in his state
habeas petition, the Court dismissed the petition in an unpublished summary order.3** In 1999,
just four hours before the scheduled execution, Governor James Gilmore commuted Swann’s
sentence to life in prison without parole, noting the ‘“compelling and extraordinary
circumstances” and that Swann’s behavior was “nothing short of bizarre and totally devoid of
rationality.”*** Swann’s response to the Governor’s decision illustrates the depths of his illness:
when told by his lawyers that his sentence had been commuted, “he nodded, then resumed
pacing [in his cell] and mumbling.”345

In another case, Virginia death row inmate Percy Walton was granted clemency by Governor
Tim Kaine in 2008.3* Walton had been sentenced to death for three murders that he committed

5 gee Walton v. Johnson, 306 F. Supp. 2d 602, 603 (W.D. Va. 2004) (noting that, in a federal habeas corpus
proceeding, the Commonwealth “necessarily conceded that Virginia has no procedure to review [an inmate’s] claim
that he is incompetent to be executed.”)

336 |d

%7 Swann v. Commonwealth, 441 S.E.2d 195, 198 (Va. 1994).

%8 |d. at 203. Frank Green, Gilmore Grants Swann Clemency; Sentence Commuted to Life Without Parole,
elgéCHMOND TIMES-DISPATCH, May 13, 1999, at Al.

Green, supra note 338.
340 |d

341 Id

¥2 gee Swann, 441 S.E.2d 195.
#3 Swann v. Taylor, No. 98-20, 1999 WL 92435, at *1, *16 (4th Cir. Feb. 18, 1999).

¥4 Green, supra note 338.
345 Id

%6 Death Row Inmate Escapes Death, DANVILLE REG. & BEE, June 10, 2008.
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in 1996.%*"  Following the trial, however, evidence arose indicating that Walton had
schizophrenia.®*® Although a federal court found him competent to be executed in 2006,**° the
Governor stated that Walton’s “mental state had deteriorated since 2003, the most recent
information the [federal] courts had to consider.”®® Walton had expressed inconsistent
statements about the meaning of the death penalty, having said that execution is “the end” but
also stating that he planned to go to Burger King and ride a motorcycle after being executed. **
As with Swann, Walton never received a state court hearing on the issue of competency to be
executed.

Conclusion

Contrary to a constitutional mandate, Virginia has not enacted any procedures for determining
whether an inmate is competent to be executed. Virginia death row inmates, irrespective of the
severity of their mental illness or mental disability, must instead rely on federal courts or the
Governor to grant relief. The Commonwealth, therefore, is not in compliance with Protocol #8.

Recommendation

The Assessment Team recommends that Virginia adopt a procedure for determining whether an
inmate is competent to be executed. The procedure should allow for a full evidentiary hearing
and expert witness testimony. The law or procedure should specify that an inmate is
incompetent if s/he has a significantly impaired capacity to understand the nature and purpose of
the death sentence or to appreciate the reason for its imposition in his/her own case. While
Virginia Governors have demonstrated a willingness to commute the death sentences of inmates
who may be incompetent, this system is an inadequate substitute for a true competency hearing.

. Protocol #9

Jurisdictions should develop and disseminate to police officers, attorneys, judges,
and other court and prison officials models of best practices on ways to protect
mentally ill individuals within the criminal justice system. In developing these
models, jurisdictions should enlist the assistance of organizations devoted to
protecting the rights of mentally ill citizens.

As discussed in Mental Retardation and Mental IlIness Protocols #1 and #2, Virginia has offered
training materials to some actors in the criminal justice system on methods for protecting
mentally ill inmates in the criminal justice system.**? In particular, law enforcement officers and
corrections officials must receive some training in recognizing and communicating with the

#7 Walton v. Commonwealth, 501 S.E.2d 134, 135-37 (Va. 1998).

38 Frank Green, Kaine Spares Inmate’s Life: Walton’s Sentence Commuted Over Mental-health Concerns,
RicHMOND TIMES-DISPATCH, June 10, 2008, at Al.

9 Walton v. Johnson, 440 F.3d 160, 178 (4th Cir. 2006) (en banc). Six judges dissented from the opinion. Id. at
182-91.

%0 Green, supra note 348.

%1 Death Row Inmate Escapes Death, supra note 346.

%2 see supra notes 58-79 and accompanying text.
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mentally ill. However, no such training is offered to judges, and prosecutor training is limited to
training on opposing mental health claims raised by the defendant.*®

Conclusion
For the reasons stated, Virginia is in partial compliance with Protocol #9.

Recommendation

The Virginia Assessment Team recommends that the Commonwealth’s Attorneys’ Services
Council and the Educational Services Department of the Office of the Executive Secretary of the
Supreme Court of Virginia work with the Virginia Department of Behavioral Health and
Developmental Services to develop training programs for prosecutors and judges on recognizing,
communicating with, and protecting mentally ill individuals in the criminal justice system.

%3 See supra notes 69-75 and accompanying text.
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QUESTIONNAIRE: DEFENSE SERVICES

From: Paula Shapiro, Staff Attorney, ABA Death Penalty Moratorium Implementation
Project
To: David Baugh, Capital Defender (Central)

Ed Ungvarsky, Capital Defender (North)
Doug Ramseur, Capital Defender (Southeast)
Steve Milani, Capital Defender (Western)

Date: March 6, 2012

Thank your assistance with this questionnaire. Below is a list of questions related to the
provision of defense services in capital cases, particularly at the trial level, in Virginia. Please
answer each question as thoroughly as possible, attaching any additional pages if necessary. If
written policies exist for any of the information, please include those as well. Similar versions of
this document will be provided to each of the four Capital Defenders and to the Indigent Defense
Commission. If any question is unclear, or you have any other questions or concerns please feel
free to call me at 202-662-1596, Sarah Turberville at 202-662-1595, or Mark Pickett at 202-
662-1869. Please email your responses to paula.shapiro@americanbar.org, ideally by March
19, 2012. Thank you for your assistance with our Virginia Death Penalty Assessment Report.

AUTHORITY TO APPOINT, CERTIFY, AND MONITOR COUNSEL IN DEATH
PENALTY CASES

Assignment of Counsel
1. Please describe how the appointment process pursuant to Va. Code § 19.2-163.7 works in
practice.

a. Who or what entity assigns the attorneys who will represent an indigent defendant
at each stage of the proceedings [pretrial (including arraignment and plea
bargaining), trial, direct appeal, all certiorari petitions, state post-conviction and
federal habeas corpus, and clemency proceedings)]?

b. Are you aware of cases in your jurisdiction where the Capital Defender was not
appointed?

2. s there always one capital defender and one court-appointed certified capital counsel
from the list published by VIDC?

a. If not, why not? Please list any reasons.
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