I Contents

Dedication....... ... ... Xi

Author’'sNote . ........ ... .. ... i xiii

Preface: A Disability Tsunami. .............. ... .. ... .. ... by

Chapter 1:

Chance of Becoming Disabled . ......................... 1
Risks of Becoming Disabled. . ............................. 1
Issues and Consequences. . ..., 3

Chapter 2:

A Brief History of Disability Insurance. ................... 5
EndofanEra ....... ... ... i 5
Financial Losses, Tougher Standards . ................... ... 6
The New Era: Today’s Disability Claims Procedures ........... 8
Corporate Disability Insurance . ........................... 9
ERISA: Core Legislation for Disability Benefits . ............. 10

Chapter 3:

The Disability Insurance Maze......................... 13
Factual versus Legal Disabilities. . . ........................ 14
Group Long-Term Disability Coverage . . ................... 15
Individual Disability Coverage. .......... ... ... ... ..... 17
Disability Insurance Contractual Provisions. ................ 20
HIPAA: A Patient’s Rights ........ ... .. .. ... ... .. ... 23



Vi Contents

Chapter 4:

The Claims Process. .. .......covviiiiiiiiii i, 27
Partsofan LTD Claim . ........ .. ... .. ... ... ... ...... 28
Supplementing the LTID Claim . .. ........................ 31
Doing It Right the First Time ............. ... ... ... .... 31
Common Reasons Disability Claims Are Denied ............. 32
The Role of Claims Examiners ........................... 35
Communicating with the Claims Examiner ................. 37
Video Surveillance .. ........... ... . L L o il 39

Independent Medical Exams and Functional

Capacity Evaluations. . ........... ... ... ... . oL 39
The Claimant-Physician Relationship ..................... 41
Dealing with a Noncooperative Doctor. . ................... 43
Major Mistakes to Avoid. . ........ ... .. .. .. . L oL 44
Successfully Filinga Claim. ............ ... ... .. ... .. ... 48
Sample LTD Claim Form . . ....... ... .. ... ... ... ... ... 50
The Definition of Disability Revisited . . .. .................. 60
Lump-Sum Settlements .. ............ ... ... ... .. ...... 62

Chapter 5:

Disability Claimants and Mental Health. . ................ 67
24-Month Mental/Nervous Disorder Limitation . ............ 71
Mental Health Parity in Disability Insurance .. .............. 72
Mental Health Parity in Long-Term Disability Benefits. . ... ... 73
Further Analysis . ........ ... ... ... . ... 75
State Law Approaches to Parity . . ......................... 76

Chapter 6:

Self-Reported Disabilities. . . ................. ... ... 79
ChronicPain....... ... .. ... .. . . . . 80
Chronic Fatigue Syndrome . ........... ... ... .. ... .. .... 81

Cost-Containment Provisions. . . ......... ... . ... ... .. 82



Contents vii

LTD Claims for Self-Reported Disabilities .................. 83
Subjective Pain: A Valid Claim under ERISA . ............... 86
Establishing a CFS Claim with the SSA . .................... 87

Chapter 7:

Social Security Disability Claims .. ..................... 91
Filing a Social Security Disability Claim .................... 92
Residual Functional Capacity Assessments. . ................ 95
Social Security Pre-Hearing Documentation
(Sample Hearing Brief) . ....... ... ... .. ... . ... ... 97
Using Social Security’s “Grid Rules” .. ..................... 98
The Interaction of Social Security Claims and Group
LIDClaims . . ..o 113
Flow of Cases through the SSA Disability Process ........... 114
Social Security Fee Agreements. . ........................ 115

Chapter 8:

Disability Claims with the Department of

Veterans Affairs . ............. .. .. il 117
PTSD and Traumatic Brain Injury. .......... ... ... ... .. 118
Struggles Faced by Veterans. . ........................... 119
Filing a VA Disability Claim . . . ......... .. ... ... ... ... 121
PTSD versus Personality Disorder. ....................... 124

Chapter 9:

Group LTD ConversionRights . . ...................... 127
After EmploymentEnds. . ....... ... ... ... oo oL 128
Group Life Insurance. . .......... ... ... ... ... ... .. ... 130
Health Care Coverage ................................. 133

Electronic Delivery of Employee Benefit Documents ... .. ... 134



viii Contents

Chapter 10:

Disability Insurance Taxation................ .. ... ... 137
Private Letter Ruling: Revenue Ruling 2004-55 .. ........... 138
Tax-Favored Disability Insurance. . ....................... 139
Tax Treatmentin Various Cases. . ........................ 141

Chapter 11:

Advising Your Client on Returning to Work:

Current Law and Regulations. . ....................... 145
Employer Concerns . ............ .. ... ... 151
Social Security’s Ticket to Work Program. ................. 153
Legally Terminating an Employee. . ...................... 155

Chapter 12:

Resources for Claimants. . ................ ... ... ..., 159
What It Can Be Like to File a Claim without a Lawyer. ... .. .. 160
Self-File Checklist for Claimants without Legal
Representation . ............ .. ... . i 162
Frequently Asked Questions ................ .. ... .. ..... 166

Afterword:

Disability Protection for Attorneys. . ................... 169
Seamless Coverage . .............oouiiiiiiii... 170
Insuring in a Professional Specialty. . ..................... 171
Protecting Your Law Firm through Insurance
Covering Gross Revenues. . ........ ... ... ... ... .. .... 175

Additional Resources . ............ ... i ... 179

Appendix A:

Excerpt from “ERISA Enforcement of the
HIPAA Privacy Rules” ........... ... . oot 185



Contents ix

Appendix B:

Excerpt from “Eradicating Discrimination

among Individuals with Disabilities: Parity

in Employer-Provided Long-Term Disability

Benefit Plans” .......... ... ... i, 189

Appendix C:

Subjective Symptom Disability Claims:

Chronic Fatigue, Fibromyalgia, and

Multiple Chemical Sensitivity Syndrome ................ 195

Appendix D:

Excerpt from “Law and the Problem of Pain”............. 219

Appendix E:
Subjective Pain Testimony in Disability
Determination Proceedings: Can Pain

Appendix F:
Excerpts from “Medical Proof, Social Policy,
and Social Security’s Medically Centered

Definition of Disability”. ............ .. ... ... oL 231
Appendix G:

Code of Federal Regulations, Social Security

Administration “Residual Functional Capacity”........... 235
Appendix H:

Acquiescence Ruling 01-1(3): Sykes v. Apfel,

228 F.3d 259 (3d Cir. 2000)—Using the Grid

Rules as a Framework for Decisionmaking

When an Individual’s Occupational Base Is

Eroded by a Nonexertional Limitation—Titles Il

and XVI of the Social SecurityAct..................... 239



X Contents

Appendix I:

FeeAgreements ............cciiiiiiiiiiiiinnnnn, 247
Appendix J:

Attorney Fee Agreements for Disability Claims:

What Is a Fair and Legal Agreement?................... 255
Aboutthe Author . ..... ... .. ... . . . i i 263
Tableof Cases .. ....... ... . i 265



