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I
’ve tried to do something a little off beat in this book, so you 
might want to read this introduction and see what I had in 
mind.

The Concept
My idea was, fi rst, to entertain readers (lawyers and nonlawyers) 
with some short stories about lawyers, and second, to pass along 
to my younger colleagues some septuagenarian pointers.

In coaching lawyers and law students over the years, I fre-
quently used examples to illustrate the points I wanted to empha-
size. When the point involved lawyering, although I preached a 
ton of “how to” gospel, my favorite approach was to depict the 
wrong way to do something, followed by analysis and advice on 
how it might better be handled.

As I penned these fi ctional tales, I saw that while much of the 
lawyering involved was praiseworthy, a portion was question-
able, and some of it stunk up the joint. So I decided to write a 
commentary to each story, aimed at getting readers to focus on 
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the actions taken, decisions made, and rationalizations off ered 
by the fi ctional attorneys. “How’d they do?”—that’s the recur-
ring question I pose to you, before off ering my own views on 
both the specifi c instance and certain broader related issues.

Although you need to have read the story for its commentary 
to be worthwhile, it isn’t necessary to read the commentaries to 
enjoy the fi ctional tales on their own terms. This is especially 
true for those of you who aren’t lawyers—the commentaries are 
just an added feature that you can peruse or pass on by. 

By the way, my hope is that you nonlawyers will fi nd these 
stories readily accessible. The issues posed are well within your 
experience, at least those of you with a foot in the business world. 
I took special pains not to let a lot of “law” intrude on the action, 
and you’ll search in vain for a Latin maxim or any phrase begin-
ning with “hereinafter.”

About the Stories
The ten short stories in this collection share a common thread—
there’s at least one lawyer at the core of every tale.

After a lifetime of writing nonfi ction instructional books, I de-
cided to test my fi ctional chops. I chose lawyers as my subject 
because, for almost thirty-fi ve years, I was an active member of 
the profession and a close observer of the breed.

The backdrop for most of the fi ction involving lawyers in print 
today—to say nothing of the innumerable lawyer-centric televi-
sion shows and movies—is criminal law. Even when civil law 
comes into play, it’s usually portrayed through the prism of the 
litigation process. America seems fascinated by judges and ju-
ries, and by lawyers who strut and posture in dramatic court-
room scenes or make life-or-death decisions the night before a 
trial. So let me come clean at the outset—with the exception of 
the trial excerpt depicted in the tale “You Gotta Get Me Off !,” 
that’s not what you’ll fi nd in these stories.

What I did for a living—except for some requisite lawsuits 
in the 1980s when I was defending companies against hostile 
takeovers—was to try to keep my business clients out of litiga-
tion. I helped fashion deals and negotiated agreements designed 
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to move things forward on an amicable—though rarely warm 
and fuzzy—basis, so as to accomplish mutual aims, ward off  
potential disputes, or both.

As a result, I rarely saw the inside of a courtroom. Most of my 
hours were spent in offi  ces, around conference tables, and on the 
telephone. (For an extended metaphor of what we business law-
yers do for a living, check out the story entitled “Father’s Day.”) 
My activities were seldom as dramatic as the litigation you see 
portrayed nowadays—although in truth, large chunks of actual 
litigation are quite tedious, as anyone who has served on a jury 
is likely to attest. But one thing a business lawyer’s practice does 
have is confl ict—albeit in a mostly civilized form—and confl ict 
is the stuff  of fi ction.

Many of the confl icts I faced or observed took place lawyer-to-
lawyer, frequently at the negotiating table. There were also con-
fl icts between a lawyer and his own client or prospective client. 
Confl icts existed within the law fi rm itself—between partners 
or between a partner and the associate working for him. Some 
of the most wrenching confl icts took place within the lawyer’s 
mind, as his better and baser instincts wrestled over how to deal 
with a sticky problem. And all the while, family confl icts involv-
ing a spouse or child often intruded on what was happening at 
the offi  ce.

The topics explored in these stories emerge out of such con-
fl ict-prone relationships. In some cases, there’s an ethical is-
sue at the core—a law fi rm deciding whether or not to take on 
questionable business (“The Smell Test”), a lawyer who discov-
ers he may be sponsoring false testimony (“You Gotta Get Me 
Off !”), a lawyer directed by his client to perform a distasteful 
action that raises ethical questions (“The Reluctant Eulogist”). 
Wrestling with the implications of telling the truth is a recurrent 
theme—most notably in “Partnergate” (vis-à-vis one’s partners) 
and “Sex, Lies, and Private Eyes” (in dealing with a client).

The lawyer-client relationship also abounds with other issues, 
such as the client who doesn’t level with his own lawyer (“On-
the-Job Training”), and the lawyer who has the misfortune to 
see a client at his worst (“The Corollary Axiom”). In “Negotiat-
ing 101” this relationship is viewed from the vantage point of a 
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client under pressure and concerned with the soundness of the 
advice he’s receiving.

Partners in a law fi rm can sometimes fi nd themselves at cross-
purposes with their colleagues over issues like taking on new 
business (“The Smell Test” and “On-the-Job Training”) and 
making new partners (“Partnergate”), while intergenerational 
tensions can undermine collegiality (“The Reluctant Eulogist” 
and “The Smell Test”). Partner-associate relations may also be-
come strained, as detailed in “Awash in Associates,” “Sex, Lies, 
and Private Eyes,” and “Partnergate.”

The subject of negotiating deals takes center stage in “Negoti-
ating 101,” “On-the-Job Training,” and “Awash in Associates.” 
Family connections that impinge on legal practice are explored 
in “The Smell Test” and “The Corollary Axiom” (spouses), and 
in “Father’s Day” (parent-child).

In three of the stories—“Awash in Associates,” “The Reluctant 
Eulogist,” and “On-the-Job Training”—the lawyer is handling 
more than one assignment simultaneously. That’s a way of life in 
a commercial practice—only rarely are we able to concentrate 
all our energies on a single matter.

When someone writes stories about his former profession, 
the question naturally arises whether the tales are fi ction or just 
thinly veiled fact. There are two dimensions to this question—
the incidents described and the people involved.

The happenings depicted here very well could have happened 
to me or other business lawyers. But, as far as I am aware, they 
didn’t occur—at least not in the way they do in the stories. This 
is what fi ction is all about—the author making up plausible tales 
to stoke the reader’s interest. If I had wanted to relate what actu-
ally happened to me, I would have chosen the memoir format, 
à la certain lawyer-authors like Louis Nizer. But though there 
were times in my career when I was tempted to transcribe my 
personal experiences, I always shied away from doing so in the 
end—concluding that my clients and colleagues were entitled to 
their privacy.

As for the people who populate these stories, I’ll begin with 
the usual disclaimer that no character is intended to resemble 
anyone living or dead. Sure, certain of them may exhibit a trait 
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that’s shared by someone I’ve known over the years, but one trait 
does not a character make, and I didn’t set out to pattern any of 
these folks after a particular acquaintance.

In this case, however, I have to go one step beyond the usual 
disclaimer, and here’s why. In my professional career, the great 
bulk of lawyers I interacted with, both at my fi rm and elsewhere, 
as well as most of the clients I served, were competent, decent 
individuals with good intentions and an absence of malice. The 
problem with depicting such people in a work of fi ction is that 
the resulting characters are . . . well, let’s just say, boring. I didn’t 
want to write boring fi ction. So in order to inject some juice into 
the stories—to create confl ict and tension and also to enhance 
the educational aspect—I found myself honing in on less desir-
able traits exhibited by a small minority of people I’ve come in 
contact with over the years. These include:

an excessive drive to bring in new clients, retain existing ones, 
win a case, make money, gain prestige or power—the excess 
causing the lawyer to turn a blind eye to questionable behav-
ior and unsavory situations
the temptation to lie on a minor matter, which then leads into 
a tangled morass that’s tough to climb out of
large doses of hubris that accompany modest success and 
ultimately undermine good judgment
the urge to fi nd scapegoats in the aftermath of failed 
enterprises
the compulsion to manipulate people and things to accom-
plish goals that may otherwise be out of reach
the glib rationalizing that strives to justify questionable per-
sonal conduct.

In addition, the stories display other shortcomings (less repre-
hensible but still worthy of scrutiny) that many of us fall prey 
to—the reluctance or inability to deal with sensitive personal is-
sues and relationships, a paralysis of action in the face of a major 
problem, the loss of confi dence experienced when fi nding oneself 
on unfamiliar ground. (This is why, in titling the book Smell Test, 
I dropped the defi nite article from the name of the fi rst story, 
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“The Smell Test.” There’s plenty of stuff  in these pages—going 
well beyond the fi nite limits of a corporate securities scheme—
that could benefi t from the scrutiny of a well-trained sniff er.)

The lawyers in these stories exhibit these and other undesir-
able traits. As a result, I frankly don’t like some of the characters 
I’ve created—and, based on the reactions I received from my 
former secretary as she typed a few of these stories, you prob-
ably won’t either. A number of these people would not be my 
choice as colleagues or clients. Half a dozen or so of the law-
yers—Ralph Landry in “On-the Job Training,” Paul Garson in 
“Partnergate,” George Troy in “The Reluctant Eulogist,” Jack 
Lawrence in “You Gotta Get Me Off !” and “Sex, Lies, and Pri-
vate Eyes,” Lenny Tatum in “The Smell Test,” Alex Gibson in 
“The Smell Test” and “The Corollary Axiom”—may be smart, 
or at least shrewd, but I wouldn’t want to pal around or do busi-
ness with them. They give in too easily to human frailties and 
display negative traits I fi nd abhorrent. But—heaven help me!—
I do relish them as fi ctional characters.

As for myself, well, no one in this book is intended to be me. 
Even where there’s a fi rst-person narrator who occupies the kind 
of niche I may once have fi lled or who fi nds himself in a situa-
tion I used to face, he’s not yours truly. A character may make a 
statement or take some action that’s comparable to what I might 
have said or done under the circumstances—and in the com-
mentaries, I point out a few places where those actions or views 
hit pretty close to home—but other characters react in ways that 
are completely alien to me.

In case you’re interested in what attributes of a lawyer I fi nd 
praiseworthy—and don’t wish to wade through my book Lawy-
ering, which is all about the subject—there’s some indication of 
my views in the penultimate section of the last story (“The Re-
luctant Eulogist”).

I want to mention two decisions I made in connection with 
the book. First, I decided to have all the stories relate to a single 
law fi rm—or in the case of “Negotiating 101,” to a lawyer who 
was formerly at that fi rm. This made sense for several reasons: 
it enabled certain characters from one tale to reappear in a later 
episode so as to expand their personalities; the fi rm didn’t need 
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to be redescribed in each story; and I could show the breadth of 
functions that a lawyer in a commercial nonlitigation practice 
undertakes.

However, I don’t want anyone to think that the fi ctional fi rm 
in these stories—Jenkins & Price—is the fi rm I was a partner of 
for so many years. (Nor, by the way, is Jenkins & Price intended 
to resemble any other particular fi rm.) Anyone who knows my 
actual fi rm will realize that at once. My fi rm was (and remains) 
a fi rst-class collection of worthwhile, hard-working, smart, and 
sensible individuals. By contrast, I would not want to be a part-
ner of the fi ctional fi rm of Jenkins & Price. 

My second decision involved the time period when the sto-
ries take place. I’ve been retired from the active practice of law 
for eleven years now. As a result, I felt most comfortable with 
the idea of placing the action in a period when I was actively 
engaged in lawyering. The period I chose for the stories is the late 
1970s—1977, 1978, and 1979, the Jimmy Carter years. That’s a 
period I knew well—I was in the thick of my practice, while si-
multaneously writing the Lawyering book.

So that’s the world I’ve tried to convey in these pages. There 
won’t be any cell phones or emails or faxes. It was a time when 
there were relatively few women lawyers, and even fewer women 
partners of law fi rms, so most of my characters are male. (That 
accounts for the preponderance of “he” and “him” pronouns 
over “she” and “her,” for which I apologize to the innumerable 
and estimable women who so enhance the profession today.) 
There are certain other diff erences in detail from today, includ-
ing the contemporary references the characters make. But I be-
lieve that most of the essential situations facing business lawyers 
back then weren’t dissimilar to what they face now. The issues 
that give rise to ethical problems or client concerns or negotiat-
ing impasses or internal fi rm squabbles still ring true today.

Concerning the Commentaries
I’ve included a commentary on each story, positioned right 
after it. Unless the book is being used for group discussion pur-
poses (as noted in the next section), I recommend reading the 
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 commentary after fi nishing the story—while the particulars are 
still fresh in your mind—before going on to the next tale.

Each commentary contains a number of italicized questions 
directed to you, the reader. I typically set the stage by describing 
some action, decision, or statement of the fi ctional lawyer and 
then “stop the action” to ask whether or not you approve of the 
character’s performance—and if not, how you would have han-
dled it in his shoes.

You can, if you’re so inclined, breeze right through these que-
ries and read my own views on the subject, which follow immedi-
ately thereafter. But I think you’ll be giving up something of value 
if you don’t pause fi rst and spend a few moments facing up to the 
problem posed. It’s a good opportunity to formulate your own 
uninfl uenced reaction—to test how sharp your instincts are.

Since most of these queries involve matters of judgment, rea-
sonable opinions can diff er and there may be several acceptable 
ways to approach the problem. I encourage you to disagree with 
my views on the subject if they fail to resonate. My aim is to 
provoke thought by having you refl ect on these situations—not 
to drill some “correct” response into your head.

Many of the challenges facing the fi ctional lawyers are not just 
idiosyncratic episodes but fall into broader categories of profes-
sional behavior. Because you’re unlikely to encounter in life the 
precise fact pattern occurring in the story, I’ve included in the 
commentaries my thoughts on certain elements of the larger is-
sues illustrated by the tales. I hope you’ll fi nd such discussions 
helpful.

Using the Stories and Commentaries for Group Discussion
This section is primarily for those readers who may be interested in using 

the book as a resource for training or classroom purposes.
I envision these stories and commentaries being useful in law 

fi rm or law department training sessions as well as law school 
classrooms. (I’ll refer to all these collectively as “group sessions,” 
to the leaders or instructors as “leaders,” and to the lawyers or 
law students attending as “participants.”) For instance, several 
of the stories would be useful in seminars on negotiating; others 
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could work for programs on ethics or professionalism, on lawyer-
ing generally, law fi rm dynamics, or lawyer-client relations.

I think the process will work best if the participants read the 
story or stories to be discussed in advance of the session. It takes 
a big chunk of time to read the material for the fi rst time in the 
session. By preparing in advance, the participants will also have 
more opportunity to refl ect on the issues raised. Still, if enough 
time has been scheduled for the session, there’s nothing wrong 
with spending the fi rst half hour or so in a silent read-through.

On the other hand, I think it would be preferable for the par-
ticipants not to have read the applicable commentary before the 
session. If this can be arranged, then the session can be treat-
ed, in eff ect, as a multiparty commentary. The leader can refer 
to the particular circumstances from the story, pose the issues 
raised by the discussion questions, ask the group for their views, 
and then either paraphrase my views, give his or her own opin-
ions, or both. Hopefully, some diff ering viewpoints will emerge, 
making for a livelier session.

If the participants have read the applicable commentary in ad-
vance of the session, the leader can still handle things the same 
way, although some of the spontaneity is bound to be lost—plus, 
it’s hard to determine whether views expressed that are close to 
my own are original. So I suggest approaching this situation a 
little diff erently. Rather than take the group through each twist 
and turn of the plot, I’d run the session in a more free-wheeling 
manner. I might ask the group what signifi cance they took away 
from the tale, what views in the commentary they disagreed with, 
whether they’ve encountered similar situations, what aspects may 
be diff erent today, and so on. Skipping around like this is one way 
to elicit the group’s real areas of interest. Toward the end of the 
session, the leader can discuss any particular points he or she feels 
are important that haven’t been previously covered.

In any of these iterations, the leader needs to decide how much 
he or she wants to stick to the specifi cs of the story, versus taking 
off  from these to the broader points raised in the commentary or 
to other generalized concerns that the leader considers signifi -
cant. This is purely a matter of individual judgment, tempered by 
how much time has been allotted to each story and situation. 
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In case anyone is interested in further elucidation of the more 
general themes, I’ve included references to chapters or sections 
from some of my books, especially Lawerying—A Realistic Ap-
proach to Legal Practice (Law Journal Seminars-Press, 1979); Smart 
Negotiating—How to Make Good Deals in the Real World (Simon and 
Schuster, 1992); and Advise and Invent—The Lawyer as Counselor–
Strategist and Other Essays. (Prentice-Hall Law and Business, 1992). 
There is also considerable material on negotiating in my fi rst 
book, Anatomy of a Merger—Strategies and Techniques for Negotiating 
Corporate Acquisitions (Law Journal Seminars-Press, 1975).

For video examples of my penchant for depicting the wrong 
way to do something and recommending how it might better 
be handled, there are two instructional videos I made for the 
Practicing Law Institute that involve the mistakes lawyers make 
in dealing with clients and how associates cope with some hairy 
situations. Also, the fi nal section of my Smart Negotiating for Law-
yers PLI video course (entitled “The Lawyer’s Report Card”) al-
lows viewers to test their evaluation of how eff ectively the actor-
lawyers are negotiating or handling clients (mostly not-so-well) 
against my own analysis.

Well, that’s enough introduction. I hope that readers will fi nd 
these tales entertaining and that lawyers will consider the stories 
and commentaries useful in imparting some worthwhile tips on 
professional behavior.
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