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Trial Practice

Neal Ellis

t has probably not escaped your attention that our Section has a new name. As the
rt Trial and Insurance Practice Section, we recognize and emphasize the important role
trial practice and trial lawyers play in our Section. Trial lawyers for plaintiffs, the
defense, and insurance companies have always had a home in TIPS, and the welcome
mat is out for all lawyers who find that their practices frequently lead to the courtroom.
Our Section sponsors a wide variety of programs for trial lawyers including the TIPS
National Trial Academy held each year at the National Judicial College in Reno, Nevada.
This issue of TortSource is devoted to trial practice. Future issues of TortSource will fea-
ture regular columns dedicated to the art of trial practice.
In this issue you will learn how to make your direct examinations of witnesses more
effective. John Buckley, chair-elect of our Trial Techniques Committee, tells us how to
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Tips for Effective
Direct Examination

John Buckley

ou can see it on the jurors’ faces—“Another boring direct examination?” You don't ever
have to see that look again.

The key to effective direct examination is to keep in mind the ultimate goal of direct
examination and, ultimately, of your entire case presentation: Tell a persuasive story. It is
actually simple to turn the witness’ testimony into a portion of the story. Think hard about
what role the witness plays in your overall case. She’s not there simply to present evidence
or prove an element of your prima facie case. She is there to tell a part of your story and
to persuade the jury that her part (1) is true and (2) fits into the overall story (3) in a man-
ner that compels the jurors to your conclusion. Position your witnesses in the context of
your overall story, and let your direct examination explain how each fits into the big
picture.

The jurys attention is critical. In order to persuade a jury, you must get their attention
and keep it. There are several ways to do this, but using action is one of the best. Have the
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convey our story and persuade the jury in the direct case. Trial consultant Kelly Naylor
explains how trial preparation research including focus groups can enhance our chances
at trial. In the past widely publicized studies were used to support the proposition that
the most important parts of the trial were opening and closing. David Davis explores the
theories of primacy and recency and concludes that trial lawyers should pay more atten-
tion to story telling through presentation and structuring the evidence. Don Beskind
reviews David Balls best-selling Theater Tips and Strategies for Jury Trials. West Group has
created an innovative software tool for trial lawyers called Westlaw Litigator. See what
Kassi Erickson Grove has to say about this exciting new product.

We are pleased to bring you this issue of TortSource devoted to the art of trying cases.
Look for more coverage of trial practice issues in coming issues.

Neal Ellis is a partner at Hunton & Williams in Raleigh, North Carolina. He can be reached
at nellis@hunton.com.

The Myth of Primacy
and Recency at Trial:

Tell Stories Instead

or many years trial consultants and
lawyers have touted that trials should be
structured to take into account primacy and
recency effects. In its simplest form (and
there really isnt much else to it), primacy
and recency theory posits that people best
remember information from the beginning
and end of communications and forget what
went on in the middle. This idea has been
used to argue that openings and closings are
the most important parts of the trial; that the
beginning and end of witness testimony must
have impact; that lawyers should cover
important points at the beginning and end of
a trial day; and so on.

David Davis

Although these ideas may make intu-
itive sense, there is no real empirical evi-
dence to support primacy and recency
effects as fact. The concepts were devel-
oped in 1957 by A.S. Luchins and includ-
ed in a book, The Order of Presentation in
Persuasion. Luchins based his conclusions
on a series of experiments in which sub-
jects read lists of words and then immedi-
ately repeated the words they remem-
bered. The enormous amount of follow-
up work and experiments generally share
two features: They (1) use word lists and
(2) measure the subjects recall shortly
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Illustration by Andrew O. Alcala



Meeting Round-Up

A Grand Time in Texas

come reception was graciously sponsored by Austin-based Slack & Davis and set the
tone for an upbeat and productive Spring Meeting. The social highlight was a
Saturday night reception and dinner, sponsored by Winstead Sechrest & Minick.
The dinner was held at the bigger-than-Texas Bob Bullock State of Texas Museum.

he stars were big and bright as TIPS
members  enjoyed the  Spring
Leadership Meeting, May 1-4, in
Austin, Texas. The capital city was
abuzz with the Texas state legislative
session where tort reform was high on
the list of priorities; live music, which
filled the air; and street festivals high-
lighting the artistic and cultural diversi-
ty of Austin. The tremendous success
of the meeting was due to the leader-
ship of the host committee co-chaired
by Robert and Cindy Bass, and the TIPS
staff who showcased the best that

Austin has to offer in hotel accommoda-
tions, dining, live music venues, and
cultural activities. TIPS members were
treated to meetings and accommodations in two of the regal jewels of the state: the
Stephen E Austin Hotel and the Driskill Hotel. Both hotels boast a rich history that
mirrors that of Texas and both are noted as historical landmarks complete with

Toya Cook Haley

The Bar & Grill Singers entertain the crowd in Austin.

architectural details and furnishings of the period.

The social activities began in the governor’s suite of the historic Driskill Hotel and

continued each evening in a different breathtaking venue within the hotel. The wel-

justice.

TIPS members and guests were treated to a concert by the Travis County Bar
Association’s internationally known Bar & Grill Singers. In addition to the concert
and dinner, attendees were free to roam the vast collection of Texas historical mem-
orabilia amassed in the monolithic building.

Throughout the meeting, the Section focused on outreach
to women and minority lawyers, the plainitffs’ bar, and corpo-
rate counsel. The Task Force on Plaintiff’s Involvement and the
Task Force on Outreach to Women and Minority Lawyers co-
sponsored a highly publicized and well-attended reception
recognizing Broadus Spivey, a legendary plaintiffs attorney
from Austin, as a recipient of the Pursuit of Justice Award. The
award is in recognition of Spiveys lifelong devotion to the legal
profession and significant contributions to the pursuit of
In addition to TIPS members and friends, a host of
friends and colleagues representing the local and statewide
judiciary, the Travis County Bar, Austin Black Lawyers, and the
Mexican American bar associations of Austin were in atten-

dance. In an ongoing effort to further develop networking and
Section mentoring opportunities for our members who are in-
house corporate counsel and those who are new to Section

leadership, a networking reception was held on Saturday evening with current and
future leaders of the Section.
All'in all, we had a grand time in Texas. [J

Toya Cook Haley is an associate at Winstead Sechrest & Minick, in Austin, Texas.

witness preparation, “Your Cast
Rehearsals,” is the most comprehen-
sive and useful 11 pages available on

admit to being one of David Ball’s
most ardent admirers. Ball, for those
who do not know of him, is a jury
consultant who came to that work
from the theatre, having been a direc-
tor, playwright, and producer; and
from academia, where he taught
drama at Carnegie Mellon and chaired
the Drama Department at Duke
University. It was at Duke where our
paths crossed. I use him often as a
consultant in my cases, and I read
everything he writes.

Theater Tips is the second edition of
Ball’s first book on trials. A sort of
transitional piece for him as he moved
from theatre to courtroom, the first
edition took his ideas about telling fic-
tional stories to audiences and applied
them to telling real stories to jurors.
He took stagecraft concepts like vis-
ceral communication, point of view,
forwards, backwards, and climax into
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the courtroom. He used
the dramatists eye to
suggest techniques for
cross examination (e.g.,
putting the key phrase
at the end of the ques-
tion to reduce the time
the witness has to
think). Techniques I
learned from Ball’s first
edition are so much a
part of what I do in a
courtroom that I often
forget how recently I
learned them. One
chapter, now even better
in the second edition,
“The Leading Character:
You,” is so helpful on
the topic of how a
lawyer should appear

and behave in a courtroom, that I
reread it before every case I try.

The second edition is made up of
about half the best material from the
first edition, thoughtfully revised, and
about half new material. The revisions
and additional material draw on Ball’s
years of jury consulting experience
since the first edition. The chapter on
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Theater Tips and Strategies for Jury
Trials (2nd Edition)

By David Ball (National Institute for
Trial Advocacy)

the subject, covering not only how to
make the witness a better witness but

also how the attor-
ney can become a
better witness
coach. From wit-
ness prep through
closing argument,
Ball’s book shows
how to take the
tested techniques of
theatre and apply
them to each seg-
ment of a trial.

To me, the major
improvement in the
second edition is
not in the first half
of the book on
“Methods,” but in
the other half called
“Applications,”
where Ball brings
his experience to
bear on issues all

trial lawyers face. “Working with Co-
counsel,” “The Awkwardness of Voir
Dire,” “Reading the Jurors,”
“Paralegals in Court,” and “The Care
and Feeding of Experts” are just some
of the topics. These are not common
topics in trial practice books. In fact,
though an avid reader of trial practice
books, I have not seen anything else-

where like his two sections on effective
courtroom collaboration with co-coun-
sel and paralegals.

Ball may spin his applications sec-
tion off as its own book some day, since
theater strategies are only part of the
content. Until he does, however, the
reader gets two books for the price of
one and, since the book is in paper-
back, it is an unbelievable bargain.
This book belongs on every litigator’s
shelf. O

Donald Beskind practices with Twiggs,
Beskind, Strickland & Rabenau, PA., in
Raleigh, North Carolina, and directs the Trial
Practice program at Duke Law School.

In Motion

David Casey, Jr., a senior partner
with the San Diego law offices of
Casey Gerry Reed & Schenk, was
honored with the Author E.
Hughes  Career  Achievement
Award from the University of San
Diego.[
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To Reach the Destination,
Use a Map: Pretrial Research
Is Trial Preparation

Kelly E. Naylor

are journeys successfully completed? To achieve any goal, it is necessary to
havefa plan or a map to guide the process. Conducting pretrial research, including
ase“analysis, holding focus groups, and/or assessing trial simulation are crucial
tools to map a concerted and strategic trial plan. The major tools to prevail at trial,
including juror selection and courtroom
presentation development, are substantially
strengthened by pretrial preparation of the
case using social science research methods.
Building methodologically sound pre-
trial research activities into case develop-
ment allows the trial team to meet the fol-
lowing goals:

e Overall case evaluation that is increased
in objectivity. ~ This process answers
questions like, “What are the serious case
problems perceived by potential jurors?”
and “What is the crucial information that
jurors need to decide this case, and what
facts distract them from seeing our posi-
tion clearly?”

e Identification of attitudes and belief sys-
tems that will likely impact the verdict-
related reasoning of jurors i

e Gaining a deeper understanding of facts @
and opinions that support each side of i
the case

e Demarcation of life experiences that
relate to key case facts, and how those experiences and consequent attitudes
influence views of the case story

e Discovery and development of trial strategies that can address case weaknesses
and underscore case strength

e Developing and testing arguments, exhibits, and evidence presentations before
trial, and obtaining ways to strengthen those strategies

e Setting a schedule for trial preparation that typically moves deadlines earlier in
the process, allowing more time and targeted energy to prepare the case—result-
ing in higher confidence and flexibility in court, rather than consistently being
distracted by crisis management

e Repeated opportunities to refocus on the broader and overarching issues of a
case that are highly relevant to jury decision making and yet can get lost in the
detail shuffle

e Discovery and development of potent case-related themes and effective ways to
communicate case themes to a jury, including use of language, visual presenta-
tion, and key documents
Identification, development, and testing of jury selection strategies
Polishing the case narrative or story, and better understanding jurors likely
expectations of how the trial story should unfold and why, including attributed
motives and the moral lesson of the trial story,

e Identification of the major questions that if left unanswered will distract jury-eli-
gible focus group participants from the central issues of the case
Testing the utility of jury instructions and verdict forms
Showing major reactions of jurors to damages requests and the bases on which
focus group jurors use reach liability and damages-related decisions, including
issues for which jurors are likely to reduce damages calculations
Finding the likely processes of jury deliberations
Eliciting venue, juror demographic, and case fact-related factors that may influ-
ence jurors’ views of the case
Providing a comprehensive story narrative for presenting case facts
Increasing trial team confidence in the trial presentation or settlement strategies

Following the Map: Pretrial Research Preparation Drives Trial Readiness

Trial management and preparation oversight can be enhanced by pretrial
research, which forces the scheduling of time to discuss, plan, evaluate, and
reevaluate trial strategies. Investing time and money in focus group research
requires that attention be paid to the case. For pretrial preparation, if garbage goes
in, garbage comes out. It is essential to think about any case to be tested with a
critical eye, and to sharply curtail the amount of information to be presented for
evaluation to a mock jury panel. Thus, much of the fat is cut away, and broad con-
ceptual frameworks for presenting the case are constructed.

Early pretrial focus groups can assist in discovery by providing direction about
what jurors want to know about a particular case and from a particular witness. In
addition, focus groups can be used to design and test exhibits. Trial simulations fur-
ther provide opportunity for practicing portions of the trial presentation and testing
the effectiveness of opening statements, evidence presentation, witness credibility, and

closing arguments. In addition, the process of
completing pretrial research can inform set-
~  tlement negotiations.
| Ideally, focus group planning and execu-
tion occur many months before trial,
| with trial simulations being conducted
slightly closer to the trial date. Care should
be taken to fully evaluate a case and,
| when feasible, to use a series of steps in the
| focus group process to inform trial presen-
tation strategies. This procedure typically
includes more than one focus group, or
a mock trial with a minimum of three
breakout juries to deliberate the case simul-
[ taneously. It is ill advised to base any
| conclusions on a single effort, and method-
| ological considerations must be observed to
obtain the most reliable data possible.

In particular, trial preparation research
should be conducted in the venue of the
trial, unless there is a concern about the

- population size. If so, another venue that

approximates the trial venue closely but
will not risk any contamination of the jury
pool for the test case should be used. Research participants should be selected in
a manner with no systematic flaws, and should be carefully screened to assure that
they are jury eligible, not likely to be called soon for jury service, and not likely to
have participated in any research by the opponent. Furthermore, participants in
focus groups must be capable of understanding, signing, and observing a confi-
dentiality agreement representative of the venire; and not in any way involved in
the test case or likely to disclose or have a temptation to discuss the focus group.

A clear and doable plan for each focus group or trial simulation should be
developed well in advance of conducting the research. Like the preparation plan
for the focus group, the focus group plan should include what is to be done, for
how long, and by whom, with an eye to meeting several major goals already
defined. These goals often include assessing specific bad facts of the case that have
been identified beforehand. These bad facts that can hurt the case can then be pre-
sented better or neutralized using any number of strategies. Other important
research goals are the evaluating of the trial narrative and developing a list of unan-
swered questions that jurors have about the case. At trial, fleshing out the story to
fit with juror expectations and answering crucial questions allow jurors to con-
centrate on their decision, rather than spending energy on finding their way
through the trial presentation. Our job is to guide them smoothly through the
trial, so that erroneous information and distractions from their tasks are minimal.
Focus group results give that process life and direction.

Journey Without a Map?

Some attorneys feel that focus groups are too costly and time consuming to pur-
sue. However, what is the worth of being well prepared for trial?  Collaborating
with others who have conducted focus groups is often a good place to begin. Also,
a clear plan of what to test in a focus group that is coupled with the goals of trial
preparation goes a long way in defining what will come out of any pretrial research
and how it will be applied after the fact. There are many ways to keep the costs of
pretrial research within a budget and still obtain useful information to use at trial.

————— -
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Legislative Update

e

Class Action Legislation

Leo J. Jordan

n my last column 1 stressed the major effort by the business community to reform
the nation’s legal system. This effort is well underway and making important headway.
Class action, asbestos litigation, and medical malpractice are the primary targets. Lets
review this trilogy after almost six months into the 108th Congress.

Class Action Legislation

Following a series of unsuccessful efforts to enact class action reform by moving first
in the House of Representatives only to be stymied by Senate Democrats, the new
Republican leadership tried a new approach. In February 2003, the Class Action
Fairness Act of 2003 was introduced by Senate Finance Committee Chair Charles
Grassley (R-IA). Democrat support came solely from Senator Herb Kohl (D-WI).
Supporters of this legislation felt success in the Senate would be followed with relative
ease in the House.

To a large extent this strategy appears to be working. Recognizing that the
Republican majority in the Senate remains 51-49, the support of Senator Kohl certain-
ly increases the possibility of Senate passage.

On April 11 of this year the Senate Judiciary Committee, aided by important
amendments offered by Senator Dianne Feinstein (D-CA), passed a compromise bill
that would expand federal court jurisdiction over class action legislation. The Feinstein
amendments increased the minimal diversity aggregated claim requirement from $2
million to $5 million dollars. Feinstein amendments would also deny federal court
jurisdiction if two-thirds or more of the members of all proposed plaintiff classes are
citizens of the state where the action was originally filed.

Assuming voting unanimity of 51 Republican senators, aided by the affirmative sup-
port of Democrat senators Kohl and Feinstein, the new count of 53-47 gives aid and
comfort to supporters of class action reform. I can almost visualize business lobbyists
checking the current price of a good Southern Illinois champagne.

But as those who follow legislation know full well, the path to success is full of hills
and valleys, or in other words “high and lows.” The immediate highs from the
Judiciary Committee action were followed by despair upon a closer reading of the bill.
During the Judiciary Committee hearing Senator Arlen Specter (R-PA) offered one
amendment that would exempt from federal court jurisdiction certain “case consolida-
tions.” According to National Journal Congress Daily (5-1-03) legal experts have
described “case consolidations” as class actions filed under another name, as has been
the situation in Mississippi. Senator Specters amendment would also except from fed-
eral court jurisdiction “private attorney general” actions. These popular actions gener-
ally allow individual citizens to sue companies on behalf of the public.

What do the experts make of the Specter amendments? The initial reactions from
some business interests view the amendment as “gutting” the bill. As the bill heads for
the Senate floor the actual impact of these amendments remains unclear. Surely pro-
ponents will attempt to clarify Senator Specter’ intent; however, an element of uncer-
tainty has interrupted the momentum. Senator Specter has expressed his willingness
to discuss his amendments.

In the end though, assuming the Specter amendments are resolved to the propo-
nents’ satistaction, will the Senate pass this bill? Senate vote counters say the propo-
nents are three to five votes short of 60 votes needed to make the bill filibuster-proof.
This strategy also assumes the Democrats are willing to use up cherished political cap-
ital on a measure important to the business community but one not yet meriting high
public interest.

Asbestos

The second part of our trilogy reviews
an ongoing effort to bring closure to the
hundreds of thousand of claims arising
from exposure to asbestos. According to a
Rand Institute for Civil Justice study in
2000, more than 600,000 persons have
sought recovery for damages. The CQ
Today (4-24-2003) reported that Rand esti-
mates the total cost of all past and future
claims at between $200 billion and $265
billion.

Copies of the 2002 Annual
Meeting Programs are avail-
able. Call 800.776.5454 or go
online: www.abanet.org/fips/
2002annualcass.pdf.

According to the latest Congressional Quarterly reports, Senator Hatch is pressing
industry officials, labor unions, and insurers to agree on a proposal to establish a multi-
billion dollar trust fund to pay asbestos claims. Under the Hatch proposal, a special
tribunal would be established that would hear and issue awards to persons who meet
defined medical criteria. (The ABA House of Delegates, under the leadership of
President-Elect Dennis Archer, adopted recommended medical criteria in February of
this year, and they have been presented to Senator Hatch.)

The major hurdles to legislative consensus are the amount of money required for the
trust fund and how the funding will be apportioned among industry and insurers. At
this time corporate interests appear to be supporting a fund in the amount of $90 bil-
lion, payable in the amount of $5 billion per year, and split 50/50 between industry
and their insurers. According to CQ labor unions feel the figure is too low and seem
to prefer an approach based upon medical criteria utilizing individual payments. An
increase in the trust fund level to $105 to 108 billion has been rumored.

As the affected industries, their insurers, and labor unions move toward an ultimate
solution, the role of attorneys representing asbestos claimants bears some comment.
According to the New York Times (4-26-2003) plaintiffs’ lawyers have not aggressively
opposed the trust fund proposal. The Times article points to the public pressures faced
by plaintiffs’ lawyers. With the administration, House, and Senate in Republican
hands, as well as an increasingly conservative judiciary, it may be that plaintiffs’ lawyers
are weighing their political capital. Do they use it up on class action legislation, on
asbestos tribunals, or later on medical malpractice legislation?

Some of the larger firms with thousands of asbestos-related cases appear satisfied if
their clients receive fair treatment from the legislation and their firm receives adequate
fee compensation, although admittedly at a significantly lower rate. Other plaintiff law
firms do not see it this way and continue to oppose the trust fund approach. However,
our view at the moment is that the momentum is centering on a trust fund solution
using approved medical standards. While it is too early to predict success, some
Washington insurance experts are cautiously optimistic this effort has a reasonable
chance of success.

Medical Malpractice

In my last column I listed medical malpractice reform as a major priority of the Bush
administration and the House and Senate Republicans. 1 cited a report by
Kaisernetwork.org suggesting that medical malpractice reform efforts would start this
time in the Senate. If the Senate could cap recoveries for pain and suffering and estab-
lish punitive damage limits, supporters would find a much easier time in the House.

At this point in the 108th Congress, this plan has not materialized. Democrats
oppose limits on the ability of injured persons to seek full recovery for injuries suffered
by medical negligence. While many Republicans support the anticipated reforms, sup-
porters appear to have suffered from other priorities. The priorities of the business
community—including insurers—are centered first on class action reform and second
on relief from asbestos liability. In the meantime, efforts to enact medical malpractice
reform legislation continue at the state level. This state-centered effort might well tend
to lessen the need for federal reform movements.

Still, some federal effort continues. Washington experts have learned that an
attempt will be made to include medical malpractice reform in the House version of
expected Medicare legislation. Despite likely success in the House, passage in the
Senate remains problematic. [

Leo J. Jordan is chair of the TIPS Governmental Affairs Committee.

Law Student Writing Competition
Announces Winners

The winners of the Tort Trial and Insurance Practice Section’s 2003 Law
Student Writing Competition have been announced.

First Place: Dorothy Puzio, University of Connecticut School of Law,
for “Health Insurance Coverage for Emerging Medical Technologies: A
New Approach”

Second Place: Elena Tsaneva, Brooklyn Law School, for
“Cybermedicine and the Changing Face of Health Care—Evolving legal
Issues”

Third Place: Angela Worthy, University of Baltimore Law School, for
“Uncovering Mold: An Insurance Dilemma” []
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Pretrial Research
continued from page 3
Many attorneys who use focus groups as a trial management tool would never go
back to heading into trial “blind,” stripped of focus group results that guide the trial
presentation and jury selection processes, and consider focus groups essential to
mapping out effective trial strategies.

Finally, while pretrial research meets the requirements of going into trial with as
few unanticipated variables as is possible (let’s face it, one cannot account for every-
thing that happens at trial, but why not control as much as you can?), post-trial

research with any jury should also not be overlooked as the ultimate real life test of
any trial presentation. Jury interviews post-trial are the first steps in pretrial
research for the next similar case to be tried, despite the fact that it may not even
be in the office yet, and can guide trial practice in general. Like careful case assess-
ment and focus group evaluation of all cases, post-trial juror interviews should not
be neglected if the goal is highly developed and clearly mapped advocacy. U

Kelly E. Naylor operates Naylor Trial Consultation in Golden, CO. She may be reached
at kellyenaylor@msn.com.

Vol. 5, No. 4 Summer 2003 ¢ TortSource ® 5




The Myth of Primacy and Recency at Trial

continued from page 1

after being exposed to the words. Even in an artificial laboratory setting, primacy and
recency effects can be eliminated simply by highlighting words in the middle of the list.

How the theory actually might affect presenting a case to a jury in a courtroom is
unclear. Instead the experiments seem to be a good example of
the misuse of discrete scientific findings to make grossly overgen-
eralized points. Its like the way the Heisenberg Uncertainty
Principle, suggesting that we cannot know both the location and
velocity of an object, has been ripped from physics to argue that
we can never know where anything is.

Are openings and closings important in a trial? Of course they
are. Is this because of primacy and recency effects? Unfortunately,
it is unlikely to be that simple. What we do know is that infor-
mation is best remembered when it has a persons continued
attention and when it remains available to the person. Far more
than spending time on primary and recency effects in planning a
trial, the lawyer should focus on determining what the key infor-
mation is and how evidence can be presented so jurors will pay
attention and so the information remains memorable.

Telling a Tale

The storytelling technique is the best way we have seen to
achieve these goals and to make facts and details memorable.
Storytelling makes an effective courtroom technique for several
reasons. First, it draws upon one of the most familiar and acces-
sible ways of imparting information. We are exposed to stories
from our first moments of consciousness, as our parents read us
stories while we lie in the crib. Books, movies, sermons, and television are just a few of
the many vehicles from which we absorb stories through our lives.

All stories have a familiar structure: beginning, end, plot, setting, and motive. The
most powerful stories create drama and impart a message of some sort. They also tap into

basic feelings, attitudes, and beliefs. In constructing a case presentation, the goal should
not be to use concepts like primacy and recency but to construct a coherent and com-
pelling story that is reinforced throughout the trial. Effective stories draw upon age-old
themes like good versus evil or the powerless against the weak that resonate with
human experience. Effective courtroom stories also involve the jurors as characters
within the plot who have a role to play. Essentially, they write the last chapter with their
verdict.

A trial is not structured to accommodate easily telling a
story—openings and closings obviously lend themselves most
naturally to the structure. But there is a way to approach pre-
senting the story in the rest of the trial. Many lawyers lauded
for their ability to spin a yarn at trial employ a technique bor-
rowed from the movies called storyboarding. Before directors
yell “Action,” they sketch out every scene along with the dia-
log that takes place in it. The resulting “storyboards” are like a
rough comic strip of what they expect to get on film. Lawyers
can do the same thing—the witnesses are the characters in the
scene, and their testimony is the dialog. The storyboard
should show how each witness fits within the story and the
themes and parts of the overall plot the witness will cover in
testimony. The sketches can be incredibly detailed—how does
demonstrative evidence move the story along?—or developed
on the fly as the trial develops—can breaks at the end of the
day also serve as dramatic breaks?

By storyboarding your case, you can more easily determine
what is extraneous to the story, what bogs it down, and what
moves it along. In short, you can be the good editor that takes
a run-of-the-mill detective story and helps turn it into a dra-
matic, suspense-filled blockbuster. (What, you thought John
Grisham did all that by himself?...) [J

David Davis is one of the principals of RandD Strategic Solutions. He can be reached at
ddavis@randdllc.com.

Tips for Effective Direct Examination
continued from page 1

witness play an active role in the story—speak in an active voice with an active man-
ner. Have her move if possible—bring her down to explain exhibits, to draw on a dry
easel or chalkboard. TV newscasts frequently change the scene behind the commenta-
tor; follow their lead—they’ve been in the business of keeping peoples attention for
years. Create movement, present an active story, vary the scenery.

Provide the reasoning behind your story. You can do more than have the witness say
simply that she went to the CEO to discuss design flaws in the punch press. The fact
that she went there is relevant for a variety of reasons. Have her explain how she
learned the design engineers forged the safety test results in order to meet the produc-
tion deadline—this is a powerful persuasive tool. Go beyond presenting the facts to
present the motivation that led to the action, the logic behind the facts. A jury that
understands these things will believe and accept her testimony within the story you are
trying to present.

Use the tools of persuasion, use educational tactics. People learn via three systems:
aural (hearing), visual (seeing), and kinesthetic (doing or touching). Jurors are no dif-
ferent, except they don't get to choose how to review the evidence—you do, so present
your testimony using as many modes as you can. A presentation that uses aural and
visual information interchangeably is the daily double. If you can fit kinesthetic expe-
rience in as well, you hit the trifecta.

Good persuasive technique includes involving the jury in the story. Good direct
examination includes using signposts to outline topics within the testimony, which
provides a context for the examination and permits a wider understanding. Some expe-
rienced direct examiners will use this opportunity to involve the jury directly in the
process. Instead of saying “Let’s discuss the CEO5 reasons for refusing to speak with
you about the punch press design,” a creative examiner will open with “Let’s see if we
can get to the bottom of why the CEO wouldn talk to you that day.” This topic head-
ing highlights a question that remains unanswered for a period of time; creates a mea-
sure of suspense; and helps the jury to invest in finding out the answer before the wit-
ness presents it. The jury’s mental investment in the puzzle—especially for those who
figure out the answer before the witness tells—also leads to firmer positions in the
deliberation room. Jurors who come to a conclusion by themselves, before being told
the facts by a witness or lawyer in argument, are more likely to hold fast to their beliefs

during deliberations than those who simply absorbed what they were told to believe.

Use the witness as an educator, a teacher and assistant to the jury, in order to sim-
plify your case, your story, and your witnesss testimony. Jurors believe their job is to
decide facts and solve or resolve a dispute. But you can enlist them to help solve a mys-
tery and correct an injustice (the injustice being done to your client in this case).
Witnesses whose testimony presents a problem for the jury to solve and an injustice for
it to redress encourage the jury to play an active role; this sets them up to be persuad-
ed to, not to parrot, your side of the case.

Sell your story and the witnesss part in it. An examiner who appears bored is bor-
ing. Be interactive. Have a conversation with the witness. Be animated. Change your
tone, your inflection and pacing of words. Change the structure of your examination
for each witness. This atmosphere helps jurors pay attention—they will thank you for
it at the end of the case. [

John Buckley is the Chair-elect of the Trial Techniques Committee. He is a partner and trial
lawyer at Ungaretti & Harris in  Chicago, Illinois, and can be reached at
jpbuckley@uhlaw.com.
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Preparing Corporate Testimony in Times of Mistrust
continued from page 8

U.N. Office of the High Commissioner for Human Rights for relief from the
High Courts ruling, claiming that it violates his free-speech rights under the
U.N. International Covenant on Civil and Political Rights.

Although Web publishers are naturally concerned about the potential
financial impact of the Gutnick ruling, its practical consequences may be far
less devastating, especially for those without substantial assets in foreign juris-
dictions. Foreign judgments that violate a publisher’s First Amendment pro-
tections are of doubtful enforceability in U.S. courts. For example, in Yahoo!
Inc. v. La Ligue Contre le Racisme et ’Antisemitisme, 145 E Supp. 2d 1168 (N.D.
Cal. 2001), a federal district court declined to enforce a French court’s order
in a suit brought in France against Yahoo! for selling Nazi memorabilia online.

It also is debatable whether Gutnick is in fact a radical departure from con-
ventional personal jurisdiction analysis. Many jurisdictions now follow the
test enunciated by the court in Zippo Manufacturing Co. v. Zippo Dot Com, Inc.,
952 E Supp. 1119 (WD. Pa. 1997), which holds that personal jurisdiction is
present when a defendant has sufficient minimum contacts with residents of
the forum “that involve the knowing and repeated transmission of computer
files over the Internet.” Applying the Zippo analysis to the facts of Gutnick, a
strong argument could be made that Dow Jones’s provision of a subscription-
only website to Gutnick would indeed confer personal jurisdiction upon the
forum in which Gutnick resides and does business.

Perhaps the only point not debatable is that Gutnick does not settle the
question of where Web publishers are properly amenable to suit. The issue no
doubt will continue to be litigated in other national and international tribunals
and may be the subject of international treaty negotiations. One of the High
Court justices, although upholding the dismissal of Dow Joness appeal in
Gutnick, nevertheless recognized the problem in a concurring opinion:

The notion that those who publish defamatory material on the Internet

are answerable before the courts of any nation where the damage to rep-

utation has occurred, such as in the jurisdiction where the complaining

party resides, presents difficulties: technological, legal and practical. . .

They appear to warrant national legislative attention and to require

international discussion in a forum as global as the Internet itself.

R. Brian McLaughlin is a partner with the firm of DeCotiis, FitzPatrick, Cole &
Wisler, LLP, with offices in Teaneck and Trenton, New Jersey.
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ABA Annual Meeting, August 7-13 in San Francisco, CA (312.988.5672)

Mark Your Calendar

Medical Malpractice, Tort Reform, and HIPAA Issues for 2003,
September 5-6, Dallas, TX (312.988.5708)

The Future of Class Action Litigation, October 2-3, Boston, MA
(312.988.5708; online registration at abanet.org/tips)

Aviation Litigation Meeting, October 16-17, Washington, DC
(312.988.5708)

TIPS Section Fall Meeting, October 22-26, Savannah, GA (312.988.5672)

Fidelity & Surety Law Committee Fall Meeting, November 5-7,
Philadelphia, PA (312.988.5708)

U.S. Supreme Court Ceremony, December 13-15,
Washington, DC (312.988.5708)

Life Ins. Law, Health & Disability Law Ins. Reg., Employee Benefits
Financial Services Integration Committees CLE Meeting,
January 15-18, Orlando, FL (312.988.5708)

Fidelity & Surety Law Committee Annual CLE Midwinter Meeting,
January 26-31, New York, NY (312.988.5672)
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Westlaw Litigator

In a day and age when practicing law spreads one’s time increasingly thin, when the
hours of each day seem astonishingly short, and when the pressure is on to complete a
task in record time, West Group has come to the rescue, literally. West Group has devel-
oped a program, Westlaw Litigator, which allows attorneys to save time developing the-
ories of a case, causes of action, defenses to claims, time-consuming research, and much
more, and more time tweaking ones lawyering skills. Westlaw Litigator is an efficient
tool aimed at saving time and enabling attorneys to be both better prepared and better
equipped to handle a case from beginning to end, in half the time.

Westlaw Litigator can assist from the outset of a claim. One might have a case involv-
ing a negligent supervision claim but have little updated information on the cause of
action. Simply click on the causes of action database and enter “negligent supervision.”
It then provides the elements for proving a prima facie case for multiple causes of action
under various headings for negligent supervision: against a public school for sexual
harassment; strict products liability for a manufacturing defect design defect, or failure
to warn; against a ski area operator for injury or death occurring on a ski slope or ski
lift; and the list goes on. It also lists all defenses, persons entitled to recover, parties
potentially liable, limitations of claims and defenses, and potential recovery damages.
Not only does Westlaw Litigator provide this initial information to assist in developing
the philosophy and themes for a case, but it goes one step further and provides case
law, Restatement sections, treatise information, and a practice guide with important tips
about every possible claim one could ever imagine under the umbrella of negligent
supervision. Finally; it provides a practice checklist with information necessary for the
plaintiff’s counsel to obtain from the plaintiff in bringing a specific cause of action and
for a defendants counsel to collect from the defendant in properly defending such a
cause of action.

If one is ready to draft a complaint, Westlaw Litigator provides sample complaints
and answers. It then suggests modes of discovery to complete from both the plaintiff
and defense perspectives. While in the discovery phase of a case, one may need infor-
mation on the plaintiff or various witnesses, so the person tracker, address tracker,
adverse filings, and numerous other databases under the investigation section of
Westlaw Litigator provides this information. All of this information, including some
deposition transcripts, can be obtained using Westlaw Litigator. West Group continually
updates this information so one never has to worry about using outdated information.
Simply typing in a cause of action and thoroughly reviewing the information furnished
eliminates many time-intensive procedures.

Westlaw Litigator does not stop there. The profiler database provides valuable insight
into opposing counsel, nearly a resume of information on a specific attorney, such as
educational background, practice areas, published articles, speaking engagements, hon-
ors, professional affiliations, titles held, and published cases.

Feeling unsure about an assigned judge, arbitrator, or mediator? With Westlaw
Litigator, the insecurities of the unknown can be nearly eliminated. Typing the name of
a judge assigned to hear a case under the profiler database provides every decision that
judge has ever made, past positions held, education, and a wealth of knowledge to pre-
pare attorneys in presenting a case in the “right way” based on a judge’s prior decisions
and background. This knowledge is vital, and without Westlaw Litigator, finding this
wide compilation of information would be prohibitively time consuming and costly.

When a case gets closer to trial, and following trial in the appeal stages, Westlaw
Litigator continues providing valuable information: jury instructions, procedure and
evidence assistance, jury verdicts, and even sample briefs on every claim and cause of
action imaginable.

Westlaw Litigator takes attorneys from day one of a case to the final day in an excep-
tionally detailed, informative, and easily accessible manner. Westlaw Litigator is the
place to go for all your litigation needs and will make a litigation practice more efficient.
West Group understands the value of an attorneys time, and Westlaw Litigator is
designed to combat those issues facing the legal community today by providing attor-
neys with a shortcut without compromising quality. [J

Kassi Erickson Grove is an attorney at Johnson & Condon, PA., in Minneapolis, Minnesota.
She can be reached at keg@johnson-condon.com.
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“My Savannah”

Robert S. Glenn, Jr.
TIPS Fall Meeting
October 23-26, 2003

hether you are a history buff, an epicurean, an antique collector, an art investor, an
athlefe, a party animal, or an inquisitive soul in search of mystery in the “Garden of Good
vil,” you will find more to see and do in Savannah than your time here will permit.
ounded in 1733, Savannah was the first city of Georgia, the last of the 13 original
colonies. The city was laid out by its founder, General James Edward Oglethorpe, in a
pattern of streets, avenues, and squares that continue to fascinate and intrigue historians
and city planners from all over the world. It is very much a walking city, and the plan-
ners for the TIPS Meeting in October have kept that fact in mind in their choices of
venues for the meeting. We will take full advantage of Savannah’s pleasant October
weather, holding our opening reception in the garden of an historic home, and our din-
ner on Saturday night in Chippewa Square.

From our headquarters at the Riverfront Hyatt, you will enjoy strolling through the
historic district beneath moss-draped oaks and taking in the ambience, the architecture,
and the historic markers of this beautiful old city. ~ There are also numerous bus tours
through the historic district and sites within easy driving distance such as Ft. Jackson and
Ft. Pulaski, both well-preserved 19th century forts positioned on the shore of the
Savannah River. You may want to take a tour by riverboat and see sites up and down the
river near the old town. And one of our evening ghost walks might get you in the
Halloween spirit a little early this year.

You can take a break during the day for refueling at Soho Cafe, Clarys, City Market
Cafe, or Wright Square Cafe, and save your evenings for a special dining treat at one of
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Savannah’ great restaurants: Elizabeth’s on 37th, The Pink House, 45 South, 1l Pasticcio,
Savannah Bistro, or Sapphire Grill. For Boomers who would rather kick back in jeans,
there are wonderful informal seafood restaurants such as The Crab Shack, Pearls, or
Tubbys Tank House, located in the historic district and on outlying islands and water-
ways.

There are several small museums of note, all located within walking distance of the
Hyatt. The Telfair Museum has a nice collection of mostly American 19th and 20th cen-
tury art. The Ships of the Sea Museum, containing a wonderful collection of nautical
paintings, models, and maritime objects, is located in the Scarbrough House, named for
William Scarborough, the merchant whose SS Savannah was the first steamship to cross
the Atlantic in 1819. And two house museums, the Owens-Thomas House and the
Davenport House, are popular with visitors. The former, begun in 1816, was designed
by the young British architect William Jay. The Davenport House is a wonderful exam-
ple of Georgian architecture whose claim to fame is that the effort to save the house from
destruction in 1956 gave birth to the Historic Savannah Foundation, one of the most
active and successful preservation organizations in the country. And whether or not you
have a family member who has participated in the Girl Scouts, the home of its founder,
Juliette Gordon Low, is well worth the visit.

The growth and success of the Savannah College of Art and Design has, in part, stim-
ulated the proliferation of art galleries in Savannah. There is a concentration of them in
the City Market and several on River Street, but they are also scattered throughout the
historic district, tucked away in small commercial spaces basements of townhouses. Save
your allowance. The temptation will be great.

For those of you in search of nightlife, you'll find bars, clubs, music, disco, retro,
oldies, jazz, and even quiet, old-fashioned “speakeasies” where smoking is still permit-
ted. So make your reservations soon, read “The Book,” and come ready to experience all
the delights of our charming, historic Southern city.

Robert S. Glenn, Jr, is a partner at Hunter, Maclean, Exley & Dunn, PC., in Savannah,
Georgia.
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