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Montreal Debate on Congressional 
Limitation of State Taxation of  
Interstate Commerce*

On August 7, 1966, during the business session of the ABA Section of 
Taxation at the Montreal Annual Meeting, the report of the Committee on 
State and Local Taxes was principally devoted to the presentation of the pros 
and cons of whether Congress should, by legislation, impose limitations on 
state taxation of interstate commerce. The affirmative of the proposition was 
argued by Jess N. Rosenberg, Franklin C. Latcham, Arthur B. Barber, and 
Stephen C. Nemeth. The negative was argued by Theodore W. DeLooze, 
John J. O’Connell, and Mitchell Wendell. The remarks of these seven speak-
ers are set out below. All speakers are members of the Section of Taxation.

I.  The Case for Congressional Action

A.  Remarks of Jess N. Rosenberg
During today’s meeting this Section will be asked to act upon a resolution 

under which the American Bar Association would approve in principle the 
proposition that (1) the Congress of the United States should adopt legisla-
tion prescribing jurisdictional rules or standards to be observed by state and 
local governments wishing to tax interstate commerce, or seeking to require 
businesses engaged in interstate commerce to collect state and local taxes, and 
(2) legislation specifying appropriate methods or procedures by which state 
governments may determine that portion of tax base which can be reached by 
a state having jurisdiction to so tax.

Since its inception, this Committee on State and Local Taxes has been 
concerned with problems of state taxation of interstate commerce and each 
of its technical sessions have been devoted to analysis of decisions and devel-
opments in this field. This has been especially true during the past ten years, 
starting in 1956 with an examination of the extent to which Congress might 
define the areas of interstate commerce exposed to state and local taxation; 
continuing in 1957 with the consideration and approval by the committee 
of UDITPA (Uniform Division of Income for Tax Purposes Act); intensi-
fied by Supreme Court decisions in Northwestern States and Stockham 
Valves, 358 U.S. 450 (1959), and by congressional action following it (P.L. 
86-272, September 14, 1959; P.L. 87-17, April 7, 1961; P.L. 88-42, June 21, 
1963; P.L. 88-286, March 18, 1964; 15 U.S.C.A. § 381). Members of the 
Committee have reviewed constitutional aspects of congressional action and 

* This piece was originally published in January 1967 in the Bulletin, the predecessor of 
The Tax Lawyer. Montreal Debate on Congressional Limitation of State Taxation of Interstate 
Commerce, 20 Bull. Sec. Tax’n 151 (1967). 
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prepared a comprehensive brief of the power of Congress to regulate state and 
local taxation of interstate commerce. The last revision was on July 21, 1965.

Three members of the Committee will assist me today in presenting the 
case for congressional action. They will speak from three different back-
grounds: one is an attorney in general practice; one is an attorney engaged in 
state tax administration; and one is engaged directly in the service of a large 
business corporation. My own experience is that of a former chief counsel for 
a state tax department and head of a research organization supported in part 
by a number of companies engaged in interstate transportation. It should be 
emphasized at the outset, however, that none of the proponents of this case 
for congressional action speaks to you today representing his clients or their 
interests. Instead, each will give you his views as a responsible member of 
the Bar emphasizing the need for the Bar, as a matter of public responsibil-
ity, to adopt principles regarding the solution of a pressing national prob-
lem which is essentially legal in nature, but which also involves important 
economic considerations.

In essence, our case is that the Congress of the United States is the proper 
forum for the solution of the problems of interstate commerce as affected 
by state and local taxation, and that ample authority exists in the Congress 
to deal with the problem in an adequate manner. It is also our thesis that, 
unless the organized Bar of the nation assumes leadership in the matter, the 
present situation will continue unimproved or, what is more likely, Congress 
will be asked to give piecemeal consideration to individual problems of 
affected businesses.

1.  No Question of Federal Intervention
At the outset it must be understood that no question of states’ rights or 

federal intervention is involved. The power to regulate commerce among 
the states has been in federal hands since the Constitution took the place 
of the Articles of Confederation in 1789. For most of our national history 
the constitutional grant to Congress regarding regulation of commerce acted 
as a limitation on state taxing power under decisions of the United States 
Supreme Court acting as arbiter. The only current question, in our view, is 
whether this power should continue to be exercised by courts or whether it 
should be assumed by Congress. The choice to be made is simply one between 
litigation (the status quo) or legislation embodying rules to be formulated 
and prescribed by Congress.

2.  Power of Congress
Those who have studied the Supreme Court’s attitudes toward this problem 

have seen a shift since the early thirties from almost complete state tax exemp-
tion for interstate business to adoption by the Court of a permissive attitude 
toward state levies in the absence of congressional action. As the Court cre-
ated its own “tangled underbrush” in a maze of decisions in this field it con-
tinued to sound one clear note in both affirmative and dissenting opinions, 
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viz. the ultimate power to regulate state taxation of interstate commerce is a 
prerogative of Congress.

At least as far as the present Court is concerned, it has become more clear 
that it still looks to Congress for guidance. Pertinent to this consideration is 
the fact that during the past 30 years states have increasingly adopted fran-
chise, privilege, excise, and occupation taxes as major revenue producers and 
that this trend has been directly related to or coincidental with the trend in 
decisions of the Supreme Court extending the power of states to tax interstate 
enterprises. Eleven states adopted sales taxes in 1933. Today, only eight states 
do not impose a sales tax and only five percent of the nation’s taxpayers reside 
in this latter group of states. The due process clause no longer provides a 
shield for defeating state tax jurisdiction as it did 30 years ago. Furthermore, 
there are now 36 states which have enacted legislation for reciprocal “tax 
comity,” opening their courts to other states for enforcement of tax liability.

In short, the situation is that the expanded power of states to tax interstate 
business has rendered ineffectual any regulation of commerce by Supreme 
Court decision guidelines arrived at on a case-by-case basis. The result is that 
the only resort for orderly solution is the Congress itself. It is only of passing 
interest that the present Court seems to hold this view. The fact is that a press-
ing national problem exists which demands an orderly solution.

3.  A Need for Uniformity
The tremendous growth of this nation has seen corresponding growth and 

change in the nature of business organizations and their manner of doing 
business in our expanding national economy. Very few businesses of any con-
sequence limit their activity to a single taxing jurisdiction, and every phase of 
economic activity is beset with multistate problems of taxation, regulation, 
and competition.

This same growth has created tremendous pressures for state and local gov-
ernments as well. Their revenue sources are limited; yet their obligations, due 
to expanding responsibilities, continue to mount. These two factors alone 
create a pressing need for orderly methods of taxation of multistate businesses 
which will permit states and municipalities to receive a fair share of taxes 
without unduly hampering trade among the states and without giving advan-
tage to interstate business, discriminating against it, or giving preferment to 
local or intrastate business.

As the economy continues to expand, as we have more rapid travel and 
more rapid communications, as population explosion continues, and so on, 
ad infinitum, there is a greater and increasing need for new ground rules. 
The ballpark has gotten smaller all the time, but the game has become more 
complex. If the states are to retain any sovereignty in this field whatsoever, we 
need rules binding everyone playing ball in the park—we need uniformity.
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4.  Uniformity by Congressional Action
Perhaps the best case for congressional action to secure uniformity has been 

made by the states themselves. Their actions over a long period of years indi-
cate that their solution to the problems of taxation of interstate business has 
been the adoption of uniform laws and procedures by state governments. At 
the same time, their performance toward achieving this uniformity has amply 
demonstrated their inability to attain this goal. It is, therefore, increasingly 
evident that the desired uniformity can only come about through federal 
action which will preserve the common market of the United States and, at 
the same time, give adequate protection to the revenue potential of the states.

5.  The Needs of the States
State and local tax problems have not received the national attention which 

is focused on federal taxation. This is natural, since the latter affects everyone 
and thus draws concentrated attention. It is enlightening to note, however, 
that, in 1964, tax revenues of state and local governments were double Federal 
Government expenditures for purely domestic purposes. It is also interesting 
to note that, although municipal tax revenues are on the increase, indebted-
ness is increasing at a greater percentage rate and the percentage increase of 
spending is greater than either the rate of collections or of indebtedness.

It is obvious that financing state and local government is a problem of 
national importance and that unless the responsibilities and activities of state 
and local governments are cut back—an extremely unlikely proposition—or 
federal subventions are increased—a proposition which is extremely distaste-
ful to those who believe in independence of local government—their revenue 
demands vis-à-vis interstate businesses will increase in the future.

Under these circumstances the least that might be expected from Congress 
(the Supreme Court having indicated its lack of ability in the matter and hav-
ing invited Congress to act) is to delineate rules for local taxing jurisdiction 
and methods for apportionment—rules which will assure each jurisdiction of 
the same appropriate fair share of interstate businesses free from any duplicat-
ing or overlapping effects of piecemeal state assertion of tax liability.

6.  Need for Diversity
The actions of the states in their pursuit of uniformity have led your 

speaker to conclude that the objective of state and local governments is not 
uniformity but, rather, a uniform plan which will permit them to retain their 
sovereign right to the diversity arrived at by individual state selection of tax-
ing methods. Minimal standards for jurisdiction and apportionment seem 
ideally suited to achieve the objective of the states. At the same time, the his-
tory of the problem demonstrates that neither the states nor the United States 
Supreme Court are capable of developing these rules.
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7.  Need for Action by the American Bar Association
The states, like many affected interstate businesses, have indicated a pref-

erence for the status quo. The National Association of Attorneys General 
recently adopted a resolution, part of which states, “The Courts are always 
available to prevent state and local governments from exceeding constitution-
ally permissible tax limitations.” They, in common with many taxpayers, want 
to continue the game of commerce clause roulette.

This reaction was anticipated over ten years ago by your Committee. Unless 
lawyers who have dealt with the problems of state taxation of interstate com-
merce for so many years assume the leadership in developing appropriate 
rules, congressional action is likely to be directed only toward solution of 
particular problems of affected states or industries. This is what I call the 
“blow torch” principle. Those who have been badly burned want something 
done; those who have not will delay the proposal of solutions while they deal 
with the problem on an ad hoc, day-to-day basis. The danger in this piece-
meal approach to congressional action—and I submit it has already taken 
place in the various Public Laws cited above—is that the Supreme Court may 
adopt the attitude that, having referred the problem to Congress, it will be 
guided by the limited action taken by Congress. The legal problems we face, 
however, are only manifestations of the much larger economic problem fac-
ing our nation. Solutions must be broad-gauge and not limited to individual 
problems of particular industries or particular states. Instead, they must be 
addressed to accommodation of the dual sovereignties inherent in our federal 
system and the continued growth of our expanding economy.

Support of the basic principles of uniform rules for jurisdiction and appor-
tionment is an essential first step to assumption of appropriate responsibility 
in this field by the nation’s lawyers.

B.  Remarks of Franklin C. Latcham

I
The federal legislation under consideration in Resolution No. 1 relates only 

to state jurisdiction to tax interstate commerce and to apportionment of the 
state tax base of a business engaged in interstate commerce. Thus, the federal 
legislation relates only to interstate commerce, an area where federal power 
is predominant.

From the founding of our nation and the establishment of the Constitution, 
it has been recognized that the Federal Government, not the states, has pri-
mary power concerning regulation and taxation of goods moving in inter-
state commerce. The wisdom of this policy has been amply demonstrated 
in the establishment of the world’s greatest common market. Therefore, the 
question is not whether the Federal Government has the power to act, but 
whether the Federal Government should assert its undoubted authority.
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II
Why is federal legislation particularly needed in the areas of state jurisdic-

tion to tax and apportionment of the state tax base? I think the simple answer 
is that federal legislation appears to be the only feasible solution to a serious 
breakdown in the law.

For years the courts have been struggling with an attempt to define the 
federal constitutional limits in state taxation of interstate commerce. This has 
particularly been the burden of the United States Supreme Court because its 
pronouncements are final, at least for the time being. Indeed, by the time 
of the Northwestern States Portland Cement decision in 1959, the case that 
engendered P. L. 86-272, the Supreme Court had decided some 300 full-dress 
opinions on this problem.

However, to attempt to find a uniform standard for determining state juris-
diction to tax in the constitutional cases is a frustrating task. As the Court 
said in Miller Bros. Co. v. Maryland, “the decisions have not always been clear 
. . . consistent or reconcilable. A few have been specifically overruled, while 
others no longer represent the present state of the law.” Moreover, the Court 
has not limited jurisdiction to one state in the case of a single transaction; in 
the case of some taxes, more than one state may constitutionally tax the same 
transaction. It is readily apparent, as the Supreme Court has stated, that it 
is impossible for the courts to piece together overall jurisdictional rules on a 
case-by-case basis. The judicial process cannot give a determination of what 
level of nexus would strike the most equitable balance between the demands 
of the state for revenue and the probable burdens of compliance. In fact, in 
a number of opinions the Supreme Court has, in effect, asked Congress for 
legislation in this field.

The present legislative and administrative enactments of various states are of 
no help in determining a uniform rule. As the House Special Subcommittee 
Report states, 

For each kind of tax, there is a broad range of activities for which liability is 
asserted by some states and not by others. In many cases, the determination 
of whether or not liability exists is difficult, if not impossible . . . . When the 
problem of determining whether there is liability is reviewed in the terms 
of cumulative effect of all four types of taxes, the variety and complexity 
is greatly increased. Not only do jurisdictional standards differ among the 
states, but they are also non-uniform for different taxes within a single state.

In fact, in over 30 selected types of contacts which out-of-state taxpayers 
might have with a state the subcommittee report found a wide variety of 
responses from questionnaires sent to administrators of state income taxes 
and sales and use taxes. Furthermore, comprehensive statements of admin-
istrative positions are rarely available, and it is difficult for taxpayers to learn 
what are the state claims for jurisdiction to tax.
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III
What about apportionment of the tax base? It should be pointed out ini-

tially that apportionment of the tax base is closely linked with jurisdiction to 
tax; indeed it is only an extension of the problem of determining jurisdiction. 
The apportionment formula determines the extent of the state’s right to tax 
once jurisdiction has been established. If a uniform federal statute could be 
enacted fairly apportioning the tax base in regard to major state taxes, each 
state would be able to tax its fair share of the tax base and no interstate busi-
ness should have more than 100% of its tax base subject to state taxation.

What is the present picture in regard to apportionment of the tax base? 
Here again the constitutional limitations are extremely vague and the vary-
ing limitations found in different state statutes are the only effective mea-
sure. However, states have enacted apportionment rules (mainly for corporate 
income taxes) which for the most part ignore the apportionment rules of 
other states.

In regard to corporate income taxes, although a few states favor separate 
accounting, most have adopted apportionment by formulas, which usually 
include the property, payroll, and sales factors. Some variations appear in 
defining the property and payroll factors, but the great differences occur in 
the sales factor. The subcommittee report summarizes the problem as follows:

Sales are assigned to States by six general standards. These standards are used 
either singly or in combination. The most prevalent standard is destination, 
followed by sales office, origin, sales activity, place of acceptance, and intra-
state shipments. Within these general standards there is further diversity. 
For example, there are about a half-dozen variations among those states 
which adhere to a destination standard. There are also three major varia-
tions in the concept of origin. In view of these diversities the categories into 
which States or their sales factors have been classified should not obscure 
the full scope of the diversities presented.

To further confuse the problem, the other major tax utilizing apportion-
ment, the capital stock tax, oftentimes uses different factors from the income 
tax. And in a few states which levy both corporate income and capital stock 
taxes, different apportionment formulas have been adopted for the two types 
of taxes.

Apportionment of the tax base has not been adopted in the fields of sales 
and use and gross receipts taxes. The state either taxes the whole transaction, 
or nothing at all. However, here again there is little rapport between the taxes 
in regard to similar problems. For example, sales figures which must be devel-
oped for income tax apportionment, are generally of no value in determining 
liability for sales and use taxes or gross receipts taxes, levied by the same state.

Of course, some states have made an effort in the direction of uniformity 
through adopting the Uniform Division of Income for Tax Purposes Act, and 
providing a credit for sales or use taxes or gross receipt taxes levied on the 
same transaction by another state. In a recent count it appears that 12 out 
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of the 37 states, plus the District of Columbia, which levy corporate income 
taxes have adopted the uniform act, and 32 out of 42 states levying sales or 
use taxes, or gross receipt taxes, provide for a credit where a tax has been lev-
ied upon the same transaction by another state.

Some difficulties with state action are: (1) we do not know whether all states 
will join in these efforts; (2) we do not know whether the legislation adopted 
by the various states will be identical or whether it will continue in existence 
once it is adopted; and (3) we find that the efforts of the states towards uni-
formity to date (UDITPA and the sales and use tax credit) have been rather 
narrow in approach considering the scope of the problems involved.

IV
Any lawyer reading the subcommittee’s report cannot help but be impressed 

with the chaotic state of the law in the area of state taxation of interstate com-
merce, and he must conclude that a solution to this situation is urgently 
required. The subcommittee report found that most interstate businesses 
have a geographic spread of sales much larger than the spread of places of 
business. However, most interstate businesses are only paying taxes to states 
where they have business locations and not to states where they have merely 
sales activity in spite of state assertions of tax liability.

The rule of law has broken down, and this state of affairs cannot be endured 
in our society. It is indeed a sobering thought that because of this chaos many 
businesses are ignoring state laws and many states are helpless to enforce 
their laws.

The federal legislation encompassed by Resolution No. 1 pending before 
the Section of Taxation goes to the heart of the problem. Once state juris-
diction is established and a fair apportionment of the tax base can be deter-
mined, no business should be reluctant to conform to the tax requirements 
of the particular jurisdiction. Indeed, we already have efforts towards unifor-
mity for these areas through Public Law No. 86-272 and UDITPA. It would 
seem that these pieces of legislation are only the beginning towards ultimate 
federal legislation in these two areas. If we are to preserve a system of volun-
tary tax compliance, well-defined rules of jurisdiction and apportionment are 
a necessity.

As I understand Resolution No. 1, it in effect advocates a limitation of 
federal legislation to the two areas of jurisdiction and apportionment. I am in 
favor of so limiting federal legislation and leaving to the states the problem of 
administering uniformity in other areas such as tax base, cooperative audit-
ing, and so forth, and also leaving administration of both state and federal 
legislation to the states.

C.  Remarks of Arthur B. Barber
Although I have been Chief Counsel for the Wisconsin Department of 

Taxation for over 20 years, I am addressing you today as a private citizen, and 
not in my official capacity. I mention my background merely to acquaint you 
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with the fact that my views have been molded during a long and virtually 
day-to-day involvement with state income taxation of multistate businesses 
and that I have seen these problems from the angle of a state tax attorney who 
has tried every multistate income tax case in Wisconsin since early in 1945.

I speak to you as a strong advocate for the proposition that there is a case 
for congressional action relative to state income taxation. And I assert that the 
need for congressional action becomes more imperative with each passing day.

I am satisfied that in the area under discussion Congress has not only the 
authority to act, but the obligation to act. On several occasions members of 
the United States Supreme Court have pointed out the inadequacy of the 
case-by-case method of handling tax problems involving interstate commerce 
and have urged Congress to legislate to protect the free flow of commerce 
between the states. In upholding Public Law 86-272 the Supreme Courts 
of Louisiana, Oregon, and Missouri have recognized the plenary power of 
Congress to legislate concerning interstate commerce. A subcommittee of 
the Committee on State and Local Taxes of the Tax Section of the American 
Bar Association has studied the problem, and, with one dissenting vote, has 
concluded that Congress has ample power to act.

There has been, and probably will continue to be, by those who favor the 
status quo, many pious statements about federal encroachment on the inter-
nal affairs of sovereign states. You will hear talk about upsetting the federal-
ism envisioned by our founding fathers. These statements seek to substitute 
emotion for fact. The simple fact is—our founding fathers imposed upon the 
Federal Government the duty to remove all state impediments to the free flow 
of commerce between the states, and this includes impediments inherent in 
state tax systems.

Assuming adequate federal authority to act, we come to the matter of the 
desirability of federal action.

It seems to me that for us to consider rationally, the desirability of federal 
action, we should:

FIRST: Determine whether the current situation is sufficiently bad to war-
rant congressional involvement.

SECOND: Determine whether the passage of time will result in correction 
or worsening of the current situation.

THIRD: If satisfied that the situation now is sufficiently bad to warrant 
action and that lapse of time will only make things worse, determine whether 
there are alternatives to federal action.

FOURTH: If there are alternatives, weigh them against federal action as a 
means of correcting the situation as it now is, and as it will develop with the 
passage of time.

Based upon my own experience, I am satisfied that the current situation 
is sufficiently bad to warrant congressional involvement with the problem of 
state income taxation of multistate businesses. And my experience is under-
scored by the careful study made by the Special Subcommittee of the Judiciary 
Committee of the House of Representatives.
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At the present time 37 states and the District of Columbia tax the income 
of multistate businesses. A number of cities also tax net income of such 
businesses. In the enactment of these tax laws, the several taxing units have 
gone their own way, and these laws, accordingly, are highly individualistic. 
When viewed separately, they do not appear unreasonable, but their aggre-
gate impact on multistate businesses has two adverse effects on the free flow 
of commerce: First, these laws overlap in a number of ways, causing exces-
sive taxation of some businesses to their disadvantage in the market place. 
In other instances they underlap (if I may coin a word) to the competitive 
advantage of the favored corporations over those seeking to do business in the 
same markets. Additionally, because of their individuality, coupled with the 
fact that they are being constantly amended, the cost of compliance consti-
tutes an economic waste.

It is assumed by many people, not sophisticated in the area, that if all 
the states were to adopt the same apportionment formula, the problems of 
the multistate taxpayer would be solved. Unfortunately, this is not the case. 
There are a number of other areas that would require uniformity if we are to 
eliminate excessive taxation of multistate businesses and eliminate unneces-
sary compliance costs. For example, it would be essential to determine what 
unit or aggregate of units constitutes the taxpayer whose net income is to be 
apportioned. This involves uniformity as to:

1. separate accounting
2. divisional apportionments
3. consolidations of related entities
4. non apportionable income, if any
5. tax situs of non apportionable income, if any.

Uniformity also requires that all states relate to the same conception of net 
income.

In all of these areas, the laws of the several states and cities taxing net 
income vary. And though there have been constant efforts by tax associations 
to bring about improvement, little progress has been made, and most of it has 
occurred after the Federal Government was moved to look into the situation.

I know from my own experience over the years that the lack of uniformity 
in these several areas has subjected businesses to excessive taxation by the 
aggregate of the taxing states. And the cost of compliance with these radically 
different and constantly changing state and local income tax laws should be 
apparent to any fair minded person.

It is clear to me that these current problems will not go away with the pas-
sage of time, but will grow increasingly onerous, unfair and disruptive, unless 
something is done. Our world is getting smaller every day, with all of our 
modern means of communication. States are less and less isolated from each 
other. What used to be local markets are becoming regional and national mar-
kets. It is the nature of business to expand, and mergers and consolidations 
are also changing more and more businesses from intrastate to interstate. The 



Tax Lawyer, Vol. 68, No. 4

 MONTREAL DEBATE 561

expansion of business across state lines is like the natural flow of water, but 
like water, can be diverted and obstructed by man-made barriers. While inter-
state commerce is increasing, more and more states are turning to net income 
taxation as a revenue source, and more and more cities are adopting income 
tax laws to help solve their budgetary problems. Thus, more and more busi-
nesses become involved in multistate income taxation, and more and more 
large businesses become more deeply involved.

Aside from sitting by and letting this situation continue to deteriorate, the 
only alternative to intervention by the Federal Government would be joint 
action by the several states. Indeed, the only alternative suggested by those 
who concede that something must be done, but who don’t want the Federal 
Government to do it, is an interstate compact.

In my view, such a compact, even if attainable, would be a poor substitute 
for a federal statute. Such a compact would have to reconcile the conflict-
ing views of the several states; would have to be approved by all 50 states 
and by those local units of government which, having home rule, seek to 
impose income taxes; and would have to be approved also by the Federal 
Government. No state would be likely to join if it couldn’t withdraw. No 
state could delegate its legislative power to this new governmental entity so 
each substantive change would have to be ratified by state legislatures. A whole 
new governmental machinery with its attendant bureaucracy might have to 
be established and financed.

It would take time to draft a workable, reasonable compact, and years to 
present it to all the legislatures and to Congress, and, if achieved, would be, 
at best, a bad alternative to action by Congress, in an area where Congress has 
plenary power to act, and has been urged by the courts to act. In a real sense, 
the Federal Government is an existing interstate compact, designed, equipped, 
and experienced in the handling of national problems, with a constitutional 
mandate to protect and preserve the free flow of commerce among the several 
states. There is a certain naiveté in the suggestion that a new governmental 
unit—an interstate compact, could better handle this national problem. We 
don’t need more government. Congress can and should proceed. There is 
no reason for anyone to believe that Congress has any intention of favoring 
interstate commerce, or burdening intrastate commerce. Neither is there any 
evidence that Congress would seek to deny to the states any current revenue 
source. The job before Congress is not to curtail taxation of income from 
interstate commerce, but to give the game a set of simple rules which would 
include definition of the playing field.

D.  Remarks of Stephen C. Nemeth, Jr.
The problems incident to state taxation of interstate commerce have come 

to the forefront because of the rapid growth of business across state boundaries 
and the ever increasing revenue needs of the states and political subdivisions.

State and local boundaries, while clearly delineated for many purposes, 
have become less meaningful to our growing and mobile population, making 
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for a complex society. Additionally, large metropolitan areas have grown with-
out respect to state boundaries. The marketing and distribution of products 
and services are attuned to the needs of these new economic markets and have 
followed the growth pattern across state lines. As the economy grew more 
complex, the very nature of the complexity demanded expanded government 
services with resultant revenue needs. It is these two forces which have resulted 
in an extension of state taxing policies and increased participation by inter-
state business, both large and small, in financing state government functions.

Commerce, having grown to a national and international scale, now 
requires that interstate taxation problems be analyzed and, indeed, be solved 
on a national level. Only in this way can we maintain a measure of com-
mercial freedom for the necessary flow of goods and services, yet providing 
a system whereby all who share in the fruits of this economy can partici-
pate in tax contributions on an equitable basis, related to protections and 
benefits received.

The only governmental instrumentality that has thus far endeavored to 
exercise control on the national level in the interstate taxation field is the 
United States Supreme Court. Unfortunately, the decisions of the court have 
not solved the interstate tax problems because the very nature of the judicial 
process is to resolve the dispute between two litigants pursuant to the adver-
sary system. Forced to render decisions on a case-by-case basis, considering 
only the facts presented, a “body of law” which can be referred to for purposes 
of uniformity has not been achieved. Further, the judiciary, not having the 
benefit of adequate statistical information with which to appraise the gravity 
or economic import of the tax burdens placed on interstate commerce, has 
had to deal with complex problems on a somewhat handicapped basis. The 
uncertainties which pervade the interstate tax field are not the fault of deci-
sional law nor of the jurists themselves for, indeed, the judicial process can 
do no more.

Of equal significance is the fact that it should not be incumbent upon 
the courts to make political decisions—that of striking the delicate balance 
between the revenue needs of state and local governments and the degree of 
commercial freedom which a viable economy requires. This is the function of 
the Congress and that legislative body is now being challenged with assuming 
its responsibilities and exercising its plenary power in the interstate taxation 
field. No one is more acutely aware of this problem than the U.S. Supreme 
Court itself, whose justices have on several occasions urged Congress, via the 
written decision, to assume its authority over interstate taxation.

Many would oppose federal legislation on the premise that the problem 
should be left to the states. They assume that the states have both the will and 
the ability to effect uniform legislation. At this juncture, one must carefully 
weight this self-help approach with the knowledge that historically nothing is 
more jealously guarded than the power to tax. The type and manner of taxing 
by a state is a controversial political item of significant importance and it is 
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unlikely that state legislators will be impressed with the needs of the national 
economy or of the other states in designing its own taxing program.

The diversity of interests among the states, the desire of each state to for-
mulate its own taxing policy, the propensity to protect in-state business, and 
the pride in the sovereignty of each state do not lend themselves to a common 
ground of understanding between the states.

Can we realistically believe that all the state tax officials can agree on the 
substance and scope of uniform rules to be presented to each state legislature 
for adoption?

Can we realistically expect the legislatures of 50 states to voluntarily set 
aside some of their interests for the benefit of the national interest by adop-
tion of such legislation?

Can we realistically expect the many powerful in-state interests, who play 
an important role in the legislative process in each state, to voluntarily set 
aside their own interests in deference to a greater national interest, especially 
when they have no assurance that each and every state would likewise adopt 
the proposed uniform rules?

The answers to these questions should be apparent. Let us not lose sight of 
the fact that the various associations of state officials are not legislative bodies. 
Should any of such organizations ever come to an agreement as to the solu-
tion to this complex problem, it is most improbable that the legislatures of 
each of the 50 states would find it advisable to adopt their recommendations 
without modification. Clearly, if there is to be a meaningful solution to this 
problem, it must emanate from a federal authority with power to legislate.

Perhaps the most ambitious undertaking by the states in recent years 
directed toward the achievement of uniformity has been the “Uniformula” or 
Uniform Division of Income for Tax Purposes Act adopted by the National 
Conference of Commissioners of Uniform State Laws in July 1957. While 
over a dozen states have made some attempt toward uniformity and have 
seen fit to adopt the Uniformula, at least in principle, it must be noted that 
even this attempt toward uniformity has not been entirely successful because 
many of those states who have adopted the Uniformula have seen fit to make 
modifications consistent with their own state’s taxing policy. Indeed, a review 
of past and present conduct of state legislatures offers little encouragement 
that uniform legislation will be forthcoming from the state level.

The impetus which motivated Congress to authorize a study of the present 
state tax system was supplied primarily by small business taxpayers. As they 
grow in size, reaching out beyond their state boundaries in search of new 
markets, they run headlong into the diverse and complex state requirements. 
Even the most willing taxpayers are prostrate in their efforts to cope with 
these state tax obligations.

While I need not review the results of the five-year study conducted by the 
Special Subcommittee of Congress, it should be pointed out that for the first 
time, the diversity and overwhelming complexity of the present system of 
state taxation of interstate commerce has been documented. There is ample 
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evidence of widespread lack of compliance and admitted inaccuracies in 
return preparation, which not only deprives states of their proper revenues 
but imposes unfair burdens upon taxpayers who make a sincere effort to meet 
state requirements.

In a voluntary self-assessment tax system, there is need for assurance that 
tax burdens are shared equitably. It should be of concern to the legal fra-
ternity, as it is to many in business, that the present interstate tax system 
has not worked well. The vagueness and complexities in the diverse require-
ments have resulted in a low level of compliance. It appears that all too often, 
taxpayers in their quest for achieving some form of uniformity in reporting 
practices have oversimplified the diverse state requirements, thereby fabricat-
ing their own set of uniform rules. While these unorthodox procedures may 
serve well the needs of such taxpayer, it is an additional factor which further 
creates inequities between those taxpayers who properly comply with report-
ing requirements and those who do not. Further evidence of unequal sharing 
of the tax burden is the accepted pattern of “negotiating” a tax reporting basis 
which is at variance with prescribed rules.

A viable economy requires an orderly system of tax payments predicated 
on predictable tax liabilities. All too often the diverse rules have resulted in 
over-taxation to some and under-taxation to others. Business decisions and 
modes of doing business should be based on economic facts and less on tax 
considerations. The economy suffers where tax barriers would be a deterrent 
to business expansion into new areas; society suffers where the business would 
expand into new areas unaware of its tax obligations.

It is of paramount importance in achieving a uniform interstate tax system 
that the system be simplified and understandable. The majority of interstate 
businesses are very small enterprises, and lacking professional tax staffs and 
computerized accounting, they are overcome when faced with diverse and 
vague jurisdictional and reporting requirements. It is primarily in the area 
of jurisdictional requirements, apportionment formula and the oftentimes 
unreasonable burdens under the sales and use tax collection system which are 
of greatest concern to business. While the larger corporations are perhaps bet-
ter equipped to cope with the situation, these problems nevertheless confront 
them as well.

A properly designed, simplified and internally consistent taxing system 
should eliminate de minimis tax reporting where compliance costs far exceed 
tax payments. Such a system could be designed to shift tax payments away 
from taxpayer’s area of fringe activities, thereby resulting in decreased return 
filing. Conversely, there should be a corresponding increase in tax payments 
to these states wherein are located the taxpayer’s major facilities, thereby cre-
ating a more meaningful relationship between tax payments and services and 
protection received. Such a system would be beneficial to both tax adminis-
trators and business, and, perhaps more importantly, there will be a reversal 
of the trend of “taxation without representation” which business presently 
experiences in states where investments and activities are small, yet their tax 
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payments are oftentimes large. The expected result of a uniform and simpli-
fied tax system would be increased and more responsible compliance and, 
probably, an increase in state and local revenues. A clear and forthright 
expression of national policy in state taxation could be achieved through fed-
eral legislation without jeopardizing the economic independence of the states. 
Absent federal legislation setting forth limited guidelines in the field of state 
taxation of interstate commerce, a further deterioration of the present sys-
tem will probably result, perhaps to a point where the national interests may 
someday dictate federal collection and administration of state taxation in the 
interstate commerce area.

It seems to me that in many respects state tax officials have been unfairly 
criticized for the inability to achieve agreement on uniform standards and 
legislation. In-state business interests should also admit to their interest 
in maintaining certain local tax advantages and favorable practices which 
they seek to preserve, even at the expense of possible benefits of a uniform 
national system. Students of taxation should be concerned with the grow-
ing trend toward some of the so-called economic incentives to encourage 
in-state plant locations and correctly question whether they are truly incen-
tives or merely a means of lowering an in-state tax burden at the expense of 
multistate companies.

In the final analysis, the in-state business “protected” in his home state 
eventually ventures outside his state and soon finds himself in the out-state 
areas as the “abused” interstate business, faced with multiple tax reporting as 
tax payments are merely shifted from one state to another. Without federal 
guideline legislation prescribing a coherent and orderly tax system, the trend 
can only continue to more tax return filing with small tax payments to more 
states. Such a trend could be reversed by federal legislation and, based on the 
findings of the Congressional Subcommittee, such could be accomplished 
without materially affecting state revenues.

In concluding, it may be said that the problems in the interstate tax system 
as they exist today would dictate that something be done. The prospect that 
the worst features of the present system could continue with even greater 
impact in the future without Congressional action is even less encourag-
ing. The ever increasing number of jurisdictions imposing taxes and the ever 
increasing emphasis on taxation by the state of the market promise to mag-
nify the problem to ever greater proportions.

Make no mistake, the problems and proposed alternative solutions are 
complex and controversial. At the very root of the problem is the strong 
desire to salvage the right of each state to maintain its own taxing struc-
ture and of instate interests to effect legislation favorable to themselves. As 
members of the legal profession, I would suggest that the responsibility may 
well be yours to aid in achieving an unbiased, far-reaching and economi-
cally sound interstate tax program. The problem cries out for solution. Let 
us not avoid our responsibilities by featuring this problem as an economic or 
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political problem, rather than one of legal significance, for it is the law which 
has traditionally been the cornerstone of social, political, and economic order.

II.  The Case Against Government Action

A.  Remarks of Theodore W. De Looze
The first resolution upon which you are being asked to vote is approval 

by the American Bar Association in principle of the proposition that the 
Congress of the United States should adopt legislation prescribing jurisdic-
tional limitations to be observed by state and local governments in the field 
of interstate commerce or in the field of collection in interstate commerce 
of state and local taxes. The resolution goes on to concern itself with the 
adoption of legislation for apportionment of a tax base, but it should fol-
low that this would not occur unless the jurisdictional prescription had been 
first adopted.

I speak today in opposition to this resolution, and on the question of 
whether or not Congress should adopt jurisdictional prescriptions. In doing 
so, I speak as an attorney and a member of this Association. The views 
expressed here are my own. Because my experience has been with the State 
of Oregon, and in the area of state income and excise taxes, my remarks and 
illustrations make reference to states and cases by name.

Jurisdictional limitations have always been a part of the law. Jurisdictional 
standards lie embedded in the constitutional requirements of due process 
of law, equal protection of the law, and the prohibition against undue bur-
dens on interstate commerce. Despite the oft-repeated cry of despair that 
the courts are incapable of handling the questions involved in setting down 
jurisdictional limitations, the courts must remain responsible in our consti-
tutional system for defining these limitations, whether in the form of con-
stitutional questions or interpretation of statutes. In 1959, the time of the 
enactment of the jurisdictional limitations in Public Law 86-272, the courts 
probably had accomplished most of the groundwork necessary insofar as judi-
cial determination of such limitations is required for certainty of operation 
and achievement of tax equity. The Northwestern Portland Cement Company 
case, the Scripto case, the General Motors case in the State of Washington, and 
such local decisions as the Brown-Forman and the International Shoe Company 
cases in Louisiana, United States Tobacco Company and American Refrigerator 
Transit Company cases in Oregon, to mention a few, show that the courts had 
achieved a feeling for what constituted a sufficient activity by a corporation 
to permit the imposition of a tax without a violation of due process or other 
constitutional provisions.

In passing, it should be noted that the problem of what is jurisdictional 
activity is not peculiar to the field of taxation. Probably the greatest area in 
which this has been the subject of litigation is in the service-of-process field. 
The famous case, International Shoe Co. v. Washington, 326 U.S. 310, 66 S. 
Ct. 154 (1945), is illustrative. More recently, the extent-of-activity problem 



Tax Lawyer, Vol. 68, No. 4

 MONTREAL DEBATE 567

was the subject of the United States Supreme Court’s decision in Eli Lilly & 
Co. v. Sav-on Drugs, 366 U.S. 276, 81 S. Ct. 1316 (1961), which involved 
the question of state licensing.

The area of taxable activities has been held to be quite broad. The 30 so-
called jurisdictional contact tests contained in the special subcommittee’s 
report and referred to by a prior speaker, have, for all practical purposes, 
disappeared as constitutional distinctions. Regular and systematic solicitation 
activities, generally speaking, create jurisdiction to tax, and, of course, no tax 
arises unless there is net income. Legislation, therefore, to limit jurisdiction 
necessarily has the effect of granting exemptions to what would, otherwise be 
taxable situations. We have the example of Public Law 86-272. It does not 
define limitations which are already a matter of law, but carves out an exemp-
tion which would not otherwise be there. The Oregon case of Smith Kline 
& French Laboratories v. State Tax Commission, 241 Or. 50, 403 P.2d 375 
(1965), illustrates the result of such a statute. There is no doubt in my mind 
that the company carried on activities in Oregon which were ample and suf-
ficient to permit the exploitation of the Oregon marketplace with relatively 
little inconvenience or loss of efficiency because of the lack of real property 
located in the state or an office located in the state. Sometimes the nature of 
the product is sufficient to permit this type of activity. Sometimes the prox-
imity of a non-income tax state, such as the State of Washington, permits this 
type of activity. Activities which would otherwise create jurisdiction to tax 
under Public Law 86-272 may be located in the State of Washington, albeit 
this might subject the company to a Washington Business and Occupation 
Tax. However, two birds are apparently killed with one office.

The justification for such an exemption is difficult to find. To exempt 
Smith Kline & French is to discriminate against local drug companies. The 
exemption cannot be justified as protection of small business, as obviously, 
this company is a nationwide concern and a leader in its field. The justifica-
tion cannot come because the extent of activities is so inconsequential as to 
be de minimis in nature. The presence of an organized team of detail men 
engaged in visitations to hospitals, doctor’s offices, drug stores, and the like, 
making presentations to wholesale houses, to conventions, to hospitals, fol-
lowing up data on drug effects from doctors and from hospital personnel and 
so on, is hardly the drummer type of case. And, the difference between these 
activities and the addition of another activity sufficient to give Oregon juris-
diction does not mean the difference between inability to comply and ability 
to comply with the income tax laws.

Nor is the creation of the exemption under Public Law 86-272 justifiable 
by reason of ease of construction and application of the statute. Fact situa-
tions have a way of following statutory lines, falling on whichever side of the 
statutory fence is most convenient to the viewer. In one situation a salesman 
is characterized as doing much more than simply selling a product. He is an 
expert who gives out technical information, inspects the purchaser’s opera-
tion, trains personnel, and, in fact, is indispensable to the purchaser. That 
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same person in a different tax consequence setting is represented as a fellow 
who really does not know too much but is sent to jolly up the purchasing 
department, play a good game of golf, help sweep the floors and otherwise 
keep those repeat sales flowing. Fact-finding in this area is extremely difficult. 
It requires extensive interviewing of employees of the purchaser and seller and 
of third parties. It involves a characterization of activities that is capable of 
wide variety of expression. Under Public Law 86-272 we have had two cases in 
our Oregon Supreme Court and we have others in the Tax Commission and 
Tax Court. Because of the preoccupation of the court with the constitutional 
questions in the Smith Kline & French case, I feel that the statutory jurisdic-
tional test of “solicitation only” was not given the attention it deserved. In 
the more recent case of Cal-Roof Wholesale, Inc. v. State Tax Commission, 82 
Or. Adv. Sh. 89 (1966), the shoe was on the other foot. Additional activities 
engaged in by the salesmen outside of Oregon, such as giving on the spot 
credit, selling small items from the back of the car, and so on, permitted the 
allocation of sales to the non-income tax state of Washington. A partial list 
of activities which have to be explored and weighed in the determination of 
“solicitation” include the giving of technical engineering advice, the checking 
of inventories, the inspection of products for defect and damage, the carrying 
of oft-needed inventory items and on-the-spot sales, the training of personnel 
in the use of, or the selling of the company’s products, the recruiting and hir-
ing of personnel, visitation by out-of-state company officers on field trips, the 
use of an office in the home and so on. As to the use of a home for an office, 
we have the language in the case of General Motors Corp. v. Washington, 377 
U.S. 436, 84 S. Ct. 1564 (1964), where the court stated:

The Pontiac and Oldsmobile Divisions of General Motors had no branch 
offices in Washington. But these divisions had district managers, service 
representatives and other employees who were residents of the state and 
who performed substantial services in relation to General Motors’ function 
therein, particularly with relation to the establishment and maintenance of 
sales, upon which the tax was measured. We place little weight on the fact that 
these divisions had no formal offices in the state, since in actuality the homes of 
these officials were used as corporate offices. Despite their label as ‘homes’ they 
served the corporation just as effectively as ‘offices.’ (Emphasis ours)

The decision is being exploited by both sides.
I could go on. Needless to say, I am satisfied that we have at least the same 

set of problems trying to apply statutory jurisdictional limitations to a set 
of facts as we did when we were worried about what constituted a mini-
mum amount of activity to comply with due process. Given the court cases 
extant today, we would have little or no problem under the Due Process and 
Commerce Clause. Under present and proposed federal legislation we are 
required to deal strictly with questions of exemption.

Turning to the resolution you are to vote on today, it then becomes appar-
ent that you are really asked to approve the giving of some type of exemption 
by Congress. You cannot intelligently expect that you will be eliminating 
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court cases and court tests as to the extent of such a statutory exemption. Any 
of you who have examined H.R. 11798 or the new bill, H.R. 16491, and the 
language which would determine whether or not a particular state could take 
jurisdiction should be satisfied that here again is a hotbed of potential fact 
finding problems and for case-by-case interpretation. The obvious implica-
tion of approving Resolution No. 1 is to say to Congress that the American 
Bar Association approves any type of exemption which might be proposed in 
Congress. If this were not true, there would be submitted to you, not such a 
general proposition, but specific statutory language. You could then decide 
whether this was a proper and acceptable type of exemption, one that would 
solve whatever problems you believe are created by constitutional interpre-
tations. If, indeed, there is any justification supporting the proponents for 
exemption because of, say, alleged compliance costs, should not the first 
step be the elimination of as much of the problem as possible, by the adop-
tion of uniform apportionment provisions. It should be emphasized that the 
Uniform Division of Income for Tax Purposes Act is notoriously absent from 
all proposed federal legislation.

Exemption provisions should be left to each state to determine as a part of 
its public policy. What is nominal revenue to one state, such as New York, 
may be important revenue to another state, such as Oregon, Idaho, Nevada, 
or Utah. One state might decide that the company making a million dollars 
of sales in the state need not be considered for taxation purposes. The test 
might well be $100,000 in another state. Or the test might be based upon net 
income of the company rather than sales. A million dollars of “average annual 
income” may be nominal in New York, but important to Oregon, where, 
conceivably the corporation could be Washington-based, with its major 
income producing activities—now proposed to be tax exempt—in Oregon.

When all is said and done, all of these federal bills are bills creating arbi-
trary areas of exemption. They do not create uniform jurisdictional rules or 
uniform apportionment methods. Jurisdictional limitations do not necessar-
ily improve ease of administration and do not necessarily reflect who should 
and who should not be subject to taxation. The statute has yet to be written 
which will solve the problems alleged by the prior speakers. Once the con-
stitutional tests of sufficient activity within the state to permit a “fair play” 
imposition of a tax rate met, exclusion from that point on simply becomes 
the matter of who has the ability to influence the legislative body in ques-
tion to grant an exemption. So long as the weight of taxation imposed by 
a particular state upon a corporation’s net income attributable to that state 
remains a matter of state policy, and the states are not stripped of all of their 
fiscal independence, then the burden is shifted to a particular company to 
determine whether or not it wants to engage in profit-seeking activities and 
sales of its products within that state. I cannot differentiate between the costs 
of taxation and any other costs incurred by a business, except that the costs of 
taxation appear to be politically vulnerable to power and pressure in the legis-
lative halls. I cannot see the difference between a corporation being willing to 



570 SECTION OF TAXATION

Tax Lawyer, Vol. 68, No. 4

pay taxes in one state because it has real property there and not being willing 
to pay taxes in another state because it has only an inventory and salesmen 
there. No one has satisfactorily demonstrated that the contribution of the real 
property is so much greater towards the production of net income that that 
state has a fair right to collect a tax, whereas the contribution of inventory 
and salesmen who dart across state lines is so tenuous that that state does not 
have a right to collect a tax.

It has been stated by our United States Supreme Court many times that 
interstate commerce must pay its way. If a business enterprise engages in 
interstate activities, it appears to be no less liable for the payment of taxes 
to the state in which it is engaged in the exploitation of the marketplace 
than a corporation which sets up individual enterprises, each in a separate 
state with a common ownership. In each instance, the business enterprise 
should expect to assume the tax burden fairly attributable to its activities and 
net income production. The fact that in one case only a certain amount of 
activity is carried on through inventory and salesmen and other supporting 
activities is reflected in the fact that the apportionment formula apportions 
less net income.

This is an apportionment question and not a jurisdictional question. In 
conclusion, I would like to reiterate the following points:

(1) As many, if not more, problems of interpretation and construction are 
inherent in the enactment of any statutory standard as to jurisdiction 
as at present.

(2) Statutory standards of jurisdiction at this stage in the development of 
the law create areas of exemption. An intelligent vote cannot be made 
on the area of exemption that is being approved in the absence of spe-
cific language submitted to this body.

(3) In the absence of restrictive language as to what kind of an exemption 
this body specifically approves, approval of this resolution can only 
mean that this body approved any exemption that might be imposed 
by Congress.

B.  Remarks of John J. O’Connell
The discussion this afternoon brings to mind the old adage that taxation 

is the art of plucking the goose while getting the least squawk. Hopefully, 
the representatives of interstate businesses here will not be offended if I com-
pare their clients to a goose, for I also compare the states to feather pluckers. 
However apt or inapt these comparisons, it cannot be denied that there has 
been a tremendous amount of squawking lately.

Before considering the question of whether or not the American Bar 
Association should officially come out on the side of the geese, in the form 
of the two resolutions here proposed, it might be well to discuss briefly how 
and why all this squawking started; I would like to do so from an aspect that 
is too easily overlooked.
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Underlying the whole problem are some simple facts of economic life. 
Greater and greater burdens are being placed upon state and local govern-
ments, and tax revenues must rise to meet them. This you have probably 
heard many times before, perhaps ad nauseam, but the real impact can be 
realized only by looking at some figures. For the past ten years, federal tax 
revenues increased about 44%. This rise, I believe, is almost exclusively attrib-
utable to rising economic conditions. No new federal taxes were imposed that 
I know of during that period; in fact some excises were taken off, and income 
tax rates were lowered. State and local government revenues, in contrast, rose 
at a rate over twice as great during this period: slightly less than 96%. This 
difference of about 52% is undoubtedly accounted for mainly by new taxes or 
increases in rates of old taxes. For example, in the past seven years, ten states 
have been obliged to enact that political abomination, a sales tax.

This has an impact not only on taxpayers’ bills, but also on how tax col-
lectors do their jobs. Faced with these mounting revenue needs, many tax 
administrators tend to examine the collection net for holes and then start 
patching them up. This should not be surprising. The United States Treasury 
Department does the same thing, as evidenced by the campaign some time 
ago—fortified by new legislation—to tighten up on taxation of dividend and 
interest income. They are all just “doing what comes naturally” and properly 
so. With rising pressures on taxing systems, be they federal or state, such 
tightening up is absolutely necessary.

It is more than just a matter of squeezing out the last nickel of possible tax 
in order to maximize revenue. It is a matter of making tax burdens as equal 
and as fair as possible, so as to maximize public confidence in the taxing sys-
tem and minimize pressures for erosion of the tax base.

Where, as in this country, payment of taxes is still to a great extent a matter 
of voluntary compliance, public confidence in the fairness of the taxing sys-
tem is vitally important. Without such confidence, you start down the road 
toward the situation where tax evasion is a national pastime and tax collection 
is a game of hide-and-go-seek. As for erosion of the tax base, we do not have 
to look outside our own country for examples of that. In the March 30, 1956, 
issue of Colliers magazine, Stanley Surrey blasted away at special exemptions 
and privileges in the federal income tax structure and nicely summarized the 
whole problem by stating:

“The strongest objection to special exemptions is that when Congress grants 
one favor, it is encouraged to grant another and still another until the basic 
fabric of our tax system begins to unravel.”

And again:
“The cost of government must be met by taxes, and we must pay those 
taxes. As long as the load is distributed fairly, we will. But when the load 
shifts to one side, look out.”
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My point, then, is a simple one. As tax burdens increase, the equal spread-
ing of those burdens becomes more and more important. And it is a never-
ending battle to prevent further holes in the dike and plug up, if possible, 
old ones.

This is why recent cases such as Northwest Cement-Stockham Valves, Scripto, 
and our own General Motors case, are landmarks in this battle.

Note the approach taken by the Court in these cases. It is to pierce through 
legal formalities and distinctions, in order to arrive at a result which, as far as 
possible, gives equality of tax treatment. Thus, in General Motors, the Court 
found the fact that certain General Motors’ employees operated out of their 
homes rather than formal offices to be without significance. And in Scripto, it 
found the fact that Scripto operated in Florida through independent contrac-
tors rather than employees to be without significance.

Naturally, taxpayers aren’t very fond of this approach. What appears to 
the tax collector as a gaping loophole often appears to the taxpayer as a self-
evident piece of equity. Thus, it is not surprising that, with rapidly mounting 
revenue needs for our states and local governments, counter pressures arise on 
the part of taxpayers for relief from these rising burdens.

I make these general remarks simply to show that these conflicts do not 
arise because of some sinister conspiracy by the states to harass interstate 
businesses—although, as I shall point out later, Congressman Willis seems to 
think so. Rather, they arise because state officials are honestly and sincerely 
trying to do their best in the equitable spread of tax burdens, and because 
state officials believe this task is more important than ever before.

How these conflicts will be resolved remains to be seen. However, here I 
wish to turn to these two resolutions proposed for adoption today, and show 
that their adoption will not help in an intelligent resolution of these conflicts.

From one point of view, the task of opposing the resolutions is an impos-
sible one. For we in effect are being asked to establish a universal negative, 
a task which the logicians remind us is a foolhardy venture. Thus, I do not 
propose to argue that any and all conceivable federal legislation on this sub-
ject matter, no matter how worded under any and every conceivable circum-
stance, would be unacceptable to the states. That would presume too much 
on my imagination and your patience.

This does point up, however, one of the main vices of these resolutions. 
They are not tied to specific proposals which can be analyzed and discussed 
in detail. They would put this Association on record as squarely behind fed-
eral action, without saying what exactly that action should be. May I suggest 
that this is not a very good way for a group of lawyers—and especially this 
Association—to do business.

Gentlemen, this general problem is one of the most important, compli-
cated, and delicate problems of federal–state relations that has ever faced this 
nation. And this Association should not now appear to say to the Federal 
Government: “Go solve it! We don’t particularly care how you solve it, and 
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we aren’t going on record in favor of any specific solution. But go to it! We’re 
behind you, whatever you come up with.”

This brings up a related and even more serious problem with these resolu-
tions. Although they are not tied to specific proposals now, and are not so 
drafted, they will undoubtedly become tied to specific proposals in the future, 
at least in the mind of Congressmen. And let’s face the plain fact that these 
resolutions are directed straight toward Congress. By passage of these resolu-
tions, I believe this Association will be handling the Willis Subcommittee a 
blank check. You can be absolutely sure that the supporters of whatever leg-
islation finally emerges on the floor in Congress will wave these resolutions 
about as constituting ABA endorsement.

It frightens me to think how this blank check might be filled out. The two 
groups with which I am associated, the National Association of Attorneys 
General and the Special Committee on Interstate Taxation of the Council of 
State Governments, have both taken a hard line: no more federal legislation. 
Behind these stands were not only the usual consideration of states’ rights, 
but also a more immediate consideration. From the report of the Willis sub-
committee issued last year, it was obvious that the states were going to take 
a licking at its hands; and, when H.R. 11798 was introduced, our worst 
fears were realized. Admittedly, H.R. 11798 is past history now. It seems to 
have been a monster to almost everyone, including large parts of the business 
community. The subcommittee is pushing for a new proposal, H.R. 16491. 
Whether this latest proposal will be revised again remains to be seen. But it 
certainly continues to justify our fears as to what kind of treatment the states 
can expect from this subcommittee to whose tender mercies these resolutions 
would commit us. Let’s take a few examples.

Although the public statements of the subcommittee members and staff 
have often manifested a special regard for the problems of small businesses, 
the original bill, H.R. 11798, had no special provisions for them, with the 
possible exception of the $100 exclusion for interstate sales (Section 305).

Now, however, there are special provisions, involving jurisdictional stan-
dards and use of the two-factor apportionment formula for corporations with 
the average annual net income of $1 million or less. I was quite curious as to 
how small such corporations might be, so as to merit this special regard by 
the subcommittee.

They can be pretty large indeed! I am told that for wholesaling and retail-
ing businesses with net income in this amount, the average rate of return is 
about two per cent of sales. In other words, we are talking about businesses 
that may well have $50 million or more of sales. For industrial businesses, the 
average rate of return is higher, perhaps five or six percent. But we would still 
be talking about businesses with up to $20 million of sales.

This is a very interesting contrast with the definition of a small business for 
purposes of the Federal Small Business Administration. There, a small busi-
ness must have less than $1 million of gross income, and must also have less 
than 200 employees.
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Is it any wonder that some of us are somewhat suspicious when the 
Willis subcommittee casts its case for federal action in terms of relief for 
small businesses?

Moreover, look at the effect of these special provisions. One of them estab-
lishes a lid on the net income attributable to a state. This lid is based upon 
the two-factor formula which the subcommittee seems so attached to. This 
formula, incidentally, is contrary to the practice of most of the states and 
contrary to the Uniform Division of Income for Tax Purposes Act proposed 
by the NCCUSL and recommended by this Association. With this lid, a tax-
payer has the best of all possible worlds. In the market state, where the sales 
factor with a destination basis tends to increase the net income, the taxpayer 
gets the benefit of the lid and can avoid the impact of the sales factor. But if 
the state of origin also has such a sales factor, this tends to decrease the net 
income there, and the taxpayer gets the benefit of that too. Thus, it is likely 
that a substantial portion of the net income will not be subjected to tax in any 
state. This provision will decrease the net income attributable to certain states 
while increasing it in none.

A quick glance at the jurisdictional provisions is also interesting. These 
strike me as an open invitation to avoid tax liability completely in certain 
states by use of subsidiary corporations, public warehouses, and independent 
contractors. The trick is to avoid directly owning or leasing real property or 
having an employee permanently based in the taxing state.

Again, I wish to emphasize that, under the terms of the resolutions pro-
posed, we are not directly concerned with this latest product of the Willis 
Subcommittee. We are not given an opportunity to vote on any of its propos-
als. But I think we should be concerned with the thinking of that subcommit-
tee, and its general attitudes, as manifested by its products. As the Bible says, 
“By their fruits you shall know them.”

If I seem overly distrustful and prejudiced toward the Willis Subcommittee, 
I can only plead in defense that Mr. Willis seems even more distrustful and 
prejudiced toward the states. In the July 6 issue of the Wall Street Journal, Mr. 
Willis was quoted, as follows.

“‘The states oppose change because they want an unbridled right to abuse, 
mistreat, harass and burden out-of-state firms in the name of states’ rights.’ 
. . . ‘That’s intolerable and it’s got to be stopped.’”

This statement is utterly astonishing, and I assure you that it is completely 
wrong. What’s at stake here is not the unbridled right of the states to abuse, 
mistreat, and harass out-of-state firms. We do not want any such rights. But 
we must fight for the right to spread tax burdens equally. The pressures on our 
revenue systems demand it. And plain fairness demands it.

The status quo is far from perfect. And frankly, the prospect of federal 
action, and the squawking mentioned in the beginning of my remarks, are not 
without benefit even to the states. They have forced the states to take a good 
hard look at some of their practices, especially in the area of apportionment. 
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Corrections have already come, and more are forthcoming. But I fear we can-
not look to Mr. Willis for a sympathetic hearing. And we must combat any 
attempt, at this critical juncture, to strengthen his hand.

There are undoubtedly some of you here today who disagree with me and 
think that the Willis Subcommittee is doing a great job. In that case, should 
not the subject of these resolutions be the subcommittee’s specific proposals, 
such as H.R. 11798 or H.R. 16491 so that they can be put to the test of 
analysis and debate? If it is these proposals that are at stake, let’s not hide the 
fact, by purporting to vote only on broad principles.

One final thought: it would be a tragedy for both the states and interstate 
businesses if this conflict over federal intervention would prevent coopera-
tion at the state level, especially in the legislative halls. Needed changes—
such as increased uniformity in apportionment formulas—cannot come 
about through the efforts of tax administrators alone. They need the help 
of the business interests. But with that help, more improvements can take 
place. This may sound naive and idealistic, but look at the history of the 
Uniform Commercial Code. Let’s not form attitudes in Washington, D. C.—
or Montreal—which will prevent mutual understanding back in our state 
capitols. I have tried not to violate this admonition myself this afternoon. If I 
have failed, my apologies. Thank you.

C.  Remarks of Mitchell Wendell
Some people purport to see a constitutional question in the issue we are dis-

cussing. Actually, there is none. In the Northwest Portland Cement, Stockham, 
and Scripto cases, the United States Supreme Court conclusively and clearly 
decided that state and local governments can tax multistate businesses in all 
the ways that they are presently being taxed, and that methods currently being 
employed for this purpose are not constitutionally objectionable. The only 
reason we are discussing this subject today is that the proponents of these two 
resolutions have lost the legal argument and now seek to gain their objective 
by persuading Congress to give them—as a matter of statutory policy—what 
the courts have decreed they cannot have as a matter of law.

Of course, if it should turn out that Congress lacks the constitutional 
power to enact a statute of the sort that the proponents of these resolutions 
want, the policy question would be irrelevant. But we are not being asked to 
give an opinion on whether Congress can restrict certain powers of state and 
local taxation. These resolutions propose that Congress should enact such 
restrictions, and that the Section on Taxation of our Association should be 
authorized to give Congress help in this direction. These are propositions of 
economic, social and political policy; they are not propositions of law. They 
are not technical questions, even though technical expertise may be helpful in 
completely understanding their implications.

The failure of these resolutions to identify any particular legislation and the 
conduct of this discussion during its first hour, as though it did not refer to 
any specific bills, should not be allowed to mislead anyone. Consideration of 
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this subject by the Tax Section now is meaningful only because H.R. 11798 
was introduced last October, and because H.R. 16491 superseded it on July 
25, 1966. The supporters of congressional action to limit state and local tax-
ing jurisdiction clearly intend that favorable action on these resolutions by 
the American Bar Association be construed as endorsement of these bills and 
any refinements of them that may appear in the future. Consequently, we 
would be speaking in a vacuum if we did not relate the present question to 
the basic substance of the legislation actually being urged upon Congress by 
some elements of the multistate business community.

While there are a number of differences between H.R. 11798 and H.R. 
16491, they are alike in essential respects. These bills, and the position being 
advanced by their supporters, provide for jurisdictional limits to be imposed 
by federal statute on state and local taxation of multistate businesses. They 
also provide for congressional enactment of a formula according to which 
some or all multistate business taxpayers must be permitted to apportion 
their income for tax purposes. So far as sales and use taxation is concerned, 
they would require exemption of certain types of transactions from the pres-
ently imposed duty of seller collection.

These proposals would not add a single taxpayer to any state or local roll. 
On the other hand, they would remove a number of taxpayers from the rolls, 
because they would fall outside the proposed federally prescribed jurisdic-
tional limits. Also, the proposals would enable some taxpayers to remove 
certain segments of their business activities from state and local taxing juris-
diction by artificially rearranging their operations to conform to the statutory 
modes embodied in the proposed federal law. It does not take an accountant 
or an expert in mathematics to figure out that the inevitable effects must be 
to reduce state and local revenue realizable from these present sources, and 
probably to precipitate substantial shifts in tax burdens from those who can 
take advantage of the statute to those who cannot.

Such changes are bound to have consequences, not alone for the entire 
community, but for the very multistate businesses that appear to favor the 
legislation. These firms depend on the facilities and services financed with 
state and local tax dollars. One of the most costly activities of state and local 
governments is the furnishing of industrial water supplies. Others are the 
provision of police and fire protection, public sanitation, and the construc-
tion, repair and maintenance of streets and highways. If industry is not to 
be materially hurt, someone must be taxed to provide the revenues for the 
performance of these functions.

Advocates of restrictive federal legislation seek to convey the impression 
that they really do not mind paying state and local taxes. Rather they object 
to the unreasonable burdens and costs involved in complying with the non-
uniform tax laws of a multitude of separate jurisdictions. There are two dif-
ficulties with this explanation: (1) it does not square with the evidence, and 
(2) the bills advocated as remedies have nothing to do with either uniformity 
or simplification of tax laws.
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Proponents of congressional action look to the four volume report of 
the Willis Subcommittee for justification of their position. Certainly the 
Subcommittee has been anxious to provide it in order to justify its own legis-
lative proposals. But after four years of study, the Subcommittee itself found, 
according to its report, that present state and local tax laws as currently 
administered do not burden interstate businesses through unreasonable com-
pliance costs. If the Willis Subcommittee could not find anything other than 
what it reports to be the fact in four years of well financed and well staffed 
searching, with the help of a sympathetic group of multistate businesses; it is 
pretty good proof that no serious problem exists.

But the Subcommittee, joined eagerly by its supporters, goes on to say that 
if state and local tax administration were to change, there would be a compli-
ance problem. In other words, we are being asked to go on record as favoring 
congressional control over state and local revenues on the plea that if things 
were different than in fact they are, a problem could exist. It would be dif-
ficult to find a more “iffy” proposition.

On the score of uniformity, one need only look at the concrete proposals 
made by the advocates of federal intervention to see what the game is really 
about. For all of its length and involved phraseology, neither H.R. 11798 
nor H.R. 16491 does anything except put certain types of multistate tax-
payers and certain types of transactions beyond the jurisdictional reach of 
one or more of the state or local governmental units in which taxpayers of 
the favored class operate. The legislation does not require or even encourage 
state and local governments to tax anything or anybody uniformly. Indeed, 
the provisions for federal administration which, however ill conceived, might 
have been supposed to be prompted by a desire for uniformity are now omit-
ted from H.R. 16491. The bills would leave state and local governments free 
to give all the nonuniform exemptions they pleased, even though this would 
increase cost of compliance mightily—according to the line of argument used 
by proponents of federal intervention.

Another strange assertion is that, so long as only the Constitution and state 
statutes determine who must pay state and local taxes, there will be litigation 
producing uncertainty; whereas a federal statute would bring certainty and an 
absence of litigation. The best that one can say about this proposition is that 
it is naive and sounds like the utterance of someone who has never picked 
up a legal digest or an issue of the advance sheets from any federal court. 
A glance at any issue of the Supreme Court Reporter reveals that “Internal 
Revenue” is one of the most popular entries. This flood of litigation occurs 
under federal tax statutes. The basic reason for tax litigation has nothing to 
do with whether the source of the levy is a federal statute or a state statute, or 
whether uniformity is present or absent from the tax laws. We have copious 
litigation because people do not like to pay taxes and are tempted to argue 
over their liability.

There is one final hurdle that the advocates of federal intervention must 
surmount. Even if they succeed in persuading a sufficient number of people 
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that the inter-jurisdictional tax problems of multistate businesses are much 
more serious than in fact they are, it is necessary to establish that the states 
will not act to produce a desirable degree of uniformity and coordination in 
their own tax systems and in those of their subdivisions. The kernel of the 
argument here is that the taxing power is so jealously guarded by each of 
the states that any adjustment of it cannot be made, except by the external 
force of Congressional enactment. The contention sounds plausible enough. 
The only trouble with it is that it is entirely out of line with the facts. The 
report of this Tax Section’s Committee on Uniformity, delivered earlier this 
afternoon, shows that there has been considerable state action of the very sort 
that is alleged to be impossible. The Uniform Division of Income for Tax 
Purposes Act is spreading—nine adoptions in the past two years, bringing 
the total to 14 states; tax credits in the sales and use tax field are the law in 
the overwhelming majority of jurisdictions; charges for out-of-state audits are 
disappearing, etc.

Work is also in progress on a Multistate Tax Compact. Supporters of federal 
intervention hurry to declare that states will never join it in sufficient num-
bers to make it meaningful. They choose to ignore the fact that we already 
have several nationwide compacts that have been adopted by the states in 
fields where they also have jealously guarded their individual prerogatives. 
These include the abolition of residence requirements in the care of mental 
patients, interstate assumption of responsibility for the return and supervi-
sion of runaway and delinquent juveniles, and interstate supervision of adult 
parolees and probationers.

Perhaps an even closer parallel to the subject now under discussion is fur-
nished by the history of the Uniform Commercial Code. It was only 15 years 
or less ago that most people thought that project an impossible one. The 
Code’s subject matter is even more diffuse than that of state and local cor-
porate income, capital stock, gross receipts, sales and use taxation. Yet the 
Uniform Commercial Code is today a reality; not merely as a draft, but as a 
living part of the law.

It would seem that if the upholders of the other side of today’s argu-
ment are really interested in tax reform, rather than merely in tax reduc-
tion for themselves, they should at least be willing to see whether the states 
will act, before they press federal solutions for problems that even the Willis 
Subcommittee has found to be hypothetical clouds on the future horizon 
rather than present evils.

The nature of the question posed by the two resolutions we have been 
asked to consider is clear. These resolutions would put the American Bar 
Association on record as favoring a reduction in taxes for certain types of 
businesses, with a coincident decrease in revenues available to state and local 
governments for the support of community services, a shift in tax burdens 
to make up for the favored treatment to be forced by congressional action, 
or both. I do not happen to think that these resolutions represent sound 
policy, but that is only a small part of the point. I would expect industrial 
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trade associations or organizations of merchants to take positions on today’s 
question. Their economic interests are involved, and they can be expected to 
be for or against the proposals of the Willis Subcommittee, depending on 
whether they come from the part of the business community that would be 
benefited or damaged by preferential tax treatment for multistate firms.

But we are a professional association whose strength lies in its technical 
competence and its judicial impartiality. It is entirely appropriate for this 
Association to hold sessions on the present and possible future state of our tax 
laws. An understanding of those laws is essential to the professional perfor-
mance of many of us. Also, I have no doubt that most of us, in our individual 
capacities, have views on this matter of policy, as on many others. But as 
lawyers we have no special competence to determine who should receive tax 
concessions and who should be required to make up the difference, or which 
public services should suffer on account of the diminished public revenues. 
My personal belief is that these resolutions are bad on the merits, but my 
professional belief is that the American Bar Association can only damage itself 
by taking a position on a controversial economic and political question that 
is in no sense justiciable.


