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 1 

ARGUMENT 
 
I. Th e  Cou rt sh ou ld  re jec t  Mr. Frye ’s  in vita -

t ion  to  depart from th e  s tan dard e stablish ed 

in  Hil l  v . Lock h a r t . 
 

Mr . Frye a rgues tha t  the standard established in  

Hill v. Lockhart , 474 U.S. 52 (1985), should not  apply 

to h is cla im because requir ing the defendant  to prove 

he “would have insisted on  going to t r ia l” is a  

requirement  tha t  should be imposed only when  

defense counsel has commit ted a  “t r ia l-based” er ror , 

e.g., “where counsel‟s a lleged er ror  is fa iling to 

invest iga te, or  fa iling to discover  exculpa tory 

evidence, or  fa iling to advise the defendant  of an  

a ffirmat ive defense.” S ee Resp.Br . 9, 28. He suppor t s 

th is cla im by asser t ing tha t  the standard adopted in  

Hill “followed from the Cour t ‟s recognit ion  tha t  „[i]n  

many guilty plea  cases, the “prejudice” inquiry will 

closely resemble the inquiry engaged in by cour t s 

reviewing ineffect ive-assistance cha llenges to convic-

t ions obta ined through t r ia l.‟ ” Resp.Br . 9. 
 

But  Mr. Frye reads Hill backwards. In  fact , t he 

Cour t ‟s discussion  of wha t  would happen “[i]n  many 

guilty plea  cases” followed it s determina t ion  of the 

appropr ia te standard. Hill, 474 U.S. a t  59. And the 

standard tha t  the Cour t  adopted followed from the 

Cour t ‟s recognit ion  tha t  “[t ]he longstanding test  for  

determining the va lidity of a  guilty plea  is „whether  

the plea  represents a  volunta ry and in telligent  choice 

among the a lterna t ive courses of act ion  open to the 

defendant .‟ ” Id . a t  56. Thus, while the Cour t  discuss-

ed how it s newly-adopted standard would be applied 

in  the fu ture in  “many cases,” it  did not  suggest  tha t  

in  other  guilty-plea  cases the Hill standard could be 

ignored. 
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To the cont ra ry, the very fact s of Hill refu te such  

a  not ion . Hill a lleged tha t  h is plea  was “involunta ry” 

because “h is a t torney supplied h im with  informat ion  

about  pa role eligibility tha t  was er roneous.” 474 U.S. 

a t  56. This was not  a  “t r ia l-based” er ror ; yet , the 

Cour t  applied it s newly-adopted standard and held 

tha t  Hill was required to prove tha t , bu t  for  counsel‟s 

a lleged er ror , he would have insisted on  going to 

t r ia l. Id . a t  60. Thus, while the standard in  Hill 

applies to the sor t s of so-ca lled “t r ia l-based” er rors 

tha t  will occur  in  “many cases,” it  a lso by it s own 

terms applies to other  types of cases, e.g., where 

counsel has coerced a  guilty plea  or  rendered it  

unknowing or  unin telligent  by fa iling to expla in  the 

consequences of the plea . S ee Padilla v. Kentucky, 

130 S.Ct . 1473, 1486-87 (2010) (holding tha t  counsel 

should have advised defendant  about  depor ta t ion  

consequences tha t  would follow a  guilty plea ). 
 

Mr . Frye and h is am ici a sser t  tha t  under  Hill 

prejudice can  be t ied to any unfavorable “outcome of 

the plea  process.” Resp.Br . 9; NACDL Br . 6; Const . 

P roj.Br . 12-13; CACL Br . 2, 14-15. But  their  reliance 

on  one isola ted phrase of the Cour t ‟s opin ion  is 

misplaced. For , while the Cour t  observed tha t  the 

prejudice requ iremen t  “focuses on  whether  counsel‟s 

const itu t iona lly ineffect ive performance a ffected the 

outcome of the plea  process,” id . a t  59, the Cour t  left  

no doubt  about  it s meaning. In  the immedia tely 

following sentence, the Cour t  expla ined: “In  other 

words, in  order  to sa t isfy the „prejudice‟ requirement , 

the defendant  must  show tha t  there is a  r easonable 

probability tha t , bu t  for  counsel‟s er rors, he would 

not  have pleaded guilty and would have insisted on  

going to t r ia l.” Id . (emphasis added). 
 

Despite the Cour t ‟s clea r  sta tement  of the govern -

ing standard, Mr. Frye asser t s tha t  tying prejudice to 
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the “loss of a  fa ir  t r ia l” lacks a  basis in  the Const i-

tu t ion , the Cour t ‟s precedent s, and common sense. 

Resp.Br . 6. He asser t s tha t  the “lower  cour t s have 

a lmost  unanimously recognized” tha t  the r ight  is not  

limited to ensur ing a  fa ir  t r ia l, and, a s  an example, 

Mr. Frye cites United  S tates v. Day , 969 F .2d 39, 45 

(3rd Cir . 1992), for  t he proposit ion  tha t  “the Sixth 

Amendment  r ight  to effect ive assistance of counsel 

guarantees more than  the F ifth  Amendment  r ight  to 

a  fa ir  t r ia l.” Resp.Br . 16. 
 

But  by requir ing the accused to prove tha t  he 

would have insisted on  exercising h is r ight  to t r ia l, 

the Cour t  in  Hill rea ffirmed tha t  the r ight  to the 

effect ive assistance of counsel is inexorably t ied to 

protect ing the defendant ‟s r ight  to t r ia l. Indeed, the 

Cour t  has repea tedly recognized tha t  “the r ight  to 

the effect ive assistance of counsel is recognized not  

for  it s own sake, but  because of the effect  it  has on  

the ability of the a ccused to receive a  fa ir  t r ia l.” 

S trick land  v. Washington , 466 U.S. 648, 658 (1984). 

And, cont ra ry to the opin ion  in  Day, the Cour t  has 

expressly sta ted tha t  the r ight  to the effect ive assis -

tance of counsel does not  guarantee more than  a  fa ir  

t r ia l: “Having der ived the r ight  to effect ive represen-

ta t ion  from the purpose of ensur ing a  fa ir  t r ia l, we 

have, logica lly enough, a lso der ived the limit s of tha t  

r ight  from tha t  same purpose.” United  S tates v. 

Gonzalez-Lopez, 548 U.S. 140, 147 (2006). 
 

Cases like Day fa il to abide by th is limita t ion  and 

often  find suppor t  in  precedent  tha t  is either  inappo-

site or  too old to accura tely reflect  more recent  prece-

dents. In  Day, for  instance, the Third Circuit  relied 

pr imar ily upon United  S tates ex rel. Caruso v. 

Zelinsky, 689 F .2d 435 (3rd Cir . 1982)—a case 

decided two years before S trick land . With  regard to 

prejudice specifica lly, the cour t  in  Day cit ed Caruso 
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for  the proposit ion  tha t  when counsel fa ils to commu -

nica te a  plea  offer  and a  defendant  is unable t o plead 

pursuant  to the offer , “[a ] subsequent  fa ir  t r ia l does 

not  remedy th is depr iva t ion .” Day, 969 F.3d a t  44. 

But  the only suppor t  Caruso offered for  t h is cr it ica l 

conclusion  was a  “cf.” cita t ion  to R ose v. Mitchell, 443 

U.S. 545, 557 (1979)—a case where the Cour t  

indica ted tha t  racia l discr imina t ion  dur ing grand 

jury proceedings could not  be cured by a  subsequent  

fa ir  t r ia l. Applying Rose v. Mitchell to the issue was 

inapt , and Day was decided without  the benefit  of 

the Cour t ‟s opin ion  in  Gonzalez-Lopez. 
 

Mr . Frye asser t s tha t  a  “narrow focus [on the 

fa irness of t r ia l] has been  rejected by a ll twelve 

Cour t s of Appea ls and twenty-five of twenty-seven  

sta tes.” Resp.Br . 20; see also Const .Proj.Br . 14; 

CACL Br . 21-23. But  no collect ion  of lower  cour t s can 

overru le th is Cour t ‟s precedents, and no collect ion  of 

opin ions can  crea te a  const itu t iona l r ight  where none 

exist s. Even when the lower  cour t s a re la rgely unan -

imous on  a  given issue, the Cour t  has not  refra ined 

from reaching a  cont ra ry resu lt . S ee Bloate v. United 

S tates, 130 S.Ct . 1345, 1351 (2010) (reject ing major -

ity view in  8-2 federa l circu it  split ); Central Bank  of 

Denver, N .A. v. First In terstate Bank  of Denver, N . 

A., 511 U.S. 164, 169 (1994) (not ing tha t  “numerous” 

federa l cour t s had taken  a  cont ra ry view); id . a t  192 

(Stevens, J ., dissent ing) (observing “a ll 11 Cour t s of 

Appea ls to have considered the quest ion” had adopt -

ed the posit ion  rejected by th is Cour t ). 
 

Moreover , while many cases sta te Mr. Frye‟s 

posit ion , the lower  cour t s have not  uniformly rejected 

the Sta te‟s a rgument . In  most  of the federa l cour t  

decisions tha t  Mr. Frye cites, the government  did n ot  

even  a rgue aga inst  the cour t ‟s reformula t ion  of the 

prejudice ana lysis. S ee, e.g., T urner v. T ennessee, 858 
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F.2d 1201, 1205 (6th Cir . 1988) (“the Sta te does not  

cha llenge the proposit ion  tha t  incompetent  advice to 

reject  a  plea  offer  can  const itu te a  Sixth  Amendment  

depr iva t ion”). Of the federa l cases included in  Mr. 

Frye‟s footnote 1, on ly two offered any significant  

ana lysis: Caruso (which , a s discussed above, was not  

consisten t  with  the Cour t ‟s more recent  precedents), 

and William s v. J ones, 571 F .3d 1086 (10th  Cir . 

2009). In  William s v. J ones, the cour t  was not  unan -

imous; one judge vigorously dissent ed on  the basis 

tha t  a  lost  plea  offer  could not  const itu te prejudice, 

a s there was no r ight  to a  plea  offer . S ee id . a t  1097-

1108 (Gorsuch , J ., dissent ing). F ina lly, not  every 

circu it  has unanimously rejected the Sta te‟s a rgu -

ment : one has expressly agreed with  the Sta te‟s 

a rgument . S ee United  S tates v. S prings , 988 F.2d 

746, 748-49 (7th  Cir . 1993). 
 

In  the end, much of Mr. Frye‟s a rgument  boils 

down to a  cla im tha t  he should be able to show 

S trick land  prejudice by demonst ra t ing tha t , bu t  for  

counsel‟s er ror , he probably would have received a  

shor ter  sen tence. In  Mr. Frye‟s view, the longer  sen -

tence he received is inherent ly prejudicia l or  unfa ir . 

Resp.Br . 24 (“Any increase in  a  sentence is preju -

dicia l.”). S ee NACLD Br . 6-7; Const .Proj.Br . 15; 

CACL Br . 4-5.
1
 

 
But  in  a  cr imina l case, in  terms of the sentence, 

there a re many possible “fa ir” resu lt s. Given  the sub-

ject ive views and divergent  in terest s of the pa r t ies, 

                                              
1
 As an  a ltern a t ive, Mr . F rye asser t s in  passing th a t  he is 

en t it led to a  “presumpt ion  of pr ejudice” because counsel‟s fa il-

ing to communica te the offer  “is comparable to the absence of 

counsel[.]” Resp.Br . 17. But  Mr . Frye is confusing the complete 

depr iva t ion  of counsel with  what  were merely coun sel‟s in effec-

tua l effor t s to con tact  Mr . Frye. 
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and given  the in terest s of society (and vict ims), and 

given  the many ways tha t  a  case can  evolve over 

t ime, no par t icu la r  sen tence or  outcome can  be rea -

sonably ident ified as the “fa ir” resu lt . On the other  

hand, determining whether  a  t r ia l or  a  plea  hear ing 

was “fa ir” is something that  can  be done with  a  

reasonable degree of cer ta in ty. Thus, the Cour t  has 

appropr ia tely concluded tha t  to show prejudice from 

counsel‟s a lleged er rors in  a  cr imina l case, a  defend-

ant  must  show the depr iva t ion  of some procedura l or  

substant ive r ight . S ee Lockhart v. Fretwell, 506 U.S. 

364, 372 (1993). 
 

Mr . Frye dismisses Fretwell a s “aberrant” because 

in  tha t  case it  was a lleged tha t  counsel fa iled to take 

advantage of exist ing case law tha t  was, a s it  tu rned 

out  la ter , wrongly decided. Resp.Br . 33-34. Mr. Frye 

a rgues tha t  in  Fretwell, the law did not  “ent it le” the 

defendant  to the benefit  counsel could have obta ined 

for  h im. Resp.Br . 34. Of course, Mr. Frye a lso was 

not  “ent it led” to a  plea  offer  (see Pa r t  III, below); but  

even  if it  is a ssumed, arguendo, tha t  counsel‟s er ror  

in  th is case is not  ana logous to the er ror  in  Fretwell, 

the mater ia l a spect  of Fretwell was it s r eliance on  

const itu t iona l pr inciples to reject  the not ion  tha t  the 

probability of a  more favorable outcome, a lone, is 

sufficien t  to suppor t  a  cla im of S trick land  prejudice. 
 

It  is t rue tha t  t he Cour t  has made pla in  tha t  

Fretwell did not  crea te a  new test  for  prejudice. S ee 

William s v. T aylor, 529 U.S. 362, 393 (2000). But  

th is merely solidifies the conclusion  tha t  S trick land  

was pr imar ily concerned with  ensur ing the fa irness 

of t r ia l (as opposed to ensu r ing the best  possible 

resu lt  for  the defendant ). Thus, in  Glover v. United 

S tates, 531 U.S. 198, 202-03 (2001), it  was not  proper  

to require anyth ing more than  S trick land ‟s ana lysis, 

a s the a lleged er ror  depr ived the defendant  of a  fa ir  



 7 

sentencing hear ing (i.e., the requisite substant ive or  

procedura l r ight ) and a  probable lesser  sen tence. 
 

After  a  guilty plea , under  Hill, and consisten t  

with  Fretwell, the relevant  quest ion  is  not  whether  

the accused received a  shor ter  or  longer  sentence, 

but  whether  the accused was depr ived of going to 

t r ia l a ltogether , for  there is no r ight —const itu t ional, 

sta tu tory, or  otherwise—to a  plea  ba rgain . S ee R oe v. 

Flores-Ortega, 528 U.S. 470, 484 (2000) (“Like the 

decision  whether  to appea l, the decision  whether  to 

plead guilty (i.e., waive t r ia l) rested with  the defend-

ant  and, like th is case, counsel‟s advice in  Hill might  

have caused the defendant  to for feit  a  judicia l 

proceeding to which  he was otherwise en titled .”) 

(emphasis added).
2
 

 
II. Th e  valid ity  of Mr. Frye ’s  gu ilty  p lea  w as  n ot 

u n derm in ed by cou n se l’s  fa ilin g  to  con vey 

th e  State ’s  p lea  offer. 
 

Apparent ly wary of ign or ing Hill a ltogether , Mr. 

Frye‟s a rgument  hovers between a  reject ion  of the 

Hill standard and an  a t tempt  to fit  with in  Hill‟s 

admonit ion  tha t  “a  defendant  who pleads guilty upon 

                                              
2
 Th e CACL argues th a t  a  defendant  wh o is depr ived of 

in format ion  relevan t  to a  poten t ia l gu ilty plea  “has been  depr iv-

ed of h is r igh t  t o exercise au thor ity over  fu ndamen ta l decisions 

in  h is defense.” CACL Br . 20. And, cit ing J ones v. Barnes, 463 

U.S. 745, 751 (1983), th e CACL argues tha t  th e decision  to 

plead gu ilty “is a  substan t ive r igh t  t o which  the law en t it les 

h im[.]” CACL Br . 20. But  th is is merely a nother  way of asser t -

ing, incor r ect ly (see Par t  III, below), tha t  Mr . Frye had a  r igh t  

to plead gu ilty to a  par t icu lar  plea  offer . While J on es v. Barnes 

cer ta in ly st ands for  the proposit ion  th a t  on ly th e defendant  can  

make the decision  to plead gu ilty, it  does not  follow tha t  th e 

defendant  actua lly has any righ t  to plead gu ilty. S ee S antobello 

v. N ew Y ork , 404 U.S. 257, 262 (1971) (“Th ere is, of course, n o 

absolu te r igh t  t o have a  gu ilty plea  accepted.”). 
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the advice of counsel „may only a t tack the volunta ry 

and in telligent  character  of the guilty plea  by 

showing tha t  the advice he received from counsel 

was not  with in  the standards set  for th  in  McMann [ 

v. R ichardson , 397 U.S. 759 (1970)].‟ ” Hill, 474 U.S. 

a t  56-57. S ee Resp.Br . 10, 24, 27-28. And, cit ing 

N orth  Carolina v. Alford , Mr . Frye observes tha t  “A 

va lid plea  must  be a  „volunta ry and in telligent  choice 

among the a lterna t ive courses of act ion  open to the 

defendant .‟ ” Resp.Br . 24. S ee N orth  Carolina v. 

Alford , 400 U.S. 25, 31 (1970) (cit ing Boyk in  v. 

Alabam a , 395 U.S. 238, 242 (1969); Machibroda v. 

United  S tates, 368 U.S. 487, 493 (1962); and 

Kercheval v. United  S tates, 274 U.S. 220, 223 (1927)). 
 

But  Mr. Frye is wrong in  asser t ing (Resp.Br . 25) 

tha t  the “a lterna t ive courses of act ion” should 

include potent ia l courses of act ion  beyond the two 

a lterna t ive courses implica ted by a  guilty plea —the 

a lterna t ives of proceeding to t r ia l or  accept ing the 

plea  tha t  was actua lly en tered. Alford  it self reflect s 

tha t  the va lidity of a  guilty plea  is evalua ted by 

compar ing the a lterna t ives of proceeding to t r ia l or  

accept ing the plea  a t  issue. As the Cour t  expla ined, 

when the guilty plea  whose va lidity is a t  issue is (as 

in  Alford ) a  guilty plea  to second-degree murder , the 

“choice among the a lterna t ive courses of act ion  open 

to the defendant ,” Alford , 400 U.S. a t  31, is a  “choice 

between a  t r ia l for  fir st -degree murder  [without  the 

plea ], on  the one hand, and a  plea  of guilty second-

degree murder , on  the other .” Id . a t  37. 
 
 Tha t  understanding is confirmed by the three 

decisions tha t  Alford  cit ed to illust ra te the standard 

for  determining the va lidity of a  plea . Two focused on  

the requirement  tha t  the defendant  understand the 

consequences of the guilty plea . S ee Kercheval, 274 

U.S. a t  223; Machibroda , 368 U.S. a t  493. The th ird, 
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Boyk in  v. Alabam a , made clea r  tha t  the va lidity of a  

guilty plea  is determined by compar ing the a lterna -

t ives of en ter ing a  plea  and proceeding to t r ia l. 

Boyk in  expla ined tha t  “a  plea  of guilty  .  .  .  is a  con -

vict ion” based on  the defendant ‟s own  “ „st ipula t ion  

tha t  no proof by the prosecut ion  need be advanced‟ ” 

a t  t r ia l. 395 U.S. a t  242 & n . 4 (cita t ion  omit ted). 

Accordingly, the Court  reasoned, a  guilty plea  const i-

tu tes a  wa iver  of “[s]evera l federa l const itu t ional 

r ights”—the pr ivilege aga inst  self-incr imina t ion , the 

“r ight  to t r ia l by jury” and the “r ight  to confront  one‟s 

accuser s”—tha t  the defendant  must  have knowingly 

and in telligent ly relinquished for  h is guilty-plea -

based “ „wa iver  to be va lid.‟ ” Id . a t  243 & n .5 

(cita t ions omit ted). Boyk in  thus requires tha t  cour t s 

ensure tha t  defendants have knowingly and in t elli-

gent ly chosen  between the a lterna t ive courses of (1) 

proceeding to a  t r ia l where the defendant  would have 

enjoyed const itu t ional t r ia l r igh ts and (2) accept ing 

the guilty plea  tha t  would waive those r ights. 
 
 The Cour t  main ta ined tha t  standard in  Hill when  

it  cited the “longstanding test  for  determining the 

va lidity of a  guilty plea” and expla ined tha t  a  defend-

ant  could “„only a t tack the volunta ry and in telligent  

character  of [h is] guilty plea ‟ ” by proving ineffect ive 

assistance of counsel in  “the plea  process.” Id . a t  56-

57 (cita t ion  omit ted). And, as sta ted above, Hill then  

made pla in tha t  the relevant  measure in  examining 

the “outcome of the plea  process” is whether  “there is 

a  reasonable probability tha t , bu t  for  counsel‟s 

er ror s, he would not  have pleaded guilty and would 

have insisted on  going to t r ia l.” Id . a t  59. Hill‟s t est , 

thus, reflect s the choice among the two a lterna t ive 

courses of act ion  open to the defendant  a t  the t ime 

he en ters h is guilty plea . It  is the en t ry of tha t  plea  

tha t  waives the defendant ‟s t r ia l r igh ts , and, a s a  
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resu lt , under  Hill, tha t  plea  cannot  la ter  be cha lleng-

ed unless the defendant  can  show tha t  he would have 

“insisted on  going to t r ia l.” Id . 
 

Even if it  were appropr ia te to consider  wha t  other  

“a lterna t ives” might  have been  available under  the 

Sta te‟s offer , Mr. Frye is forced to specula t e when he 

asser t s tha t , bu t  for  counsel‟s er ror , the Sta te‟s offer  

would have been  ava ilable to him a t  the t ime he 

pleaded guilty. The Sta te was not  bound to hold open  

the plea  offer  for  any amount  of t ime, and there is no 

reasonable probability tha t  Mr. Frye would have 

been  able to accept  the offer  and immediately plead 

guilty. 
 

The record shows tha t  on  November  9, 2007—

before the Sta te m ade it s offer—Mr. Frye sought  a  

cont inuance of h is case unt il J anuary 4, 2008. J .A. 2. 

It  was six days la ter , on  November  15, 2007, tha t  the 

Sta te made it s plea  offer . Thus, it  is reasonably 

probable tha t  if Mr. F rye had been  inclined to accept  

the offer , tha t  the pa r t ies would have simply agreed 

to hold the plea  hear ing on  the next  cour t  da te of 

J anuary 4, 2008. (Mr. Frye had requested the 

J anuary da te so tha t  he would not  have to dea l with 

h is cr imina l case unt il “past  the exam season,” J .A. 

46; it  makes lit t le sense to suggest  tha t  he would 

have immedia tely pleaded guilty and gone to ja il 

instead of taking exams.) If Mr. Frye did not  plead 

guilty unt il J anuary 4, 2008, by tha t  t ime, Mr. Frye 

had been  a r rested yet  again  for  dr iving while 

revoked. S ee J .A. 43, 45-48. That  was the sor t  of 

event  tha t  would (or  a t  least  reasonably could) have 

prompted the prosecu tor  to termina te the plea  offer . 

S ee J .A. 45. 
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III. Mr. Frye ’s  c la im  th at h e  h ad a “righ t” to 

accept th e  State ’s  p lea  offer is  in con sis ten t 

w ith  Ma br y v . J ohn son  an d Wea t h er for d  v . 

Bu r sey . 
 

Mr. Frye does not  a sk the Cour t  to overru le any 

par t  of it s pr ior  decisions in  Mabry v. J ohnson , 467 

U.S. 504 (1984), and Weatherford  v. Bursey, 429 U.S. 

545 (1977); in  fact , he cites these cases favorably. He 

asser t s: “Frye is not  cla iming a  const itu t iona l r ight  

to plea  ba rga in  . . . . Had the prosecutor  not  offered a  

plea  ba rgain , the t r ia l cour t  could not  have compelled 

h im to do so.” Resp.Br . 18. He acknowledges: “The 

t r ia l cour t  could not  have compelled the Sta te to 

engage in  plea  negot ia t ions or  make a  plea  offer  to 

Frye.” Resp.Br . 46. 
 

But  while he cites to Mabry and Weatherford , Mr . 

Frye then  makes cla ims tha t  a re fundamenta lly a t  

odds with  them. He asser t s tha t  because “the Sta te 

did make a  plea  offer  to Frye,” “The Sta te was bound 

by that  offer  dur ing the terms of the offer .” Resp.Br . 

46. He a rgues that  “[h]e was en t it led to accept  tha t  

offer  and plead guilty according to it s t erms to the 

t r ia l cour t .” Resp.Br . 45. Quot ing William s v. J ones, 

571 F .3d a t  1091, he asser t s  tha t  the prosecutor  

“made an  offer  tha t  [the defendant ] had a  r ight  to 

accept , a s long as it  was open , with  effect ive 

assistance of counsel.” Resp.Br . 18-19. 
 

Both  Mabry and Weatherford  make pla in  tha t  a  

defendant  has no r ight  to plead guilty to a  pa r t icu la r  

offer , tha t  a  defendant  has no r ight  to plea  ba rga in -

ing, and tha t  a  prosecutor  is not  “bound” by an  offer  

dur ing the terms of the offer . The fact s of Mabry 

apt ly illust ra te these pr inciples. There, the sta te 

made an  offer  of a  twenty-one-year  sentence to be 

served concur rent ly with  other  sentences the accused 



 12 

was a lready serving. Mabry, 467 U.S. a t  506. The 

day a fter  the sta te made it s offer , the defendant  

accepted the offer , bu t  the prosecutor  “told counsel 

tha t  a  mistake had been  made and withdrew the 

offer .” Id . The prosecutor  then  offered the sa me 

twenty-one-year  sentence, but  with  the sentence to 

run  consecut ively to the defendant ‟s other  sentences. 

Id . The defendant  rejected the second offer  and t r ia l 

commenced. Id . On the second day of t r ia l, the t r ia l 

ended in  a  mist r ia l. Id . The defendant  th en  pleaded 

guilty according to the terms of the sta te‟s second 

offer  involving consecut ive t ime, but  the defendant  

a rgued tha t  he was en t it led to the terms of the first  

offer  tha t  he had accepted. Id . 
 

The United Sta tes Cour t  of Appea ls for  the 

Eighth  Circuit  agreed and “concluded tha t  „fa irness‟ 

precluded the prosecut ion‟s withdrawal of a  plea  

proposa l once accepted by respondent .” Id . But  th is 

Cour t  disagreed and held tha t  the defendant  could 

not  enforce the plea  offer  tha t  he had t r ied to accept  

because “A plea  ba rga in  standing a lone is without  

const itu t iona l significance[.]” Id . a t  507. The Cour t  

observed tha t  a  plea  offer  “is a  mere executory 

agreement  which , unt il embodied in  the judgment  of 

a  cour t , does not  depr ive an  accused of liber ty or  any 

other  const itu t iona lly protected in terest .” Id . The 

same is t rue in  Mr. Frye‟s case. The Sta t e made a  

plea  offer , bu t  the St a te was not  bound by the terms 

of tha t  offer—even  dur ing the a llot ted t ime for  

accept ing the offer . A mere offer  of prosecutor ia l 

grace did not  give Mr. Frye any “r ight” to take 

advantage of the offer . S ee S an tobello v. N ew Y ork , 

404 U.S. 257, 262 (1971) (“There is, of course, no 

absolu te r ight  to have a  guilty plea  accepted.”).  
 

 The fact s in  Weatherford  a lso illust ra te these 

pr inciples. There, a  “co-defendant” in  the defendant ‟s  
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cr imina l case was actua lly an  undercover  officer . 429 

U.S. a t  547. Before t r ia l, the undercover  officer  met  

with  the defendant  and the defendant ‟s a t torney, 

and, eventua lly, the sta te disclosed the undercover  

officer ‟s ident ity and the undercover  officer  t est ified 

a t  the defendant ‟s t r ia l. Id . a t  548-549. 
 

In  a  § 1983 act ion , the defendant  cla imed tha t  the 

sta te‟s act ions had depr ived h im of the effect ive 

assistance of counsel and due process. The United 

Sta tes Cour t  of Appea ls for  the Four th  Circuit  found 

tha t  the defendant  had been  denied due process by 

the sta te‟s concea lment  of the undercover  officer ‟s 

ident ity unt il the day of t r ia l. Id . a t  550. The Four th  

Circuit  observed tha t  the sta te‟s act ions had “lu lled 

[the defendant ] in to a  fa lse sense of secur ity and 

in ter fered with  h is prepara t ions for  t r ia l.” Id . The 

cour t  of appea ls a lso “suggested tha t  [the undercover  

officer ‟s] cont inued duplicity lost  [the defendant ] the 

oppor tunity to plea  barga in .” Id . a t  560. 
 

This Cour t  rejected th ose cla ims, and with regard 

to the la t ter , t he Cour t  observed tha t  “there is no 

const itu t iona l r ight  to plea  ba rga in .” Id . a t  560. 

Moreover , because the defendant  had been  given a  

fa ir  t r ia l, the Cour t  observed tha t  it  would be “a  

novel a rgument  tha t  const itu t iona l r ights a re in -

fr inged by t rying the defendant  ra ther  than  accept -

ing h is plea  of guilty.” Id . In  Mr. Frye‟s case, 

simila r ly, there was no r ight  to the plea  offer , and it  

cannot  be sa id tha t  a  subsequent  plea  tha t  met  

const itu t iona l standards infr inged Mr. Frye‟s r ights. 
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IV. Mr. Frye ’s  rem edy  of spec ific  perform an ce  

w ill p lace  de fen dan ts  in  a be tter pos it ion  

th an  th ey  w ou ld  h ave  been  in  if cou n se l 

h ad com m un icated th e  offer . 
 
 In  Mr. Frye‟s view, the only resu lt  tha t  cures the 

a lleged const itu t ional viola t ion  of losing a  plea  offer  

is to order  “a  remand to a llow Frye to accept  the 

Sta te‟s plea  offer  and plead guilty according to it s 

t erms[.]” Resp.Br . 44. He asser t s tha t  he is en t it led 

to tha t  pa r t icu la r  resu lt  (and not  merely the chance 

to plead guilty aga in  or  go to t r ia l) because he proved 

tha t  there was a  “reasonable probability” tha t  he 

would have obta ined tha t  resu lt  if counsel had t imely 

communica ted the offer . Resp.Br . 45. 
 

There a re two fundamenta l problems with  th is 

a rgument . F irst , because there was never  any 

agreement  between the pa r t ies, and because the t r ia l 

cour t  never  accepted the terms of the agreement , 

there is no agreemen t  to specifica lly perform . Cit ing 

cases like Puckett v. United  S tates, 129 S.Ct . 1423, 

1430 (2009), and S antobello v. N ew Y ork , 404 U.S. 

257, Mr. Frye and h is am ici a rgue tha t  “The Cour t  

has held tha t  a  t r ia l cour t  may remedy a  const i-

tu t iona l viola t ion  by order ing a  prosecutor ‟s office to 

comply with  the terms of it s own plea  offer .” Resp.Br . 

46; see NACDL Br . 10-13; Const .Proj.Br . 27. 
 
 But  in  both  Puckett  and S antobello, the pa r t ies 

agreed upon  the terms of the respect ive plea  agree-

ments, the defendants actua lly pleaded guilty in  

reliance on  those terms, and the guilty pleas were 

accepted by the t r ia l cour t . S ee Puckett , 129 S.Ct . a t  

1426-27; S antobello, 404 U.S. a t  257-60. Accordingly, 

the Cour t  observed tha t  “plea  ba rga ins a re essen -

t ia lly cont ract s” and indica ted tha t  one remedy for  

the government ‟s breach  included “specific perform -
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ance of the cont ract .” Puckett , 129 S.Ct . a t  1430. In 

Mr. Frye‟s case, of course, the lost  plea  offer  was 

never  agreed to by the pa r t ies, and it  was never 

accepted by the t r ia l cour t . It  remained “a  mere 

executory agreement [.]” Mabry, 467 U.S. a t  507. To 

suggest  tha t  the Sta te should now be bound by those 

terms (par t icu la r ly when the posit ion  of the pa r t ies 

has mater ia lly a ltered since the t ime of t he offer ) is 

inconsisten t  with  the Cour t ‟s precedents . 
 

The second problem with  Mr. Frye‟s remedy is 

tha t  it  places h im in  a  bet ter  posit ion  than  he would 

have been  in  if coun sel had told h im about  the offer . 

Mr. Frye is essent ia lly a rguing tha t  he should be 

a llowed to plead guilty to the Sta te‟s offer  without  

a llowing the Sta te to exercise it s preroga t ive to with -

draw the offer  pr ior  to acceptance by the t r ia l cour t . 

S ee Resp.Br . 37, 44. But  if counsel had t imely 

communica ted it , the Sta te could have withdrawn 

the offer  a t  any t ime—for  example, when Mr. Frye 

was aga in  a r rested for  dr iving while revoked. 
 

Accordingly, even  if it  is a ssumed tha t  losing a  

plea  offer  is a  depr iva t ion tha t  requires a  remedy, 

Mr. Frye should be permit ted a t  most  to a t tempt  to 

negot ia te a  new plea  offer . In  other  words, ineffect ive 

assistance dur ing plea  negot ia t ions should only 

resu lt  in  another  round of plea  negot ia t ions, a s 

a llowing Mr. Frye to “lock in” the terms of the Sta te‟s 

fir st  offer  grants Mr. Frye fa r  more negot ia t ing 

power  than  he would have otherwise had. 
 
V. Mr. Frye ’s  proposed  ru le  w ill un derm in e  th e  

w idespread an d ben e fic ia l practice  of p lea  

bargain in g . 
 

Mr . Frye asser t s tha t  “[n]o duty is more basic to 

the role of defense counsel than  tha t  of informing th e 
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clien t  of a  plea  offer  made by the prosecutor .” 

Resp.Br . 21. He cites the American  Bar  Associa t ion‟s 

Model Rule 1.4 and the Missour i Supreme Cour t ‟s  

Rule 4-1.4, and he poin ts out  tha t  these ru les of 

professiona l conduct  require defense a t torneys to 

prompt ly inform their  clien ts of plea  offers and to 

expla in such  offers t o their  clien ts. Resp.Br . 22-23. 

The pet it ioner  agrees tha t , a s a  pract ice, prompt  

communica t ion  with  the defendant  is cr it ica l. 
 

Under  the Cour t ‟s precedent s , e.g., Mabry, it  is 

vita lly impor tan t  tha t  defense a t torneys prompt ly 

inform their  clien ts of favorable plea  offers, a s the 

prosecutor  is not  bound to hold open  any offer  for  any 

length  of t ime. In  other  words, because offer s a re 

ephemera l and without  const itu t iona l significance, 

prompt  communica t ion  is cr it ica l, a s it  increases the 

likelihood of the defendant ‟s being able to effectua te 

a  favorable outcome by pleading guilty and having 

the plea  agreement  embodied in  a  judgment . 
 

In  it s opening br ief, the Sta te voiced it s concern  

tha t , if specific performance of an  uncommunica ted 

plea  offer  is deemed the appropr ia te remedy, “then  

any offer  can  be pocketed by defense counsel and 

held in  reserve” to act  a s a  cap on  the defendant ‟s 

cr imina l liability. Pet .Br . 36. Mr. Frye and h is am ici 

cla im tha t  it  is insu lt ing, disrespect fu l or  out rageous 

to suggest  tha t  defense a t torneys would ever  resor t  

to the uneth ica l pract ice of withholding a  plea  offer . 

Resp.Br . 48; NACDL Br . 3, 19-20; ABA Br . 23. 

Quot ing from the Cour t ‟s opin ion  in  Kim m elm an  v. 

Morrison , 477 U.S. 365 (1986), Mr. Frye sta tes tha t  

“it  is vir tually inconceivable tha t  an  a t torney would 

delibera tely invite the judgment  tha t  h is perform -

ance was const itu t iona lly deficien t  in  order  to win  a  

. . . colla tera l review for  h is clien t .” Resp.Br . 48-49. 
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But  the Sta te is not  suggest ing tha t  defense 

a t torneys a re a  shady class of a t torneys who will 

simply ignore or  willfu lly viola te their  ethica l dut ies 

in  an  a t tempt  to “game” the system . To the cont ra ry, 

in  poin t ing out  tha t  defense a t torneys cou ld act  in  a  

manner  tha t  serves t o minimize the loss of liber ty for 

their  clien ts, the Sta te is poin t ing out  tha t  Mr. Frye‟s 

ru le will br ing two eth ica l pr inciples  in to conflict . 
 

The preamble to Missour i‟s Rules of Professiona l 

Conduct  sta tes: “As advoca te, a  lawyer zea lously 

asser t s the clien t ‟s posit ion  under  the ru les of the 

adversa ry system.” MO. SUP . CT. RULE  4, P reamble ¶  

[2]. Usua lly, the ethica l obliga t ions to zea lously seek 

the best  possible resu lt  and to prompt ly convey plea  

offers go hand in  hand. But  if counsel‟s silence about  

an  offer  will t ransform the offer  in to an  ir revocable 

offer , the two eth ica l obliga t ions begin  to conflict . 

This eth ica l conflict  will sha rpen  in  cases where the 

cr imina l charges a re more ser ious  and the sta te 

makes a  favorable offer  in  the ea r ly stages of the 

case. In  shor t , defense a t torneys will in  some cases 

be confronted with  the rea l possibility tha t  with -

holding a  plea  offer  might  be the best  means of 

obta ining the best  possible resu lt . 
 
 In  Kim m elm an  the a lleged danger  was tha t  

defense counsel would “sandbag” by refra in ing from  

lit iga t ing Four th  Amendment  cla ims, so as to la ter  

obta in  a  new t r ia l for  the defendant  in  federa l habeas 

proceedings. 477 U.S. 382 n . 7. The Cour t  deemed 

th is a  negligible danger , for  it  seemed un likely that  

many defense a t torneys would give up the chance for  

acquit ta l (a t  a  t r ia l where evidence would be 

suppressed) in  exchange for  the possibility of obta in -

ing a  new t r ia l a t  some la ter  da te. S ee id . But , here, 

under  Mr. Frye‟s proposed ru le, defense counsel‟s 

preference for  zea lously seeking the best  possible 



 18 

outcome will not  merely procure a  new t r ia l; ra ther , 

it  will procure the immedia te benefit  of a  reduced 

sentence and, in  some cases, reduced charges. And 

the defendant  will be assured of th is benefit  even 

after “rolling the dice” a t  t r ia l in  hopes of ga ining an 

acquit ta l, or  a fter  en ter ing an  “open” plea  in  hopes of 

ga ining mercifu l t rea tment  from the t r ia l cour t . 
 
 Addit iona lly, unlike the dubious, fu ture benefit  

tha t  might  have come from the sor t  of sandbagging 

fea red in  Kim m elm an , the benefit  under  Mr. Frye‟s 

ru le can  be rea lized even  before t r ia l. For , once a  

prosecutor  makes any plea  offer , defense counsel‟s 

silence about  the offer  will t ransform  the offer  in to a  

maximum cap on  the defendant ‟s cr imina l liability. 

Thus, a s t r ia l approaches, if the case takes a  turn  for  

the worse, or  if the sta te‟s subsequent  offers a re not  

acceptably favorable, defense counsel need only 

“come clean” with  the defendant  and divulge the first  

plea  offer  and make it s t erms immedia tely ava ilable 

to the defendant  (who, like Mr. Frye, will have 

suffered the same “prejudice” of not  being able to 

previously accept  the plea  offer  tha t  he would have 

accepted if the defendant  had known about  it ). 
 
 In  other  words, because eth ica l dut ies under  the 

ru les can  conflict , the quest ion  of whether  counsel‟s 

performance was “const itu t ionally deficien t” should 

not  be slavish ly t ied to one par t icu la r  ru le. The pre-

amble to Missour i‟s Rules of Professiona l Conduct  

acknowledges the possibility of ethica l conflict s; it  

sta tes: “In  the na ture of law pract ice, . . . conflict ing 

responsibilit ies a re encountered.” MO. SUP . CT. RULE  

4, P reamble ¶  [9]. To resolve such  conflict s, lawyers  

in  Missour i a re advised to consider  va r ious pr inci-

ples, including “the lawyer‟s obliga t ion  zea lously to 

protect  and pursue a  clien t ‟s legit imate in terest s, 

with in  the bounds of the law[.]” Id . 
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Mr. Frye essent ia lly a rgues tha t  counsel‟s duty to 

communica te a  plea  offer  is the only permissible 

course of act ion  under  the Const itu t ion . But  as the 

Cour t  made pla in  in  S trick land , the ru les of profes-

siona l conduct , while inst ruct ive, do not  crea te 

const itu t iona l r ights, and they do not  dicta te wha t  is 

required of counsel: “Preva iling norms of pract ice as 

reflected in  American  Bar  Associa t ion  standards a nd 

the like . . . a re guides to determining wha t  is 

reasonable, but they are only guides.” 466 U.S. a t  688 

(emphasis added). “No par t icu la r  set  of det a iled ru les 

for  counsel‟s conduct  can  sa t isfactor ily take account  

of the va r iety of circumstances faced by defense 

counsel or  the range of legit imate decisions regard -

ing how best  to represent  a  cr iminal defendant .” Id . 

a t  688-689. In  fact , “Any such  set  of ru les would 

in ter fere with  the const itu t ionally protected inde-

pendence of counsel and rest r ict  the wide la t itude 

counsel must  have in  making tact ica l decisions.” Id . 
 

In  shor t , in  the Sta te‟s view, the problem is not  

tha t  defense a t torneys will willfu lly abandon their  

eth ica l dut ies, bu t  tha t  defense a t torneys will be 

forced to choose between conflict ing obligat ions. And 

in  some cases, the grea t  benefit  tha t  can  inure to a  

cr imina l defendant  who temporar ily “loses” a  plea  

offer  may be sufficien t  to convince counsel tha t  

silence about  an  offer  is the bet ter  choice. 
 

Last ly, the difficu lt ies inherent  in  Mr. Frye‟s ru le 

a re not  limited to instances where defense counsel 

makes a  tact ica l decision  to hold back a  plea  offer . 

Even if it  is a ssumed tha t  defense a t torneys will, as 

a  pract ice, a lways convey plea  offers, prosecutors will 

know tha t  mistakes do happen. Thus, because prose-

cutors will a lso know tha t  the Sta te will bea r  the 

burden  of such  mistakes the willingness to plea  

ba rgain  in  the most  ser ious cases will undoubtedly 
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wane. P lea  ba rga ining will lose it s flu idity, it  will 

become much more formal, and it  could evolve to the 

poin t  where the t r ia l cour t  will have to be involved  in  

plea  negot ia t ions to ensure tha t  a ll of the prose-

cutors‟ offers have been  fu lly and adequa tely commu-

nica ted to defendants.
3
 This would place a  heavy and 

unnecessa ry burden  on  the cr imina l just ice system. 
 

In  shor t , “the pu rpose of the effect ive assistance 

guarantee of the Sixth  Amendment  is not  to improve 

the quality of legal representa t ion ,” S trick land , 466 

U.S. a t  689; but  if the Cour t  wants to invigora te the 

professiona l ru les cited by Mr. Frye and the ABA, 

and if the Cour t  wants to encourage counsel to 

prompt ly convey plea  offers and provide good advice 

about  such  offers, the Cour t  should reject  Mr. Frye‟s 

proposed remedy and leave the burden  of communi-

ca t ing offers on  defense counsel. 

                                              
3
 In  fact , Mr . Frye‟s am ici poin t  ou t  tha t  th is is a lready 

taking place in  Ar izona , NACDL Br . 20; CACL Br . 25; ABA Br . 

24 n . 23, and the CACL u rges the Cour t  t o encourage sta tes to 

make a ll plea  offer s a  ma t t er  of r ecord in  cour t . CACL Br . 23-

28; see also ABA Br . 24. 
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CONCLUSION  
 

 The Cour t  should reverse the judgment  of the 

Missour i Cour t  of Appea ls. 
 
      Respect fu lly submit ted, 
 
      CHRIS KOSTER 

      At torney Genera l 
 
      J AMES R. LAYTON 

      Solicitor  Genera l 
 
      SHAUN J  MACKELPRANG 

      Chief Counsel, Cr imina l Div. 

         Counsel of Record 
 
      P . O. Box 899 

      J efferson  City, MO 65102 

      shaun.mackelprang@ago.mo.gov 

      (573) 751-3321 
 
      Attorneys for Petitioner 

 

 

 

August  15, 2011 

 
 


