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QUESTIONS P RESENTED  

1. Cont ra ry to the holding in  Hill v. Lockhart , 474 

U.S. 52 (1985)—which  held tha t  to prove prejudice a  

defendant  must  a llege tha t , bu t  for  counsel‘s er ror , 

the defendant  would not  have pleaded guilty and 

would have gone to t r ia l—can a  defendant  who 

va lidly pleads guilty successfu lly asser t  a  cla im of 

ineffect ive assistance of counsel by a lleging tha t , bu t  

for  counsel‘s er ror  in  fa iling to communica te a  plea  

offer , he would not  have pleaded guilty when he did, 

bu t  would have pleaded guilty sooner  with  more 

favorable terms? 
 
2. What  remedy, if any, should be provided for  

ineffect ive assistance of counsel dur ing plea  ba rgain 

negot ia t ions if the defendant  was la ter  convicted and 

sentenced pursuant  to const itu t iona lly adequa te 

procedures? 
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P ARTIES TO THE P ROCEEDING  

 

 Pet it ioner , Sta te of Missour i, was the respondent  

below; the responden t , Ga lin  Edward Frye, was the 

appellan t . 
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OP INIONS BELOW 
 

 The Missour i Supreme Cour t ‘s J une 29, 2010, 

Order  denying pet it ioner‘s applica t ion  for  t ransfer  is 

included in  the Appendix to the Pet it ion  a t  A1. 
 
 The Missour i Cour t  of Appea ls‘ Apr il 27, 2010, 

Order  denying rehear ing or  t ransfer  is included in  

the Appendix to the Pet it ion  a t  A2. 
 
 The Missour i Cour t  of Appea ls‘ opin ion , en tered 

on  March  23, 2010, is repor ted a t  Frye v. S tate, 311 

S.W.3d 350 (Mo. Ct . App. 2010), and is r epr in ted in  

the J oin t  Appendix (―J .A.‖) a t  pp. 58-80. 
 
 The post -convict ion  mot ion  cour t ‘s judgment , 

en tered November  18, 2008, is included in the  J oin t  

Appendix a t  pp. 52-57. 

 

J URISDICTION  
 

 The Supreme Cour t  of Missour i denied t ransfer  

on  J une 29, 2010. The jur isdict ion  of the Cour t  is 

invoked under  28 U.S.C. § 1257(a). 

 

CONSTITUTIONAL P ROVISIONS INVOLVED  
 

Constitu tion  of the United  S tates, Am endm ent VI: 
 

In  a ll cr iminal prosecut ions, the accused 

sha ll en joy the r ight  to a  speedy and public 

t r ia l by an  impar t ia l ju ry . . . and to be 

informed of the na ture and cause of the 

accusa t ion; to be confronted with  the witness-

es aga inst  h im; to have compulsory process for  

obta ining witnesses in  h is favor , a nd to have 

the assistance of counsel for  h is defence. 
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Constitu tion  of the United  S tates, Am endm ent XIV: 
 

… No sta te sha ll . . . depr ive any person  of 

life, liber ty or  proper ty without  due process of 

law . . . . 
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STATEMENT OF THE CASE 
 
On August  14, 2007, the Sta te filed a  compla in t  

charging Mr. Frye with  dr iving while his license was 

revoked, in  viola t ion of § 302.321, Mo. Rev. Sta t . 

2000. J .A. 1, 11-12. Because Mr. Frye had three pr ior  

convict ions for  dr iving while revoked, h is offense was 

eleva ted to a  class D felony. J .A. 11-12. 
 

The cour t  set  the case for  preliminary hear ing on 

November  9, 2007, but  the cour t  granted Mr. Frye‘s 

request  for  a  cont inuance and reset  the hear ing for  

J anuary 4, 2008. J .A. 2. Shor t ly therea fter , on  

November  15, 2007, the prosecutor  sent  a  let ter  to 

Mr. Frye‘s a t torney, extending a  plea  offer . J .A. 50. 

The offer  out lined two opt ions. J .A. 50. The first  

opt ion  sta ted tha t  the prosecutor  would recommend a  

three-year  sentence and defer  to the t r ia l cour t  on 

the quest ion  of proba t ion , with  the condit ion  tha t  Mr. 

Frye serve 10 days ―shock‖ incarcera t ion  in  the 

county ja il. J .A. 50. The second opt ion  sta ted tha t  the 

prosecutor  would amend the charge to a  misdemean -

or , and tha t  Mr. Frye would serve 90 days in  the 

county ja il. J .A. 50. 
 

The prosecutor‘s let ter  sta ted tha t  Mr. Frye had 

to accept  the offer  ―by noon on  December  28, 2007.‖ 

J .A. 50. (The prosecutor  in tended to subpoena  

witnesses for  the preliminary hear ing on J anuary 4, 

2008. J .A. 50.) After  receiving the let ter , Mr. Frye‘s 

a t torney did not  communica te the Sta te‘s offer  to Mr. 

Frye. J .A. 33-34, 40-41, 47.
1
 

                                              
1
 Counsel test ified a t  the post -convict ion  hear ing tha t  he 

was ―n ot  sur e‖ if h e told Mr . Frye abou t  th e offer . J .A. 41. H e 

test ified tha t  he did n ot  th ink he saw Mr . Frye un t il a fter  th e 

offer  expir ed. J .A. 41. Th e con ten t s of coun sel‘s t r ia l file t ended 

to confirm th a t  counsel had no con tact  with  Mr . Frye after  

receiving the offer  and before th e offer ‘s expira t ion . J .A. 41-45. 
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Before the preliminary hear ing, a round December  

30, 2007, Mr. Frye was charged in  another  county 

with  misdemeanor  dr iving while revoked. J .A. 43, 

45-47. The prosecutor  handling Mr. Frye‘s case had a  

pract ice of t ermina t ing any plea  offers ―if a  new case 

was charged.‖ J .A. 45.
2
 

 
On J anuary 4, 2008, Mr. Frye waived preliminary 

hear ing, and the case was bound over  for  t r ia l. J .A. 2. 

On J anuary 7, 2008, the Sta te filed an  informat ion 

charging Mr. Frye with  the class D felony of dr iving 

while revoked. J .A. 3. 
 

On February 25, 2008, Mr. Frye appeared for  

a r ra ignment  and entered a  plea  of not  guilty. J .A. 5. 

But  less than  a  week la ter , on  March  3, 2008, Mr. 

Frye withdrew his previous plea  and pleaded guilty. 

J .A. 5-6. Mr. Frye en tered an  ―open‖ plea , meaning 

tha t  he had no plea  agreement  with  the Sta te, and 

tha t  the judge could impose any sentence with in  the 

au thor ized range of punishment . J .A. 13, 15-16. 
 

At  the guilty-plea  hear ing, Mr. Frye sta ted tha t  

he understood var ious t r ia l r igh ts tha t  he was giving 

up by pleading guilty. J .A. 14-15. After  a ssur ing the 

cour t  tha t  he understood the consequences of h is 

plea , Mr. Frye test ified tha t  he had decided to plead 

guilty understanding tha t  the cour t  would be able to 

impose the fu ll range of punishment . J .A. 16. Mr. 

Frye sta ted tha t  he understood tha t  he could be 

sentenced ―up to four  years,‖ and tha t  the cour t  could 

―require [h im to] do the t ime‖ J .A. 16. Mr. Frye a lso 

                                              
2
 According to on -lin e records, th e new charge was a lso 

enhanced to a  class D felony, and, on  J anuary 9, 2009, Mr . Frye 

pleaded gu ilty to tha t  offense. Th e cour t  in  tha t  case sen tenced 

Mr . Frye to th ree year s to be served concur r en t ly with  the 

sen tence ordered in  t h is case. S ee S tate v. Galin  Edward  Frye, 

No. 0811-CR02644-01. 
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sta ted tha t  he understood tha t , if he received 

proba t ion , he would have to spend two days in  the 

county ja il. J .A. 16-17. Mr. Frye a lso assured the 

cour t  tha t  no promises or  threa ts had been  made to 

induce h is plea . J .A 17. Mr. Frye then  admit ted h is 

guilt  of the charged offense and tha t  he had been 

convicted of dr iving while revoked on  three pr ior  

occasions. J .A. 18-19. The cour t  ordered a  sentencing 

assessment  repor t  (SAR). J .A. 20-21. 
 
At  sentencing, on  May 5, 2008, the prosecutor  

recommended a  three-year  sentence, defer r ing to the 

cour t  on  proba t ion , but  request ing ten  days of 

―shock‖ incarcera t ion  if the cour t  were to grant  

proba t ion . J .A. 21-22. Mr. Frye‘s counsel requested 

tha t  the cour t  order  ten  days of ―shock‖ incarcera t ion 

in  the county ja il and place Mr. Frye on  proba t ion . 

J .A. 22. Counsel a lso requested, ―no mat ter  wha t  

happens,‖ tha t  the cour t  stay execut ion  of Mr. Frye‘s 

sentence so tha t  Mr. Frye could complete some fina l 

exams a t  school. J .A. 22. Having received and 

considered the SAR, the cour t  did not  grant  proba -

t ion , and it  imposed a  three-year  sentence; but  the 

cour t  stayed execut ion  unt il two days a fter  Mr. 

Frye‘s exams. J .A. 23.
3
 

 
After  delivery to the Depar tment  of Cor rect ions, 

Mr. Frye filed a  post -convict ion  mot ion  a lleging that  

counsel was ineffect ive for  fa iling to tell Mr. Frye 

about  the Sta te‘s November  15, 2007, plea  offer . J .A. 

                                              
3
 The SAR was not  made par t  of the r ecord on  appeal, bu t , 

pursuan t  to MO. SUP . CT. RULE  29.07(a)(2) the SAR would have 

included ―any pr ior  cr iminal record of th e defendant  and such  

in format ion  . . . a s may be h elpfu l in  imposing sen tence or  in  

gran t ing probat ion  or  in  the cor r ect ional t r ea tment  of th e 

defendant .‖ At  the post -convict ion  eviden t ia ry hear ing, Mr . 

Frye ackn owledged tha t  he has four  pr ior  felony convict ions, 

and severa l pr ior  misdemean or  convict ions. J .A. 34-35. 
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25-26. The cour t  held an  evident ia ry hear ing and 

denied the mot ion , concluding, in ter alia , tha t  Mr. 

Frye had fa iled to show prejudice, in  tha t  Mr. Frye 

had fa iled to a llege or  prove tha t , bu t  for  counsel‘s 

er ror , he would not  have pleaded guilty and would 

have insisted on  going to t r ia l. J .A. 30, 52-57. 
 
In  finding no prejudice, the cour t  relied on  the 

test  established in  Hill v Lockhart , 474 U.S. 52, 59 

(1985), which  held tha t , a fter  a  guilty plea , ―in  order  

to sa t isfy the ‗prejudice‘ requirement , the defendant  

must  show tha t  there is a  reasonable probability 

tha t , bu t  for  counsel‘s er rors, he would not  have 

pleaded guilty and would have insisted on  going to 

t r ia l.‖ S ee J .A. 53-56. Consisten t  with  th is t est , the 

mot ion  cour t  concluded, ―Because [Mr. Frye] has 

fa iled to cla im, either  a t  the evident ia ry hear ing or  in  

h is mot ion , tha t  he would have gone to t r ia l bu t  for 

h is t r ia l counsel‘s act ions . . . th is Cour t  finds tha t  

[Mr. Frye] is en t it led to no relief.‖ J .A. 57. 
 
Mr. Frye appea led, and the Sta te a rgued tha t  Mr. 

Frye had fa iled to show prejudice as required by Hill. 

S ee J .A. 70. The Missour i Cour t  of Appea ls rejected 

tha t  a rgument  and concluded tha t  the post -convic-

t ion  mot ion  cour t  had clea r ly er red in  applying Hill‘s 

t est  for  prejudice to Mr. Frye‘s cla im. J .A. 76. The 

cour t  of appea ls declined to apply Hill: 
 

We conclude tha t  though prejudice may, a nd 

often  will, be established by a  defendant ‘s 

showing tha t  ‗but  for‘ counsel‘s ineffect ive 

assistance, the defendant  would not  have pled 

guilty and would have insisted on  going to 

t r ia l, th is is not  the only wa y prejudice can  be 

established. 
 
J .A. 72. Relying on  S trick land v. Washington , 466 

U.S. 668 (1984), the cour t  then  held tha t  Mr. Frye 
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could show prejudice if he could show tha t  but  for  

counsel‘s er ror , there was a  reasona ble probability 

tha t  ―the resu lt  of the proceeding would have been 

different‖—i.e., a  reasonable probability tha t , bu t  for 

counsel‘s er ror , he would have accepted the sta te‘s 

ea r lier  (and bet ter ) plea  offer . J .A. 72-76. 
 
 The cour t  then  observed tha t  the offer  was bet ter  

because, under  the terms of the offer , the Sta te 

would have reduced the charge and the sentencing 

cour t  would have been  limited to imposing up to one 

year  of impr isonment  (instead of up to four  years for  

the felony). J .A. 77-78.
4
 But , a lthough the cour t ‘s 

prejudice ana lysis was premised upon it s conclusion  

tha t  Mr. Frye lost  a  favorable agreement , the cour t  

u lt imately recognized tha t  it  could not  order  specific 

performance of the lost  plea  offer . J .A. 79. The cour t  

observed, ―we a re not  empowered to order  the Sta te 

to reduce the charge against  Frye.‖ J .A. 79. Thus, the 

cour t  vaca ted Mr. Frye‘s guilty plea  and remanded 

the case so tha t  Mr. Frye could ―proceed to t r ia l or  

plead guilty to and be resentenced for  the same 

felony dr iving while revoked charge to which  Frye 

or iginally en tered h is ‗open‘ guilty plea .‖ J .A. 79. 

                                              
4
 In  reach ing th is conclusion , th e cour t  included a  missta te -

ment  of Missour i law; the cour t  sta t ed: ―h ad Frye been  advised 

of the Offer , and had he accepted th e Offer , the t r ia l cour t  

would have been  bound to accept  th e gu ilty plea  for  the mis -

demeanor  charge.‖ J .A. 77-78. In  fact , th e t r ia l cour t  would not  

have been  bound to accept  the gu ilty plea , see MO. SUP . CT. 

RULE  24.02(d)4; ra ther , if the t r ia l cour t  had accepted th e plea , 

it  would have been  bou nd to sen tence Mr . Frye with in  the 

misdemeanor  r ange of punishmen t . 
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SUMMARY OF THE ARGUMENT  
 

1. The Sixth  Amendment  to the United Sta tes 

Const itu t ion  guaran tees counsel to the accused in  

cr imina l prosecut ions. This guarantee is more than  a  

guarantee of having counsel present  only a t  the t r ia l 

it self. In  ligh t  of the va r ious tools tha t  a re employed 

by the prosecut ion  dur ing a  cr imina l prosecut ion , the 

counsel guarantee has been  extended to pre-t r ia l 

events to protect  the una ided layperson  a t  cr it ica l 

confronta t ions with  the prosecut ion . 
 

2. To give meaning to the Const itu t ion‘s promise 

of having the assistance of counsel for  a  defense, the 

Cour t  has held tha t  the r ight  to counsel is the r ight  

to the effective a ssistance of counsel. But , tha t  sa id, 

the r ight  to effect ive assistance is not  provided for  it s 

own sake, but  because it  a ids the accused in  

receiving a  fa ir  t r ia l. Accordingly, the Cour t  has held 

tha t  the r ight  to the effect ive assistance of counsel is 

limited to ensur ing a  fa ir  t r ia l. 
 

In  S trick land , the Cour t  established the test  for  

eva luat ing whether  counsel‘s a lleged er rors depr ived 

the accused of a  fa ir  t r ia l. S trick land v. Washington , 

466 U.S. 668, 687-688, 694 (1984). Relying on  the 

framework established in  S trick land , the Cour t  a lso 

established a  test  for  eva lua t ing whether  counsel 

was ineffect ive dur ing guilty-plea  proceedings. Hill v. 

Lockhart , 474 U.S. 52, 57 (1985). But , in  Hill, instead 

of examining whether  counsel‘s er rors a ffected t he 

reliability of the fact finder‘s verdict , the Cour t  held 

tha t  ―to sa t isfy the ‗prejudice‘ requirement , the 

defendant  must  show tha t  there is a  reasonable 

probability tha t , bu t  for  counsel‘s er rors, he would 

not  have pleaded guilty and would have insisted  on  

going to t r ia l.‖ Id . a t  58. 
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While sta ted different ly, the two test s found in  

S trick land  and Hill a im to protect  the same r ight : 

the r ight  to a  fa ir  t r ia l. The S trick land  t est  protect s 

tha t  r ight  by ensur ing tha t  the fact finder‘s ability to 

determine guilt  or  innocence was not  fet tered by the 

mistakes of counsel and was, instead, governed by 

correct  standards and reliable evidence. The Hill 

t est , on  the other  hand, protect s the r ight  by 

ensur ing tha t  the accused is not  unfa ir ly depr ived of 

the r ight  a lt ogether . 
 
 3. Here, Mr. Frye a lleges tha t  he was prejudiced 

not  because he was depr ived of h is r ight  to a  fa ir  

t r ia l, bu t  because counsel fa iled to tell h im about  a  

favorable plea  offer  tha t  he would have accepted if 

counsel had told h im about  it . But  the loss of a  

favorable plea  ba rga in —even if the outcome would 

have been  bet ter  than  wha t  the accused received—is 

not  the sor t  of ―prejudice‖ tha t  S trick land  and Hill 

sought  to guard aga inst . The accused has no r ight  to 

a  plea  ba rga in , and a  plea  ba rga in  standing a lone 

has no const itu t iona l significance. 
 

While the en t ry of a  guilty plea  is cer ta in ly a  

cr it ica l confronta t ion with  the prosecut ion , the plea  

negot ia t ions tha t  precede a  plea  a re only cr it ica l in  

the genera l sense of the word, and only insofa r  as 

they prompt  or  inform a  wa iver  of the a ccused‘s r ight  

to a  fa ir  t r ia l. In  other  words, when a  plea  offer  is 

rejected, or  when negot ia t ions a re unsuccessful, the 

accused‘s r ight  to a  fa ir  t r ia l is not  infr inged in  any 

way, and wha t  follows therea fter  should be judged 

according to the terms of S trick land  and Hill. 
 

Accordingly, here, where the Sta te made a  plea  

offer , bu t  tha t  offer  was not  communica ted to Mr. 

Frye, there was no confronta t ion  between Mr. Frye 

and the prosecutor ia l forces of the Sta te. The Sta te 
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obta ined no advantage over  Mr. Frye as a  resu lt  of 

the plea  offer , and Mr. Frye lost  no const itu t ional 

r ight . Mr. Frye may have lost  a  potent ia l benefit , i.e., 

the favorable terms of the plea  offer , bu t  he was not  

depr ived of any substant ive or  procedura l r ight . 
 
 4. In  a rguing tha t  he was prejudiced by the loss of 

the plea  offer , Mr. F rye is urging the adopt ion  of a  

purely resu lt -or ien ted test  for  prejudice—i.e., if there 

is a  reasonable probability tha t  the resu lt  of the 

cr imina l case would have been  more favorable to the 

accused then  Mr. Frye was prejudiced. But  the Cour t  

has held tha t  a  prejudice ana lysis tha t  focuses only 

on  the outcome is defect ive. If counsel‘s er ror  does 

not  depr ive the accused of any substant ive or  

procedura l r ight , then  it  cannot  be sa id tha t  the 

proceeding was unreliable or  unfa ir . In  other  words, 

the loss of a  more favorable outcome is not  a lways a  

legit imate means of proving prejudice. 
 

A resu lt -or ien ted test  in  th is case would a lso 

place an  unfa ir  burden  on  the sta te and presen t  

pract ica l problems. Ordinar ily, the Sta te bears the 

burden  of counsel‘s er ror s because, if a  convict ion  is 

obta ined in  a  proceeding in  which  the accused is 

depr ived of the effect ive assistance of counsel, the 

Sta te has unconst itu t iona lly depr ived the accused of 

h is liber ty. Here, though, Mr. Frye does not  a sser t  

tha t  h is convict ion  was the resu lt  of an  unfa ir  guilty-

plea  proceeding. 
 

If the Sta te is compelled to bear  the burden  of 

er ror s tha t  occur  dur ing fa iled plea  negot ia t ions, 

there will be an incent ive for  counsel to a llow or  

crea te fa ilures in  plea  negot ia t ions. For , once counsel 

has a  favorable plea  offer  in  hand, th e offer  will act  

a s an  ―insurance policy‖ against  worse resu lt s a t  

t r ia l. There will be no r isk in  gambling for  an  acquit -
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t a l a t  t r ia l, because if the t r ia l tu rns out  worse than  

the lost  plea  offer , the accused will be able to obta in 

post -convict ion  relief and seek another  outcome. This 

will lead to waste of judicia l resources, and it  could 

cause prosecutors to refra in  from even engaging in  

plea  negot ia t ions. 
 

5. Even if a  lost  plea  offer  const itu tes ―prejudice‖ 

under  S trick land  and  Hill, Mr . Frye is not  en t it led to 

any fur ther  remedy because h is convict ion  was 

obta ined through a  const itu t ionally a dequa te guilty-

plea  proceeding. If t he accused receives ineffect ive 

assistance of counsel a t  t r ia l, the remedy is to order  a  

new t r ia l—not  to order  an  acquit ta l. Simila r ly, here, 

the appropr ia te remedy was not  to order  specific 

performance of the lost  plea  offer , bu t  to accord Mr. 

Frye a  fa ir  t r ia l or  guilty plea . And inasmuch as Mr. 

Frye va lidly wa ived h is r ight  to t r ia l and pleaded 

guilty, no fur ther  remedy is appropr ia te. 
 

Moreover , because Mr. Frye‘s guilty plea  was a  

break in  the cha in  of events tha t  preceded it , he 

cannot  ra ise independent  const itu t iona l cla ims that  

occur red pr ior  to t he plea . Mr. F rye‘s cla im of 

ineffect ive assistance of counsel is independent  from 

his guilty plea  because the a lleged er ror  did not  

a ffect  the knowing, intelligent , and voluntary na ture 

of h is plea . In  shor t , Mr . Frye ―was fu lly aware of the 

likely consequences when he pleaded guilty; it  is not  

unfa ir  to expect  h im to live with  those consequences 

now.‖ Mabry v J ohnson , 467 U.S. 504, 511 (1984). 
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ARGUMENT 
 
I. Th e  S ixth  Am en dm en t seeks  to  en su re  a  fa ir 

tria l by  gu aran tee in g th e  righ t to  coun se l at 

tria l an d du rin g  “crit ica l con frontation s ” 

w ith  th e  State ’s  prosecu toria l force s . 
 

One a im of the Sixth  Amendment  is to guarantee 

fa irness to the accu sed a t  t r ia l. As the Cour t  sta ted 

in  S trick land v. Washington , 466 U.S. 668, 684-685 

(1984), ―The Const itu t ion  guarantees a  fa ir  t r ia l 

th rough the Due Process Clauses, bu t  it  defines the 

basic elements of a  fa ir  t r ia l la rgely through the 

severa l provisions of the Sixth  Amendment , includ-

ing the Counsel Clause[.]‖ 
 

Simila r ly, the Cour t  has sta ted tha t  ―the ‗core 

purpose‘ of the counsel guarantee is to assure a id a t  

t r ia l, ‗when the accused [is] confronted with  both  the 

in t r icacies of the law and the advocacy of the public 

prosecutor .‘ ‖ United  S tates v. Gouveia , 467 U.S. 180, 

188-189 (1984). The ―r ight  to counsel exist s to protect  

the accused dur ing t r ia l-type confronta t ions with  the 

prosecutor .‖ Id . a t  190. 
 

To provide the requisite protect ion , the Cour t  has 

held tha t  the r ight  to counsel is not  limited to having 

counsel present  ―only a t  the t r ia l it self.‖ S ee Kirby v. 

Illinois, 406 U.S. 682, 688 (1972). Ra ther , the Sixth 

Amendment ‘s a im is ―protect ing the una ided layman 

a t  cr it ica l confronta t ions with  h is adversa ry[.]‖ 

Gouveia, 467 U.S. a t  189. Extending the Sixth 

Amendment ‘s r ight  to counsel to ―cr it ica l confronta -

t ions‖ tha t  precede t r ia l has been  deemed necessa ry 

because the fa irness of t r ia l is often  dependent  on  

pre-t r ia l events. 
 

 The r ight  to counsel a t taches, then , when 

adversa ry proceedings have been  in it ia ted aga inst  
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the accused. Kirby, 406 U.S. a t  688. Focusing on  tha t  

moment , the Cour t  recognized tha t  ―perhaps the 

most  cr it ica l per iod of the proceedings . . . [is] the 

t ime of . . . a r ra ignment  unt il the beginning of . . . 

t r ia l.‖ Powell v. Alabam a , 287 U.S. 45, 57 (1932). 

Thus, in  Ham ilton  v. Alabam a , 368 U.S. 52, 54 

(1961), the Cour t  held tha t  ―in  Alabama [a r ra ign-

ment ] is a  cr it ica l stage in  a  cr iminal proceeding,‖ for  

―[w]ha t  happens there may a ffect  the whole t r ia l.‖ 

The Cour t  poin ted out  tha t , under  Alabama law, 

cer ta in  defenses otherwise ava ilable a t  t r ia l could be 

―ir ret r ievably lost , if not  then  and there asser ted.‖ Id . 

The Cour t  observed tha t  a t  such  proceedings, ―[t ]he 

guiding hand of counsel is needed . . . ‗lest  the 

unwary concede tha t  which  only bewilderment  or  

ignorance could just ify or  pay a  pena lty which  is 

grea ter  than  the law of the Sta te exacts for  the 

offense which  they in  fact  and in  law commit ted.‘ ‖ 

Id . a t  54-55. 
 

A few years a fter  Powell, in  Massiah  v. United  

S tates, 377 U.S. 201, 204-206 (1964), the Cour t  held 

tha t  a  surrept it ious, post -indictment  in ter roga t ion  of 

the accused by a  government  agent  was a  confronta -

t ion  where counsel‘s a id was cr it ica l because it  

resu lted in  evidence ―used aga inst  [the defendant ] a t  

h is t r ia l.‖ The Cour t  expla ined: 
 

A Const itu t ion  which  guarantees a  defendant  

the a id of counsel a t  . . . t r ia l could surely 

vouchsafe no less t o an  indicted defendant  

under  in ter roga t ion  by the police in  a  

completely ext ra judicia l proceeding. Anyth ing 

less . . . might  deny a  defen dant  ―effect ive 

represen ta t ion  by counsel a t  the only st age 

when legal a id and advice would help him.‖ 
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Id . a t  204 (quot ing S pano v. N ew Y ork , 360 U.S. 315, 

326 (1959) (Douglas, J ., concurr ing)). 
 

In  United  S tates v. Wade, 388 U.S. 218, 219-220, 

236-237 (1967), the Cour t  held tha t  a  ―post -

indictment  lineup conducted for  ident ifica t ion  pur-

poses‖ was a lso a  cr it ica l confronta t ion . The Cour t  

observed tha t  ―today‘s law enforcement  machinery 

involves cr it ica l confronta t ions of the accused by the 

prosecut ion  a t  pret r ia l proceedings where the resu lt s 

might  well set t le the accused‘s fa te and reduce the 

t r ia l it self to a  mere formality.‖ Id . a t  224. The Cour t  

cont inued: ―It  is cent ra l to tha t  pr inciple [of having a  

fa ir  oppor tunity to present  a  defense a t  t r ia l] tha t  in  

addit ion  to counsel‘s presence a t  t r ia l,[] the accused 

is guaranteed tha t  he need not  stand a lone against  

the Sta te a t  any stage of the prosecut ion , formal or  

informal, in  cour t  or  out , where counsel‘s absence 

might  deroga te from the accused‘s r ight  to a  fa ir  

t r ia l.‖ Id . a t  226 (footnote omit ted). Accordingly, the 

Cour t  concluded tha t  ―we scru t in ize any pret r ia l 

confronta t ion  of the accused to determine whether  

the presence of h is counsel is necessa ry to preserve 

the defendant ‘s basic r ight  to a  fa ir  t r ia l a s a ffected 

by h is r ight  meaningfully to cross-examine the wit -

nesses aga inst  h im and to have effect ive assistance 

of counsel a t  the t r ia l it self.‖ Id . a t  227. 
 
 In  shor t , ―cr it ica l confronta t ions‖ include pre-t r ia l 

proceedings where ― ‗the accused [is] confronted, just  

a s a t  t r ia l, by the procedura l system, or  by h is exper t  

adversa ry, or  by both,‘ . . . in  a  situa t ion  where the 

resu lt s of the confronta t ion  ‗might  well set t le the 

accused‘s fa te and reduce the t r ia l it self to a  mere 

formality.‘ ‖ Gouveia , 467 U.S. a t  189. ―It  is then  tha t  

a  defendant  finds h imself faced with  the prosecuto-

r ia l forces of organized society, and immersed in  the 



 15 

in t r icacies of substant ive and procedura l cr imina l 

law.‖ Id . 
 

All these cr it ica l-confronta t ion  cases involved the 

absence of counsel du r ing wha t  were held, or  a lleged, 

to be stages of a  prosecut ion  tha t  were cr it ica l 

because of their  effect  on  any fu ture t r ia l. They did 

not  direct ly address cla ims of ineffect ive assistance 

of counsel. Thus, while they address the broader  

quest ion  of when counsel must  be provided  to the 

accused, they do not  address the separa te, more 

specific quest ion  of wha t  const itu tes the effective 

a ssistance of counsel dur ing such  stages of t r ia l. 

Never theless, these cases provide a  framework for  

determining whether  a  given  pre-t r ia l event  is a  

―cr it ica l confronta t ion ,‖ and they a ffirm the genera l 

pr inciple tha t  prejudice must  be gauged by 

examining whether  cou nsel‘s presence or  absence 

(or—as the case may be in  gauging counsel‘s 

effect iveness—counsel‘s act ion  or  inact ion) ―might  

deroga te from the accused‘s r ight  to a  fa ir  t r ia l.‖ 

Wade, 388 U.S. a t  226. 
 
II. Th e  S ixth  Am endm en t right to  th e  effect ive  

ass is tan ce  of counse l is  lim ited  to  preserv -

in g  th e  righ t to  a  fa ir tria l . 
 

As a  na tura l corolla ry to the overa rching purpose 

of the Sixth  Amendment , it  has long been  recognized 

tha t  ―the r ight  to counsel is the r ight  to the effective 

a ssistance of counsel.‖ McMann v. R ichardson , 397 

U.S. 759, 771, n . 14 (1970) (emphasis added). But , 

while the r ight  to counsel plays an  impor tan t  role in  

cr imina l prosecut ions, ―the r ight  to the effect ive 

assistance of counsel is recognized not  for  it s own 

sake, but  because of t he effect  it  has on  the ability of 

the accused to receive a  fa ir  t r ia l.‖ United  S tates v. 

Cronic, 466 U.S. 648, 658 (1984). In  other  words, the 
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r ight  to the effect ive assistance of counsel is 

bounded, or  limited, by the r ight  to a  fa ir  t r ia l: 

―Having der ived the r ight  to effect ive representa t ion 

from the purpose of ensur ing a  fa ir  t r ia l, we have, 

logically enough, a lso der ived the limit s of tha t  r ight  

from tha t  same purpose.‖ United  S tates v. Gonzalez-

Lopez, 548 U.S. 140, 147 (2006). 
 

In  S trick land v. Washington , 466 U.S. a t  668, the 

Cour t  established the now-familia r  two-par t  t est  for  

determining whether  the accused in  a  cr imina l case 

has been  depr ived of the r ight  to the effect ive 

assistance of counsel. F irst , ―the defendant  must  

show tha t  counsel‘s representa t ion  fell below an 

object ive standard of reasonableness.‖ Id . a t  687-688. 

Second, ―[t ]he defendant  must  show tha t  there is a  

reasonable probability tha t , bu t  for  counsel‘s 

unprofessiona l er rors, the resu lt  of the proceeding 

would have been  different .‖ Id . a t  694. In  discussing 

the applica t ion  of the second par t  of th is t est —the 

test  for  ―prejudice‖—the Cour t  expla ined, ―When a  

defendant  cha llenges a  convict ion  [obta ined a fter  a  

t r ia l], the quest ion  is whether  there is a  reasonable 

probability that , absent  the er rors, the fact finder  

would have had a  rea sonable doubt  respect ing guilt .‖ 

Id . a t  695. 
 

Although the S trick land  t est  was t ied to the 

reliability of the fact finder‘s determina t ion  of guilt  a t  

t r ia l or  t r ia l-like proceedings, the Cour t  held in  Hill 

v. Lockhart , 474 U.S. 52, 57 (1985), tha t  S trick land ‘s 

―two-par t  standard [is a lso] applicable to ineffect ive-

assistance cla ims a r ising out  of the plea  process.‖ 474 

U.S. a t  57. But  the Cour t  a ltered the showing that  

the accused must  make to prove prejudice: ―to sa t isfy 

the ‗prejudice‘ requirement  [a fter  a  guilty plea ], the 

defendant  must  show tha t  there is a  reasonable 

probability tha t , bu t  for  counsel‘s er rors, he would 



 17 

not  have pleaded guilty and would have insisted on  

going to t r ia l.‖ Id . a t  58. In  other  words, a fter  a  

guilty plea , prejudice is not  gauged in  terms of the 

reliability of the fact finder‘s verdict ; ra ther , prejudice 

is gauged in  terms of the validity of the accused‘s 

wa iver  of the r ight  to t r ia l. 
 

While sta ted different ly, both  the S trick land  t est  

and the Hill t est  a im to protect  the accused‘s r ight  to 

a  fa ir  t r ia l. The S trick land  t est  protect s tha t  r ight  by 

seeking to ensure t ha t  the fact finder‘s ability to 

determine guilt  or  innocence was not  fet tered by the 

mistakes of counsel and was, instead, governed by 

correct  standards and reliable evidence. The Hill 

t est , on  the other  hand, protect s the r ight  to a  fa ir  

t r ia l by seeking to ensure tha t  the accused is not  

unfa ir ly depr ived of the r ight  a ltogether . It  does so 

by ensur ing tha t  the accused‘s guilty plea  and 

concomitant  wa iver  of t r ia l is knowing, in telligent , 

and volunta ry. In  either  case—after  a  t r ia l or  a fter  a  

guilty plea —if counsel‘s er ror  resu lt s in  the requisite 

prejudice, the remedy is to restore the defendant ‘s 

r ight  to a  fa ir  t r ia l by vaca t ing the judgment  and 

order ing a  new t r ia l. 
 

In  sum, because the r ight  to the effect ive assis-

tance of counsel is limited to preserving the accused‘s 

r ight  to a  fa ir  t r ia l, any test  for  eva lua t ing counsel‘s 

effor t s must  u lt imately rest  on  whether  the accu sed 

was robbed of a  fa ir  t r ia l. Thus, here, where the case 

was resolved through a  guilty plea , the quest ion  is, 

a s the Cour t  apt ly sta ted in  Hill, whether  Mr. Frye, 

but  for  counsel‘s er ror , ―would not  have pleaded 

guilty and would have insisted on  going to t r ia l.‖ 474 

U.S. a t  59. 
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III. Becau se  p lea  n egotiation s  are  n ot a  crit ical 

con frontation  w ith  th e  prosecu tion , and 

becau se  cou n se l’s  e rror h ere  in  fa ilin g  to  

com m u n icate  a p lea  offer d id  n ot in frin ge  

on  Mr. Frye ’s  righ t to  a  fa ir t ria l, th ere  w as  

n o  con stitu tion al pre ju dice . 
 

Here, Mr. F rye did not  a llege or  prove tha t  he was 

robbed of h is r ight  to a  fa ir  t r ia l—he did not  a llege 

tha t , bu t  for  counsel‘s er ror  in  fa iling to convey the 

Sta te‘s plea  offer , he would not  have pleaded guilty 

and would have insisted on  going to t r ia l. S ee J .A. 

27-28, 34, 37. Mr. Frye‘s cla im of prejudice was 

merely tha t , if counsel had informed Mr. Frye of the 

Sta te‘s plea  offer , there was a  ―reasonable probability 

. . . tha t  [the t r ia l judge] would have accepted the 

plea  ba rga in  to the amended misdemeanor  charge, 

[tha t  Mr. Frye] would have pled thereto and been  

sentenced in  accordance with  the plea  offer , and 

consequent ly he would have avoided a  felony 

convict ion  and would have served only n inety days in  

the county ja il ra ther  than  three years in  pr ison .‖ 

J .A. 27-28. In  shor t , Mr. Frye a lleged tha t , if counsel 

had told h im about  the Sta te‘s plea  offer , he would 

have pleaded guilty sooner  and obta ined a  lesser  

convict ion  and sentence. 
 

But  th is sor t  of ―prejudice‖—the lost  benefit  of a  

favorable plea  offer—is not  the sor t  of prejudice tha t  

S trick land  and Hill were designed to gua rd aga inst . 

S ee generally Prem o v. Moore, 131 S.Ct . 733, 745 

(2011) (sta t ing tha t , in  ligh t  of the test  in  Hill, it  was 

not  ―clea r ly established‖ tha t  the probability of a  

―bet ter  plea  agreement‖ would const itu te ―prejudice 

for  S trick land  purposes‖). The quest ion  here, then , is 

whether  plea  negot ia t ions tha t  did not  resu lt  in  a  

guilty plea  const itu te a  ―cr it ica l confronta t ion‖ tha t  
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gives r ise to the r ight  to the effect ive assistance of 

counsel dur ing such  negot ia t ions.  
 

A. Th e  n egotiations  th at precede  a  plea  

bargain  m ay be  im portan t to  th e  accused  

in  dec id in g to w aive  tria l, bu t th ey  are  

n ot a “crit ica l con fron tation ” w ith  th e  

prosecu tion , particu larly  if  th ey  are  

u n successfu l, i .e., if th e  accu sed  does  n ot 

w aive  tria l. 
 
 In  Iowa v. T ovar, 541 U.S. 77, 81 (2004), the 

Cour t  observed tha t  ―[t ]he en t ry of a  guilty plea  . . . 

ranks as a  ‗cr it ica l stage‘ a t  which  the r ight  to 

counsel adheres.‖ In  another  case tha t  resu lted in  a  

guilty plea , Padilla v. Kentucky, 130 S.Ct . 1473, 1486 

(2010), the Cour t  observed tha t  plea  negot ia t ions a re 

a  ―cr it ica l phase of lit iga t ion .‖ These observa t ions 

make sense in  cases where the accused waived the 

r ight  to t r ia l in  conjunct ion  with  accept ing a  specific 

plea  offer , because wa iving the r ight  to t r ia l in  such  

cases set t les the accused‘s fa te, and the negot ia t ions 

could have impelled the accused to wa ive t r ia l. 
 

But  the Cour t  has never  held tha t  a  plea  ba rga in  

standing a lone has const itu t ional sign ificance, or  

tha t  the accused has any r ight  to receive one. S ee 

Mabry v. J ohnson , 467 U.S. 504, 507 (1984) (―A plea  

ba rgain  standing a lone is without  const itu t iona l sig-

n ificance[.]‖); Weatherford  v. Bursey , 429 U.S. 545, 

561 (1977) (―there is no const itu t ional r ight  to plea  

ba rgain‖). Thus, while plea  negot ia t ions can  be ―cr it i-

ca l‖ in  the genera l sense of the word, unaccepted plea  

offers and unsuccessful n egot ia t ions, un like actua l 

guilty-plea  hear ings, a re not  ―cr it ica l confronta t ions‖ 

in  which  the effect iveness of counsel demands const i-

tu t iona l protect ion .  
 



 20 

This is not  to suggest  tha t  counsel has no duty to 

consult  with  the accused when  the Sta te extends an  

offer . To the cont ra ry, under  professiona l and eth ica l 

norms, counsel should be expected to discuss legit i-

mate, acceptable offers with  the accused. In  addit ion , 

given  the benefit s tha t  can  accrue to t he accused 

through plea  ba rgain ing, it  might  behoove counsel in  

a  given  case to discuss with  the accused the 

possibility of approaching the prosecutor  with  an  

offer  to wa ive t r ia l in  hopes of secur ing a  plea  

ba rgain  from the prosecutor . Such  pract ices a re 

widespread, and ―defense a t torneys must  make ca re-

fu l st ra tegic choices in  ba lancing oppor tunit ies and 

r isks.‖ Prem o v. Moore, 131 U.S. a t  741. 
 

But , while many complexit ies en ter  in to the plea -

bargain ing process, and while counsel cer ta in ly can  

broker  favorable resu lt s through th e plea -barga ining 

process, it  does not  necessa r ily follow tha t  counsel‘s 

failing to broker  such  favorable resu lt s outside the 

t r ia l process const itu tes ―prejudice‖ of the sor t  

just ifying relief under  S trick land  and Hill. Indeed, 

because ―the Sixth  Amendmen t  r ight  to counsel ex-

ist s . . . in  order  to protect  the fundamenta l r ight  to a  

fa ir  t r ia l,‖ 466 U.S. a t  684, there is no just ifica t ion 

for  extending tha t  r ight  to protect  the defendant ‘s 

purpor ted r ight  to receive the most  favorable resu lt  

tha t  would have been  possible or  probable through 

more successful plea  ba rgain ing. 
 

On the other  hand, it  can  hardly be ga insaid tha t  

counsel‘s advice in  deciding whether  to wa ive t r ia l 

and plead guilty is cr it ica l. The cr it ica l impor tance of 

counsel‘s a ssistance dur ing plea  negot ia t ions tha t  

resu lt  in  a  wa iver  of t r ia l has been  recognized by the 

Cour t , bu t  in  such  cases, the adequacy of counsel‘s 

performance has been  gauged in  terms of whether  

the defendant ‘s wa iver  of t r ia l and guilty plea  were 
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knowing, in telligent , and volunta ry. S ee Hill, 474 

U.S. a t  56-57 (― ‗As we expla ined in  T ollett v. 

Henderson , 411 U.S. 258, 93 S.Ct . 1602, 36 L.Ed.2d 

235 (1973), a  defendant  who pleads guilty upon the 

advice of counsel ‗may only a t tack the volunta ry and 

in telligent  character  of the guilty plea  by showing 

tha t  the advice he received from counsel was not  

with in  the standards set  for th  in  McMann .‘ ‖). Thus, 

the cr it ica l na ture of counsel‘s advice dur ing plea  

negot ia t ions lies not  in  counsel‘s ability to obta in 

cer ta in  favorable resu lt s, bu t  in  counsel‘s obliga t ion 

to protect  the defendant ‘s r ight  to a  fa ir  t r ia l. 
 

There is broad language in  Padilla v. Kentucky  

tha t  could be read to suggest  tha t  a ll ―plea  

negot ia t ions‖ a re a  ―cr it ica l phase of lit iga t ion  for  

purposes of the Sixth  Amendment  r ight  to effect ive 

assistance of counsel.‖ 130 S.Ct . a t  1486 (cit ing Hill, 

474 U.S. a t  57). But  Padilla‘s reliance on  Hill 

indica tes tha t  plea  negot ia t ions a re ―cr it ica l‖ only 

because they can  induce the accused to wa ive t r ia l 

and plead guilty—any suggest ion  beyond tha t  was 

dicta. And a  review of Padilla  confirms tha t  the case 

did not  a lter  the test  for  determining prejudice. 
 

In  Padilla , the defendant  a lleged tha t  counsel 

was ineffect ive in  advising h im about  depor ta t ion  

consequences tha t  would follow his guilty plea . 130 

S.Ct . a t  1478. The defendant  a lleged that  counsel not  

only fa iled to advise h im of the consequences , bu t  

a ffirmat ively t old h im tha t  he ―did not  have to worry 

about  immigra t ion  sta tus since he had been  in  the 

count ry so long.‖ Id . The defendant  a lleged he relied 

on  counsel‘s advice in  pleading guilty, and ―he would 

have insisted on  going to t r ia l if he had not  received 

incorrect  advice from his a t torney.‖ Id . It  was in  that  

specific context—where the defendant  a lleged tha t  

he would not  have given  up h is r ight  to t r ia l—that  
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the Cour t  held tha t  counsel‘s per formance was defi-

cien t , and tha t  the Cour t  fu r ther  observed tha t  ―we 

have long recognized tha t  the negot ia t ion  of a  plea  

ba rgain  is a  cr it ica l phase of lit iga t ion for  purposes of 

the Sixth  Amendment  r ight  to effect ive assistance of 

counsel.‖ Id . a t  1486. 
 

Accordingly, Padilla  should be read as refer r ing 

to ―the negot ia t ion  of a  plea  ba rga in‖ that  actua lly 

resu lt s in  a  wa iver  of t r ia l and the en t ry of a  guilty 

plea . In  such  cases, plea  negot ia t ions become cr it ica l 

because they will often  be an  impor tan t  factor  tha t  

influences the accused‘s decision  to waive t r ia l and 

plead guilty. The ―cr it ica l confronta t ion‖ with  the 

Sta te st ill t akes place a t  the guilty-plea  hear ing 

it self. Indeed, a lthough the Cour t  in  Padilla  express-

ly declined to decide th e issue of prejudice, the Cour t  

seemingly recognized tha t  prejudice must  be t ied to 

the defendant ‘s decision  to waive t r ia l and plead 

guilty. S ee generally id . a t  1485 (―to obta in  relief on  

th is type of cla im, a  pet it ioner  must  convince the 

cour t  tha t  a  decision  to reject  the plea  ba rga in  [and 

insist  upon t r ia l] would have been  ra t ional under  the 

circumstances.‖). 
 

In  ligh t  of Mabry, it  makes sense to invest  the 

guilty plea  and wa iver  of t r ia l (as opposed to the plea  

ba rgain) with  const itu t iona l significance, for  there is 

no r ight  to a  plea  ba rga in , but  there is a  r ight  to 

t r ia l. And it  is a t  the guilty-plea  hear ing tha t  the 

accused will wa ive tha t  r ight  and be ― ‗. . . brought  

before a  t r ibunal with  power  to take h is life or  

liber ty[.]‘ ‖ S ee Gouveia, 467 U.S. a t  189 (quot ing 

J ohnson v. Zerbst , 304 U.S. 458, 462-463 (1938)). As 

the Cour t  sta ted in  Mabry, ―It  is the ensuing guilty 

plea  tha t  implica tes the Const itu t ion .‖ 467 U.S. a t  

507-508. And it  does so because it  en ta ils both  a  

wa iver  of the accused‘s r ight  to t r ia l and the loss of 
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liber ty. Thus, if counsel—due to some error—merely 

fa ils to secure a  plea  ba rgain , the accused cannot  be 

const itu t iona lly prejudiced by such  an  er ror  because 

unsuccessful plea  negot ia t ions do not  en ta il a  waiver  

of the accused‘s r ight  to t r ia l. 
 
 Limit ing cla ims of prejudice to the accused‘s 

wa iver  of t r ia l and guilty plea  a lso makes sense 

because it  protect s the fundamenta l in terest s of 

fina lity. The Cour t  recognized as much in  Hill: ―a  

showing of ‗prejudice‘ from defendants who seek to 

cha llenge the va lidity of their  guilty pleas on  the 

ground of ineffect ive assistance of counsel will serve 

the fundamenta l in terest  in  the fina lity of guilty 

pleas.‖ 474 U.S. a t  58. The Cour t  observed tha t  

fina lity was pa r t icu la r ly impor tan t  in  guilty-plea  

cases, given  the great  number  of such  cases: 
 

―Every inroad on  the concept  of fina lity 

undermines confidence in  the in tegr ity of our  

procedures; and, by increasing the volume of 

judicia l work, inevitably delays and impa irs 

the order ly administ ra t ion  of just ice. The im -

pact  is grea test  when  new grounds for  set t ing 

aside guilty pleas a re approved because the 

vast  major ity of cr imina l convict ions resu lt s 

from such  pleas.‖ 
 
Id . (quot ing United  S tates v. T im m reck , 441 U.S. 

780, 784 (1979)). These concerns remain  t rue today. 

In  fisca l yea r  2010, the Missour i circu it  cour t s 

resolved 34,402 felony cases by t r ia l and guilty plea . 

Of those cases, 33,539—97.49%—were resolved by 

guilty pleas.
5
 In  federa l cour t s, the numbers a re 

                                              
5
 S ee Table 51, ―2010 Ann ual Repor t  – Supplement , Circu it  

Cour t  - Cases Disposed: Tables 51-56, CIRCUIT AND ASSO-

CIATE CRIMINAL: Felony cases. Mann er  of disposit ion  by 
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simila r , with  96.64% of convict ions in  fisca l yea r  

2008 being obta ined after  a  guilty plea .
6
 

 
 There is language in  Holloway v. Arkansas, 435 

U.S. 475, 489-90 (1978), suggest ing tha t  a n  accused 

is prejudiced when, due to an  actua l conflict  of 

in terest , counsel fa ils to ―explor[e] possible plea  

negot ia t ions‖ for  one of the individua l defendants. 

But  th is language should not  be read to mean tha t , 

in  the ordinary case, counsel will be deemed ineffec-

t ive for  fa iling to procure a  pa r t icu la r  plea  agreement  

for  the accused. 
 

In  Holloway the Cour t  confronted one of the ra re 

circumstances in  which  prejudice from the denia l of 

counsel must  be presumed. Three defendants were 

forced to stand t r ia l in  a  cr imina l case while 

represented by a  single a t torney who was, under  the 

circumstances, labor ing under  an  actua l conflict  of 

in terest . The Cour t  refused ―to indulge in  nice 

ca lcu la t ions as to the amount  of prejudice‖ a r ising 

from the conflict . Id . a t  488. Instead, the Cour t  held 

tha t  when a  conflict  of in terest  actua lly affect s the 

adequacy of counsel‘s representa t ion  ―prejudice is 

presumed regardless of whether  it  was independent -

ly shown.‖ Id . a t  489. In  other  words, the ca se did not  

hold tha t  an  a t torney‘s fa iling to obta in  a  pa r t icu la r  

plea  ba rga in would, in  it self, const itu te the sor t  of 

―prejudice‖ la ter  ident ified in  S trick land . Ra ther , in  

observing tha t  counsel was prevented from seeking 

possible plea  ba rga ins, the Cour t  in  Holloway was 

                                                                                             
circu it  and county,‖ ava ilable a t  h t tp://www.cour t s.mo.gov/file. 

jsp?id=43754 (accessed on  Apr il 14, 2011). 

 
6
 S ee Table 4.2, ―Federa l J ust ice Sta t ist ics, 2008-Sta t ist ica l 

Tables,‖ ava ilable a t  h t tp://bjs.ojp.usdoj.gov/con ten t /pub/h tml/ 

fjsst /2008/tables/fjs08st402.pdf. (accessed on  Apr il 14, 2011). 

http://www.courts.mo.gov/file.%20jsp?id=43754
http://www.courts.mo.gov/file.%20jsp?id=43754
http://bjs.ojp.usdoj.gov/content/pub/html/%20fjsst/2008/tables/fjs08st402.pdf
http://bjs.ojp.usdoj.gov/content/pub/html/%20fjsst/2008/tables/fjs08st402.pdf
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merely list ing the myriad ways an  actua l conflict  of 

in terest  can  cur ta il counsel‘s effor t s. Id . a t  489-490. 
 
 Addit iona lly, Holloway was decided severa l yea rs 

before S trick land  and Hill; thus, t o the extent  tha t  it  

suggests tha t  the r ight  to the effect ive assistance of 

counsel guarantees more than  the r ight  to a  fa ir  

t r ia l, it  conflict s with  the Cour t ‘s subsequent  deci-

sions. In  both  S trick land  and Hill, the Cour t  made 

pla in  what  is required to demonst ra te prejudice from 

the ordinary er rors of counsel, and in  neither  case 

did the Cour t  suggest  tha t  a  defendant  could show 

prejudice by proving tha t , bu t  for  counsel‘s a lleged 

er ror  du r ing plea  negot ia t ions, there was a  reason -

able probability that  the defendant  would have 

pleaded guilty to a  more favorable plea  agreement . 

Ra ther , the defendant  must  show either  tha t  the 

verdict  rendered by the fact finder  a t  t r ia l was 

unreliable, i.e., tha t  h is t r ia l was actually unfair  

(S trick land ), or  tha t  he was unfa ir ly depr ived of h is 

Const itu t iona l r ight  to t r ia l a ltogether  (Hill). 
 

B. Th e  State ’s  p lea  offer to , or attem pted 

p lea  n egotiation  w ith , Mr. Frye  w as  not a  

“crit ica l con fron tation ” to  w h ich  th e  

S ixth  Am en dm en t attach es  a  righ t to  th e  

e ffec tive  ass is tan ce  of coun se l . 
 

The Sta te‘s plea  offer  to Mr. Frye, via  h is counsel, 

was not  a  ―confronta t ion‖ involving Mr. Frye and 

―the prosecutor ia l forces of organized society.‖ 

Gouveia, 467 U.S. a t  189. P lea  offers a re often  made 

under  circumstances tha t  do not  involve the accused 

in  any fash ion . For  instance, a  prosecutor  and 

defense a t torney might  run  in to each  other  in  the 

ha llway of the cour thouse or  a t  a  loca l restaurant  

and discuss severa l offers without  ever  pausing to 

a llow defense counsel to discuss the va r ious offers 
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with  the accused. Such conversa t ions do not  subject  

the defendant  to any sor t  of proceeding or  

―confronta t ion‖ with  ―prosecutor ia l forces.‖ There is 

no danger  tha t  the defendant  will, because of such  a  

conversa t ion , unwit t ingly set t le h is fa te or  give up 

the r ight  to t r ia l. Moreover , if defense counsel 

a liena tes the prosecutor  (e.g., by asking for  an  

unreasonable concession) and causes the prosecutor  

to immediately ret ract  a ll of the offers, the accused 

should not  be a llowed to cla im prejudice, because the 

accused‘s r ight  to a  fa ir  t r ia l has not  been  a ffected. 

Without  a  direct  connect ion  to events a t  t r ia l or  a  

wa iver  of t r ia l, such  conversa t ions a re not  a  ―cr it ica l 

confronta t ion .‖ 
 

Here, when the sta te extended it s plea  offer , Mr. 

Frye was not  subjected to any pre-t r ia l procedures, 

and he was not  confronted by any sta te agent . He 

was not , for  example, required to asser t  any defenses 

(i.e., h is t r ia l was not  a ffected in  any fash ion); he was 

not  subjected to in terroga t ion  (i.e., no incr imina t ing 

evidence was procured); and he was not  placed in  a  

lineup (i.e., no incr imina t ing evidence was obta ined 

under  circumstances where Mr. Frye‘s r ight  to 

confronta t ion  was infr inged). Ra ther , the Sta te‘s plea  

offer  was delivered to Mr. Frye‘s a t torney, and Mr. 

Frye was never  aware of the offer  unt il a fter  it  had 

expired. The offer  never  exer ted any kind of force on  

Mr. Frye, and it  had no effect  on  h is ability to receive 

a  fa ir  t r ia l. Thus, the sta te‘s a t tempted plea  

negot ia t ion  was not  a  cr it ica l confronta t ion . 
 
 Of course, Mr. Frye‘s cla im is tha t  counsel should  

have communica ted the Sta te‘s plea  offer  to h im, so 

tha t  Mr. Frye could have been  induced to wa ive h is 

r ight  to t r ia l sooner . But  th is cla im necessa r ily rest s 

on  the assumpt ion  tha t  Mr. Frye‘s r ight  to counsel 

encompassed something more tha n the r ight  to a  fa ir  
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t r ia l—namely, tha t  Mr. Frye a lso had a  r ight  to 

plead guilty to a  par t icu la r  plea  offer  once it  was 

made by the Sta te. 
 
 But  there is no const itu t ional r ight  to a  plea  

ba rgain—even if the prosecutor  extends a  plea  offer  

to the accused, and even  if the accused agrees to 

accept  it . ―A plea  ba rga in  standing a lone is without  

const itu t iona l significance; in  it self it  is a  mere 

executory agreement  which , unt il embodied in  the 

judgment  of a  cour t , does not  depr ive an  accused of 

liber ty or  any other  const itu t ionally protected in ter -

est .‖ Mabry, 467 U.S. a t  507. And, consisten t  with 

th is pr inciple, under  Missour i ru les, the t r ia l cour t  

can  reject  any plea  agreement . S ee MO. SUP . CT. 

RULE  24.02(d)4. 
 

The Cour t  in  Mabry was ana lyzing whether  the 

prosecutor  could, consisten t  with  the demands of the 

Due Process Clause, withdraw a  plea  offer  a fter  it  

had been  accepted by the defendant . S ee id . a t  505-

506, 509. But  tha t  dist inct ion  should make no 

difference here. As the Cour t  sta ted in  S trick land , 

―the Sixth  Amendment  r ight  to counsel exist s . . . in  

order  to protect  the fundamenta l r ight  to a  fa ir  t r ia l.‖ 

466 U.S. a t  684. It  would make lit t le sense to say the 

Const itu t ion  requires counsel to effect ively defend or  

asser t  a  purpor ted ―r ight‖ not  even  guaranteed by 

the Due Process Clause. 
 
IV. Mr. Frye ’s  re su lt-orien ted  te s t for pre ju dice  

lacks  a  con stitu tion al bas is , an d  p lace s  

u n fa ir bu rden s  on  th e  s tate . 
 

In  asser t ing tha t  he was prejudiced by the loss of 

a  favorable plea  offer , Mr. Frye urged the adopt ion  of 

a  resu lt -or ien ted test  tha t  compares the u lt imate 

resu lt  of h is guilty plea  with  the resu lt  tha t  might  
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have occurred if counsel had told h im about  the 

ea r lier  plea  offer . But  as discussed above, the test  

adopted by S trick land  and Hill was designed to 

protect  the accused‘s r ight  to a  fa ir  t r ia l—not  to 

ensure the best  possible outcome or  sentence for  the 

accused. S ee Kim m elm an v. Morrison , 477 U.S. 365, 

396-397 (1986) (―it  would shake tha t  r ight  [to the 

effect ive assistance of counsel] loose from it s const i-

tu t iona l moor ings to hold tha t  the Sixth  Amendment  

protect s cr imina l defendants aga inst  er rors tha t  

merely deny those defendants a  windfa ll‖) (Powell, 

J ., concurr ing). 
 

Moreover , the ru le tha t  Mr. Frye u rges is 

problemat ic in  severa l respects. It  unfa ir ly places a  

burden  on  the Sta te for  the mistakes of defense 

counsel, and, depending on  the remedy, it  could 

unfa ir ly burden  the sta te by forcing the sta te to t ry 

cases a fter  considerable delay. It  will a lso crea te an 

incent ive for  defense a t torneys to withhold favorable 

plea  offers from their  clien ts, a s plea  offers will be 

viewed as ―insurance policies‖ against  worse out -

comes a fter  t r ia l; and, a s a  consequence, it  will 

complica te the flu id na ture of plea  negot ia t ions and 

cause prosecutors to r efra in  from even making offers. 
 

A. A re su lt -orien ted  te s t  for pre judice  

w ou ld  go  beyon d th e  Cou rt’s  preceden ts  

an d th e ir con stitu tion al bas is . 
 

Because the S trick land  t est  for  prejudice focuses 

on  the verdict  obta ined a t  t r ia l, there is a  na tura l 

inclina t ion  to simply gauge prejudice from counsel‘s 

a lleged er rors by eva lua t ing whether  it  is reasonably 

probable tha t  the outcome of the case would have 

been  more favorable to the defendant . Indeed, in  

S trick land , the Cour t  spoke of prejudice in  terms of 

―a  resu lt  more favorable to the defendant .‖ 466 U.S. 
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a t  695. Tha t  is the kind of language on  which  Mr. 

Frye and the Missour i Cour t  of Appea ls cra fted a  test  

tha t  looks for  a  ―more favorable‖ resu lt . 
 

But  tha t  language does not  const itu te the holding 

in  S trick land . Indeed, a t  the same t ime the Cour t  

was ment ioning ―a  resu lt ,‖ the Cour t  a lso made pla in 

tha t  the pr ime concern  in  eva lua t ing counsel‘s 

a ssistance is the reliability of the verdict . S ee id . a t  

691-692 (―The purpose of the Sixth  Amendment  

guarantee of counsel is to ensu re tha t  a  defendant  

has the assistance necessa ry to just ify reliance on 

the outcome of the proceeding.‖). S ee Kim m elm an v. 

Morrison , 477 U.S. a t  392-393 (―As S trick land  makes 

clea r , the r ight  to effect ive assistance of counsel is 

persona l to the defendant , and is explicit ly t ied to the 

defendant ‘s r ight  to a  fundamenta lly fa ir  t r ia l—a 

t r ia l in  which  the determina t ion  of guilt  or  innocence 

is ―just‖ and ―reliable.‖) (Powell, J ., concurr ing). And, 

consisten t  with  S trick land ‘s emphasis on  reliability, 

the Cour t  has recognized tha t  there a re ―situa t ions 

in  which  it  would be unjust  to character ize the 

likelihood of a  different  outcome as legit imate 

‗prejudice.‘ ‖ William s v. T aylor, 529 U.S. 362, 391-

392 (2000). 
 

One such  situa t ion  arose in  Lockhart v. Fretwell, 

506 U.S. 364, 366 (1993). There, the Cour t  examined 

whether  counsel was ineffect ive for  fa iling to object  

to one of the sta te‘s aggrava t ing circumstances in  a  

capita l sen tencing proceeding. Based on  case law 

tha t  cont rolled a t  the t ime of h is t r ia l, the defendant  

a rgued tha t  counsel should have objected to an 

aggrava t ing circumstance th a t  merely duplica ted one 

of the elements of the under lying felony. Id . a t  367. 

The defendant  a rgued tha t , if counsel had objected 

and had the aggrava t ing circumstance removed from 

the case, there was a  reasonable probability tha t  he 
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would not  have been  sen tenced to dea th . Id . The 

United Sta tes Dist r ict  Cour t  for  the Eastern  Dist r ict  

of Arkansas agreed and held tha t  counsel ―had a  

duty to be aware of a ll law relevant  to death  pena lty 

cases[.]‖ Id . The dist r ict  cour t  thus vaca ted the 

defendant ‘s sen tence of dea th . Id . 
 

Therea fter , even  though the case law tha t  would 

have suppor ted t r ia l counsel‘s object ion  had been  

overru led, the United Sta tes Cour t  of Appea ls for  the 

Eighth  Circuit  a ffirmed the dist r ict  cour t ‘s decision . 

Id . a t  368. A major ity held tha t  ―had counsel made 

the object ion , the t r ia l cour t  would have susta ined 

the object ion  and the jury would not  have sentenced 

[the defendant ] to dea th .‖ Id . But  a  dissent ing judge 

a rgued ―tha t  S trick land  prejudice involves more than  

a  determina t ion  tha t  the outcome would have been 

different—it  a lso involves the concepts of reliability 

and fa irness.‖ Id . 
 

 This Cour t  granted cer t iora r i and concluded tha t , 

because the case law tha t  would have suppor ted the 

object ion  had since been  overru led—i.e., because the 

t r ia l had actua lly followed const itu t iona lly adequa te 

procedures—tr ia l counsel was not  ineffect ive. The 

Cour t  began  by observing, ―Our  decisions have 

emphasized tha t  the Sixth  Amendment  r ight  to 

counsel exist s ‗in  order  to protect  the fundamenta l 

r ight  to a  fa ir  t r ia l.‘ ‖ Id . (quot ing S trick land , 466 

U.S. a t  684). The Cour t  then  observed tha t  a  

prejudice ―ana lysis focusing solely on  mere outcome 

determina t ion , without  a t ten t ion  to whether  the 

resu lt  of the proceeding was fundamenta lly unfa ir  or  

unreliable, is defect ive.‖ 506 U.S. a t  369. The Cour t  

recognized tha t  ―mere outcome‖ evalua t ion  can 

produce unjust  resu lt s: ―To set  a side a  convict ion  or  

sentence solely because the outcome would have been  

different  but  for  counsel‘s er ror  may grant  the 
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defendant  a  windfa ll to which  the law does not  

en t it le him.‖ Id . 369-370. 
 

Accordingly, the Cour t  held tha t  ―[u]nreliability 

or  unfa irness does not  resu lt  if the ineffect iveness of 

counsel does not  depr ive the defendant  of any 

substant ive or  procedura l r ight  to which  the law 

ent it les h im.‖ Id . a t  372. S ee also id . a t  375 (the 

defendant ‘s cla im of prejudice was based on  ―the 

suggest ion  tha t  he might  have been den ied ‗a  r ight  

the law simply does not  recognize[.]‘ ‖) (O‘Connor , J ., 

concur r ing). In  shor t , a lthough a  more ―favorable‖ 

outcome was reasonably probable had counsel object -

ed, the reliability of the t r ia l—not  the favorability of 

the outcome—was the appropr ia te gauge for  deter -

mining whether  the defendant  was prejudiced. S ee 

William s v. T aylor, 529 U.S. a t  392 (―in  Lockhart , we 

concluded tha t , given  the overr iding interest  in  

fundamenta l fa irness, the likelihood of a  different  

outcome a t t r ibutable to an  incorrect  in terpreta t ion  of 

the law should be regarded as a  potent ia l ‗windfa ll‘ 

to the defendant  ra ther  than  the legit imate ‗preju -

dice‘ contempla ted by our  opin ion  in  S trick land .‖); 

see also Cronic, 466 U.S. a t  658 (―Absent  some effect  

of cha llenged conduct  on  the reliability of the . . . 

process, the [effect ive counsel] guarantee is genera lly 

not  implica ted.‖). 
 

In  N ix v. Whiteside, 475 U.S. 157 (1986), the 

Cour t  ident ified another  circumstance where simple 

outcome ana lysis runs cont ra ry to the weight ier  a ims 

of the Sixth  Amendment . There, the defendant  

asser ted tha t  counsel was ineffect ive because counsel 

would not  coopera te with  the defenda nt  in  present -

ing per jured test imony. Id . a t  162. The Cour t  reject -

ed the defendant ‘s cla im, holding tha t  counsel‘s duty 

―is limited to legit imate, lawful conduct  compat ible 

with  the very na ture of a  t r ia l a s a  sea rch  for  t ru th .‖ 
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Id . a t  166. In  eva lua t ing whether  the defendant  was 

prejudiced, the Cour t  concluded tha t  the defendant  

had ―no va lid cla im tha t  confidence in  the resu lt  of 

h is t r ia l has been  diminished by h is desist ing from 

the contempla ted per jury.‖ Id . Indeed, had counsel 

a llowed the defendant  t o offer  fa lse test imony, any 

reliance by the jury on  the per jur ious test imony 

would have undermined the reliability of the verdict . 

S ee id . a t  185 (Blackmun, J , concurr ing). 
 
 The decisions in  Lockhart v. Fretwell and N ix v. 

Whiteside confirm tha t , under  S trick land  (and by 

extension  Hill), reliability of the verdict  is t ied to the 

t ru th -seeking funct ion  of t r ia l, i.e., the reliability of 

the fact finder‘s conclusions or  the reliability of a  

guilty plea . Thus, if counsel‘s a lleged er ror  did not  

legit imately a ffect  the reliability of the verdict , 

counsel‘s er ror  is immater ia l and there can  be no 

S trick land  prejudice. 
 
 An approach  tha t  focuses on  the reliability of the 

t ru th -seeking funct ion  of t r ia l—as opposed to 

whether  the defendant  was sentenced to ten  years or  

five years—is super ior  because it  accomplishes the 

u lt imate a im of the Sixth  Amendment , which  is, a s 

the Cour t  sta ted in  Cronic, to see ―tha t  the guilty be 

convicted and the innocent  go free‖: 
 

The subst ance of the Const itu t ion‘s guaran -

tee of the effect ive assistance of counsel is 

illumina ted by reference to it s under lying 

purpose. ―[T]ru th ,‖ Lord Eldon  sa id, ―is best  

discovered by powerful sta tements on  both  

sides of the quest ion .‖[] This dictum descr ibes 

the unique st rength  of our  system of cr iminal 

just ice. ―The very premise of our  adversa ry 

system of cr imina l just ice is tha t  pa r t isan  

advocacy on  both  sides of a  case will best  
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promote the u lt imate object ive tha t  the guilty 

be convicted and the innocent  go free.‖[] It  is 

tha t  ―very premise‖ tha t  under lies and gives 

meaning to the Sixth  Amendment .[] 
 
Cronic 466 U.S. a t  655-56 (footnotes and cita t ions 

omit ted). 
 
 Here, there is no quest ion  tha t  Mr. Frye is guilty 

of the charged offense, a s he a dmit ted h is guilt  a t  the 

guilty-plea  hearing and he test ified a t  h is post -

convict ion  evident ia ry hear ing tha t  he st ill would 

have pleaded guilty even  absent  counsel‘s er ror . J .A. 

18-19, 34, 37. The u lt imate goal of the Sixth  Amend-

ment—reliability of Mr. Frye‘s convict ion—was met  

by Mr. Frye‘s knowing, in telligent , an d volunta ry 

admission  of guilt . In  terms of the Const itu t ion , any 

benefit  beyond the protect ion  of Mr. Frye‘s r ight  to a  

fa ir  t r ia l would have been  a  windfa ll. In  shor t , Mr. 

Frye‘s cla im of prejudice rest s on  the asser t ion  that  

he was denied the oppor tunity to obta in  the best  

possible resu lt—a r ight  the Const itu t ion  simply does 

not  recognize. 
 

B. Except w h ere  th e  accu sed  is  u nfairly  

deprived  of th e  righ t to  tria l, t h e  State  

sh ou ld  n ot bear the  bu rden  of cou n se l’s  

e rrors  du rin g p lea  n egotiation s . 
 

Genera lly, ―[t ]he Sixth  Amendment  manda tes 

tha t  the Sta te bear  the r isk of const itu t iona lly defic-

ien t  a ssistance of counsel.‖ Kim m elm an v. Morrison , 

477 U.S. a t  379. This is required because ―[w]here a  

Sta te obta ins a  cr imina l convict ion  in  a  t r ia l in  which  

the accused is depr ived of the effect ive assistance of 

counsel, the ‗Sta te . . . unconst itu t iona lly depr ives  

the defendant  of h is liber ty.‘ ‖ Id . a t  383 (quot ing 

Cuyler v. S u llivan , 446 U.S. 335, 343 (1980)). 
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 Here, the Sta te did not  obta in  a  convict ion  ―in  a  

t r ia l [or  plea  proceeding] in  which  the accused [was] 

depr ived of the effect ive assistance of counsel.‖ 

Ra ther , Mr. Frye had counsel; he was advised of h is 

r ights before pleading guilty, and he sa id tha t  he 

understood them; he understood the consequences of 

h is plea ; and he knew tha t  he could be sentenced to 

any term of years with in  the range of punishment . 

J .A. 14-17. Thus, because Mr. Frye‘s convict ion  was 

obta ined through const itu t ionally adequa te guilty-

plea  procedures, the Sta te should not  be forced to 

bear  the burden  of an  er ror  of counsel tha t  occurred 

dur ing fa iled plea  negot ia t ions. 
 

Had Mr. Frye invalid ly wa ived his r ight  to t r ia l, 

the Sta te would be obliga ted to reinsta te h is r ight  to 

a  fa ir  t r ia l. ―Cases involving Sixth  Amendment  

depr iva t ions a re subject  to the genera l ru le tha t  

remedies should be ta ilored to the in jury su ffered  

from  the constitu tional violation  and should not  

unnecessa r ily infr inge on  compet ing in terest s.‖ 

United  S tates v. Morrison , 449 U.S. 361, 364 (1981) 

(emphasis added). Here, there was no ―in jury suf-

fered from [a ] const it u t iona l viola t ion ,‖ because Mr. 

Frye was not  unfa ir ly induced to wa ive his r ight  to 

t r ia l. In  shor t , ―There is no effect  of a  const itu t ional 

dimension  which  needs to be purged to make cer ta in  

tha t  [Mr. Frye] has been  effect ively represented and 

not  unfa ir ly convicted.‖ Id . 
 

C. A re su lt -orien ted te s t  for pre ju dice  w ill 

u n derm in e  th e  State ’s  e fforts  to  e ffec tive -

ly  adm in is ter ju stice , an d it  w ill h am per 

p lea  n egotiation s . 
 
 As discussed above, Hill‘s t est  for  preju dice has 

the benefit  of protect ing both  the accused‘s r ight  to 

t r ia l and society‘s counterva iling in terest s in  the 
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fina lity of guilty pleas. Conversely, a  resu lt -or ien ted 

test  tha t  does not  require the defendant  to prove tha t  

h is guilty plea  was inva lid could fa il to preserve the 

in terest s of fina lity in  a  vast  number  of cases. 
 

But  it  is not  just  the number  of cases tha t  may be 

a ffected tha t  a rgues in  favor  of adherence to Hill. 

―The plea  process br ings to the cr imina l just ice 

system a  stability and a  cer t a in ty tha t  must  not  be 

undermined by the prospect  of colla tera l cha llenges 

in  cases not  only where witnesses and evidence have 

disappeared, but  a lso in  cases where witnesses and 

evidence were not  presented in  the first  place.‖ 

Prem o v. Moore, 131 U.S. a t  745-746. Here, the Sta te 

has been  ordered by the Missour i Cour t  of Appea ls to 

a llow Mr. Frye to plead guilty again —a useless 

exercise and a  wast e of judicia l resources—or to 

a llow Mr. Frye to stand t r ia l. J .A. 79-80. If Mr. Frye 

elect s to stand t r ia l, the Sta te will be forced to t ry 

the case a fter  a  significant  passage of t ime, with  a ll 

of the disadvantages tha t  can  accrue over  t ime. It  

might  be suggested tha t  th is will pose lit t le difficu lty 

for  the sta te because Mr. Frye‘s case might  involve 

only one witness (the police officer  who caught  Mr. 

Frye dr iving with  a  revoked license), bu t  imposing 

such  a  ru le will a lso a ffect  more complica ted and 

ser ious cases involving mult iple witnesses. 
 
 Addit iona lly, if Mr. Frye stands t r ia l and receives 

a  sentence simila r  to the sentence he previously 

received, the a lleged ―prejudice‖ of the lost  plea  offer  

remains. Is Mr. Frye then  ent it led to file another  

post -convict ion  mot ion  and asser t  tha t  counsel‘s 

fa ilure to communicate the plea  offer  was pr ejudicia l 

because the resu lt  of h is t r ia l was worse than  he 

would have received under  the terms of the plea  

offer? And can  he ra ise such  a  cla im even  though h is 

t r ia l was fa ir  and counsel performed as r easonable 
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counsel a t  t r ia l? Cer ta in ly not ; bu t  if the lost  plea  

offer  has const itu t iona l significance a fter  a  va lid 

guilty plea , it  is difficu lt  to see how tha t  significance 

would be erased by a  fa ir  t r ia l. 
 
 Grant ing const itu t iona l significance to lost  plea  

offers will a lso adversely a ffect  the administ ra t ion  of 

just ice. In  the fu ture, a  defendant  who finds h imself 

in  Mr. Frye‘s posit ion  of having missed an  expired 

plea  offer  might  be advised to stand t r ia l in  hopes of 

obta ining an  acquit ta l. This will ca r ry no rea l r isk, 

for  if the outcome of t r ia l is worse than  the terms of 

the expired offer , the defendant  will be able to asser t  

in  a  post -convict ion  mot ion  tha t  he was prejudiced by 

counsel‘s fa ilure to t imely communica te the more 

favorable plea  offer . Indeed, a  shrewd defense a t tor -

ney seeking the best  possible outcome for  the clien t  

might  st ra tegica lly a llow a  favorable plea  offer  to 

expire without  communica t ing it  to the defendant , 

knowing tha t  the expired offer  will act  as a  sor t  of 

insurance policy against  worse resu lt s a t  t r ia l. And if 

specific performance of the lost  offer  is deemed the 

appropr ia te remedy, then  any offer  can  be pocketed 

by defense counsel and held in  reserve as the 

minimum cr imina l liability tha t  can  be imposed. 
 
 It  might  be suggested tha t  a  potent ia l remedy for  

such  ploys would be to r equire communica t ion  of plea  

offers in  cour t . It  might  a lso be suggested tha t  the 

r isk of such  ploys is minimal because many offers a re 

communica ted in  open  cour t  a lready. But  the r isk is 

not  limited to cases where the plea  offer  is not  

communica ted to the accused. The advice of counsel 

will a lways be impor tan t  for  a  defendant  faced with 

choosing between pleading guilty and going to t r ia l; 

and, if a  lost  plea  offer  will act  a s an  insurance policy 

against  worse resu lt s a t  t r ia l, counsel will have an 
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incent ive to give the defendant  unreasonable advice, 

to induce the accused to reject  the plea  offer . 
 
 On the other  hand, if defense counsel is held 

responsible for  er rors dur ing plea  negot ia t ions, then  

counsel‘s duty of loya lty to the clien t  will impel 

reasonable steps to communica te the offer  and give 

good advice about  such  offers. And it  will be the ra re 

case where counsel fa ils to do so; for , if counsel 

knows tha t  the defendant  will forever  lose any plea  

offer  tha t  is not  accepted, then  counsel has no 

incent ive to withhold it  or  provide unreasonable 

advice about  it . 
 
 In  the end, if a  lost  plea  offer  is deemed to be 

either  an  enforceable cont ract  or  a  lost  benefit  tha t  

warrants a  new t r ia l, prosecutors will view plea  

negot ia t ions with  skept icism and t repida t ion , and 

plea  negot ia t ions will lose their  flu idity. The r isk of 

an  unraveled guilty plea  or  t r ia l will encourage 

prosecutors to withhold offers a ltogether  or  make 

less favorable offers. Indeed, if a  prosecu tor  knows 

tha t  any plea  offer  will be the effect ive m inimum 

sentence in  the case (i.e., if specific performance is 

deemed the appropr ia te remedy), the prosecutor  will 

be inclined to refra in  from plea  negot ia t ions 

a ltogether , and tha t  is beneficia l to no one. 
 
V. Even  if an  error at  th e  p lea -bargain  s tage  

con stitu ted  in e ffec tive  ass is tan ce  of cou n se l, 

Mr. Frye  h as  a lready rece ived  th e  fu ll re lie f 

appropriate : a  n ew , fu lly  adequ ate  gu ilty  

p lea  proceedin g . 
 

In  grant ing cer t iora r i, the Cour t  cer t ified an 

addit iona l quest ion: ―What  remedy, if any, should be 

provided for  ineffect ive assistance of counsel dur ing 

plea  ba rga in  negot ia t ions if the defendant  was la ter  
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convicted and sentenced pursuant  to const itu t ionally 

adequa te procedures?‖ The key to answer ing that  

quest ion  lies not  in  the assumpt ion  in  the first  clause 

(in jury in  connect ion  with  the first  plea  offer ), bu t  in  

the fact  sta ted in  the second: tha t  Mr. Frye‘s 

subsequent  guilty plea  and waiver  of t r ia l was 

knowing, in telligent  and volunta ry (i.e., tha t  Mr. 

Frye was la ter  ―convicted and sentenced pursuant  to 

const itu t iona lly adequa te procedures‖). Two lines of 

precedent  show tha t  given  wha t  happened la ter , Mr. 

Frye is not  en t it led to any fur ther  remedy. 
 

F irst , it  has long been  the ru le that  where the 

accused receives ineffect ive assistance of counsel, the 

remedy is to grant  the accused a  new t r ia l—not  to 

grant  the accused wha t  was probably lost  due to 

counsel‘s er ror . Thus, in  cases involving er rors of 

counsel a t  t r ia l, the quest ion  is whether , bu t  for  

counsel‘s er ror , there is a  reasonable probability that  

the fact finder  would have had a  reasonable doubt  as 

to the accused‘s guilt . S trick land , 466 U.S. a t  695. 

Where the accused actua lly proves prejudice, there is 

a  reasonable probability tha t , bu t  for  counsel‘s er ror , 

the accused would h ave been  acquit ted. Yet , the 

remedy is not  acquit ta l and discharge; the remedy is 

to vaca te the unreliable convict ion  and order  a  new 

t r ia l. And tha t  new tr ia l—even if it  a lso resu lt s in  a  

convict ion—is a  sufficien t  remedy for  the ea r lier  

depr iva t ion  of the r ight  to counsel. In  other  words, 

a lthough it  is reasonably probable that  t r ia l counsel‘s 

deficien t  performance depr ived the accused of an  

acquit ta l, the appropr ia te remedy is simply a  ―const i-

tu t iona lly adequa te procedure.‖ 
 

Here, instead of an  acquit ta l, counsel‘s er ror  may 

have cost  Mr. Frye a  lesser  convict ion  and sentence. 

But  like the accused who loses a  reasonable prob-

ability of acquit ta l, Mr . Frye is not  en t it led to have 
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the lesser  convict ion  and sentence en tered in  h is 

beha lf. He is only en t it led to const itu t iona lly ade-

qua te procedures as a  remedy. And he has a lready 

been  accorded a  const itu t ionally adequa te guilty-plea  

hear ing. 
 

Second, it  has long been  recognized tha t  ―a  guilty 

plea  represents a  break in  the chain  of events which  

has preceded it  in  t he cr imina l process.‖ T ollett v. 

Henderson , 411 U.S. 258, 259 (1973). In  T ollett v. 

Henderson , for  example, the defendant  a lleged in  a  

federa l habeas pet it ion  tha t  h is const itu t iona l r ights 

had been  viola ted because Afr ican -Amer icans had 

been  excluded from the grand jury tha t  indicted h im. 

The Cour t  rejected the cla im, concluding, ―When a  

cr imina l defendant  has solemnly admit ted in  open  

cour t  tha t  he is in  fact  guilty of the offense with 

which  he is charged, he may not  therea fter  ra ise 

independent  cla ims rela t ing to the depr iva t ion  of 

const itu t iona l r ights tha t  occurred pr ior  to the en t ry 

of the guilty plea .‖ Id . a t  267. 
 

Here, Mr. Frye solemnly admit ted in  open  cour t  

tha t  he was guilty, and h is guilty p lea  was ―in  no 

sense induced by‖ counsel‘s fa ilure to communica te 

the Sta te‘s ea r lier  offer . S ee Mabry, 467 U.S. a t  510 

(―Respondent ‘s plea  was in  no sense induced by the 

prosecutor‘s withdrawn offer‖). In  fact , because Mr. 

Frye had no knowledge of the expired offer  before he 

pleaded guilty, it  could not  have a ffected h is decision  

to plead guilty. Mr. Frye decided to plead guilty 

independent ly of any plea  offers, and  he fu lly 

understood the possible consequences. 
 

The const itu t iona lly adequa te proceedings tha t  

secured Mr. Frye‘s guilty plea  and sentence were a  

sufficien t  remedy for  any previous depr iva t ion  of the 

r ight  to the effect ive assistance of counsel, and they 
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broke the cha in  of events tha t  included ineffect ive 

assistance. Mr. Frye ―was fu lly aware of the likely 

consequences when he pleaded guilty; it  is not  unfa ir  

to expect  h im to live with  those consequences now.‖ 

Id . a t  511. 
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CONCLUSION  
 

 The Cour t  should reverse the judgment  of the 

Missour i Cour t  of Appea ls. 
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