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INTEREST OF AMICUS CURIAE!

Since its founding over 25 years ago, The
Rutherford Institute has emerged as one of the
nation’s leading advocates of civil liberties and
human rights, litigating in the courts and educating
the public on a wide variety of issues affecting
individual freedom in the United States and around
the world.

The Institute’s mission is twofold: to provide legal
services in the defense of civil liberties and to educate
the public on important issues affecting their
constitutional freedoms. Whether our attorneys are
protecting the rights of parents whose children are
strip-searched at school, standing up for a teacher
fired for speaking about religion or defending the
rights of individuals against illegal search and
seizure, The Rutherford Institute offers assistance—
and hope—to thousands.

Each year The Institute receives numerous
complaints involving misinterpretation of the
Establishment Clause by a variety of government
officers and  agencies. The extent of
misunderstanding regarding the proper scope of the

1 Counsel of record to the parties in this case have
consented to the filing of this brief, and letters of consent
have been filed with the Clerk pursuant to Sup. Ct. Rule
37. No counsel to any party authored this brief in whole
or in part, nor has any party or counsel to a party made a
monetary contribution funding the preparation of this
brief.



Establishment Clause, and the number of potential
lawsuits resulting from this misunderstanding is
alarming. The resolution of the taxpayer standing
issue presented in this case i1s therefore of great
importance. The Institute presents this brief in the
hope that the Court will bring clarity to the
application of taxpayer standing jurisprudence in
Establishment Clause cases, even if doing so requires
the Court to modify or re-work existing rules.

SUMMARY OF THE ARGUMENT

Under Article III of the United States
Constitution, the scope of the judiciary’s authority is
limited to resolving “cases and controversies.” The
doctrine of standing expounded by the United States
Supreme Court constitutes its practical application of
this jurisdictional limitation.

While a citizen’s status as taxpayer is generally
an insufficient basis for standing to challenge an
expenditure of public funds, the Court has applied a
modified standing analysis to cases where plaintiffs
claim that a law violates the Establishment Clause of
the First Amendment. Even under this variation of
standing analysis, amicus submits that Respondents
in this case cannot demonstrate standing.

More fundamentally, however, amicus submits
that judicial application of this species of the Court’s
standing doctrine has proven it to be inadequately
moored to the basic considerations of standing as an
Article III jurisdictional requirement. In particular,



the Court’s formulation of taxpayer standing in
Establishment Clause cases effectively confers
standing upon the citizenry at large to require the
adjudication of generalized grievances regarding the
operation of government. The current framework
does not effectively ensure that the plaintiff has a
real “injury-in-fact” in the sense that is required to
create a genuine “case or controversy.”

It is obvious that the Court’s taxpayer standing
doctrine, as presently formulated, has become a
thicket of inexplicable rules and hollow distinctions;
a thicket that continues to ensnare well-meaning
lower courts. Amicus submits that a clarified or re-
worked taxpayer standing framework would not only
afford proper respect to Article III limitations on
judicial power but would also foster a proper
understanding of the Establishment Clause and
proper adjudications of claims asserted under it.

Finally, the Ninth Circuit erred inasmuch as the
tax credit at issue here, Ariz. Rev. Stat. § 1089
(“Section 1089”), affords parents “true private
choice,” which is the dispositive factor in ascertaining
Establishment Clause violations. Indeed, the Ninth
Circuit appears to have been misinformed. A review
of the program demonstrates that Arizona taxpayers
generally donate to both secular and religious
schools, and both taxpayers and parents have
a wide range of options from which to choose.



ARGUMENT

I. Under The Current Taxpayer Standing
Framework, The Taxpayers In This
Case Cannot Establish Standing.

A. The Current Taxpayer Standing
Framework.

To determine whether a plaintiff possesses the
“irreducible constitutional minimum of standing,” the
Court has looked to three elements. Lujan v.
Defenders of Wildlife, 504 U.S. 555, 560 (1992). First,
the plaintiff must have suffered an “injury in fact”™—
the invasion of a legally protected interest which is
concrete and particularized and actual or imminent
as opposed to conjectural or hypothetical. Id. (citing
Allen v. Wright, 468 U.S. 737, 756 (1984); Warth v.
Seldin, 422 U.S. 490, 508 (1975); Sierra Club v.
Morton, 405 U.S. 727, 740-741 n. 16 (1972); Whitmore
v. Arkansas, 495 U.S. 149, 155 (1990)). Second, there
must be a causal connection between the injury and
the conduct complained of—the injury must be fairly
traceable to the conduct of the defendant rather than
the result of actions by a third party not before the
court. Lujan, 504 U.S. at 560-61 (quoting Simon v.
Eastern Ky. Welfare Rights Org., 426 U.S. 26, 41-42
(1976)). And finally, it must be likely that the injury
will be redressed by a favorable decision. Lujan, 504
U.S. at 561 (quoting Simon, 426 US. at 38, 43).

It has long been established that a prospective
plaintiff may not generally bring suits to challenge



government actions based on his or her status as a
taxpayer. Hein v. Freedom from Religion Found.,
Inc., 551 U.S. 587, 593 (2007). This i1s because the
Court has determined that

a plaintiff raising only a generally available
grievance about government—claiming
only harm to his and every citizen’s interest
in proper application of the Constitution
and laws, and seeking relief that no more
directly and tangibly benefits him than it
does the public at large—does not state an
Article III case or controversy.

Id. at 601.

In Frothingham v. Mellon, 262 U.S. 447 (1923),
this Court, in rejecting a taxpayer’s claim to
standing, explained that the party invoking judicial
review must show not only that the statute was
invalid but that he had sustained or would sustain
some direct injury as the result of its enforcement,
and not merely that he suffers in some indefinite way
in common with people generally. Id. at 488
(emphasis added).

The Court departed from this general rule when it
held in Flast v. Cohen, 392 U.S. 83 (1968), that
federal taxpayers had standing to challenge
expenditures pursuant to the Elementary and
Secondary Education Act. According to the taxpayer
standing analysis announced in Flast, a taxpayer will
be deemed to have standing if he can first “establish



a logical link between [taxpayer]| status and the type
of legislative enactment attacked.”? Id. at 101.
Under the second prong of Flast, the taxpayer must
establish a nexus between his or her status as
taxpayer and the type of constitutional infringement
alleged. Id. at 102. In practice, this Court has
limited taxpayer standing to cases in which the
alleged  constitutional  infringement is an
Establishment Clause violation. See Hein, 551 U.S.
at 609 (noting that the Court has declined to find
taxpayer standing in suits alleging violations of other
constitutional provisions).

2 Under this prong, the Court has found taxpayer standing
only where taxpayers allege the unconstitutionality of
exercises of congressional power under the taxing and
spending clause of Article I, § 8 of the Constitution. It is
assumed that exercises of state legislative power to tax
and spend would equally satisfy the first prong of the
Court’s taxpayer standing analysis, but this is not a
foregone conclusion in light of the Court’s strict
construction of the analysis in other cases. See
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 347-49
(2006) (rejecting plaintiffs’ claim of taxpayer standing to
challenge state and municipal tax expenditures on
Commerce Clause grounds; the Court did not rely on a
distinction between state and federal legislative action in
rejecting standing claim). Cf. Hein, 551 U.S. at 610
(noting that the Court has “refused to extend Flast to
permit taxpayer standing for Establishment Clause
challenges that do not implicate Congress’ taxing and
spending power”).



B. The Taxpayers Cannot Establish The
Requisite “Nexus” Between Their
Status As Taxpayers And The Arizona
Statute.

A recognition of taxpayer standing in this case
would represent a significant expansion of Flast that
would render the rationale of Frothingham nugatory
in Establishment Clause cases. This is because
Respondents do not assert even the type of injury for
which the Flast analysis provided judicial cognizance.

This Court has repeatedly emphasized that the
judiciary may not entertain suits in which taxpayers
raise general grievances regarding the government’s
expenditures of tax revenues. See, e.g., Hein, 551
U.S. at 598 (“As a general matter, the interest of a
federal taxpayer in seeing that Treasury funds are
spent in accordance with the Constitution does not
give rise to the kind of redressable ‘personal injury’
required for Article III standing.”); DaimlerChrysler,
547 U.S. at 344 (reiterating that where alleged injury
1s based on the asserted effect of the allegedly illegal
activity on public revenues, the taxpayer’s grievance
1s not concrete but is merely a grievance he or she
suffers in common with people generally).

The fundamental deficiency with claims of
taxpayer standing to challenge government
expenditures 1s that the alleged injury i1s not
“concrete and particularized.” DaimlerChrysler, 547
U.S. at 344 (quoting Lujan, 504 U.S. at 560). See
also Doremus v. Board of Educ., 342 U.S. 429, 433-34



(1952) (“[T)he interests of a taxpayer in the moneys
of the federal treasury are too indeterminable,
remote, uncertain and indirect to furnish a basis for
an appeal to the preventive powers of the Court over
their manner of expenditure.”).

The taxpayer standing analysis the Court created
in Flast represented an attempt to provide a forum
for the adjudication of citizens’ claims that the
government has violated the Establishment Clause
by wrongful spending of the taxpayers’ hard-earned
dollars. In 2006 the Court described the “injury” for
which the Flast Court sought to provide redress as
the “extraction and spending of tax money in aid of
religion.” DaimlerChrysler, 547 U.S. at 348 (quoting
Flast, 392 U.S. at 106). Amicus submits that some
form of “extraction” of general tax dollars—even of a
purely nominal amount—from the taxpayer alleging
an Establishment Clause violation is an essential
component of the formula by which Flast allows a
plaintiff to demonstrate taxpayer standing. For it is
this “extraction” that most nearly constitutes the
“Injury-in-fact” requirement for standing under
Article III and therefore evinces the required “nexus”
between taxpayer status and the challenged
government action.

Certainly there is some element of legal fiction
involved in defining the type of “extraction” involved
in Flast as an injury-in-fact. Indeed, this is why the
variation of traditional standing principles was
necessary at all. For under traditional standing
requirements, the taxpayer in Flast could not have



identified a direct pecuniary injury resulting from
the challenged statute. This is because, ordinarily,
taxes are not levied for the fulfillment of particular
statutes. The taxpayer cannot calculate a percentage
of his tax payment that was directed toward the
challenged program, and his tax liability would likely
be the same with or without the offending law. See
Flast, 392 U.S. at 118-19 (Harlan, J., dissenting)
(describing why taxpayers’ interests in the
expenditure of public funds are held in common with
the general public). But to read Flast in the light
most consistent with the Court’s standing doctrine as
a whole is to define the fictitious injury-in-fact it
seeks to redress as the unconstitutional spending of
dollars that were collected from the collective
pocketbooks of the citizenry.

This reading of Flast reflects the Court’s reliance
upon the concerns expressed in James Madison’s
Memorial and Remonstrance Against Religious
Assessments. Specifically, the Court quoted
Madison’s observation that “the same authority
which can force a citizen to contribute three pence
only of his property for the support of any one
establishment, may force him to conform to any other
establishment in all cases whatsoever.” 2 Writings of
James Madison 183, 186 (Hunt ed., 1901) (cited in
Flast, 392 U.S. at 83).

While it i1s difficult to assess the purpose and
extent of the legal fiction the Flast Court adopted
with regard to the “injury-in-fact” sustained by the
taxpayers found to have standing, this much is clear:
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the taxpayers in Flast were considered to be “victims”
of a law by which Congress directed some portion of
general funds that had been extracted from taxpayers
to religious organizations. By contrast, Respondents
in the case at bar can make no such claim.
Respondents in the case at bar have come before the
judiciary to complain that other taxpayers, not before
the court, have been given a generally available
benefit in exchange for donating scholarship money.
The critical fact in the standing analysis is this:
under the Arizona law in question, not one cent of
Respondents’ money is at stake.

A finding that Respondents possess standing as
taxpayers under these circumstances would be
nothing less than an outright repudiation of
Frothingham  principles in  cases  alleging
Establishment Clause violations. Moreover, such a
finding would require the Court to effectively
overrule Doremus v. Board of Educ., where the Court
stated:

Without disparaging the availability of
the remedy by taxpayer’s action to
restrain unconstitutional acts which
result in direct pecuniary injury, we
reiterate what the Court said of a
federal statute as equally true when a
state Act 1s assailed: “The party who
invokes the power must be able to show
not only that the statute is invalid but
that he has sustained or is immediately
in danger of sustaining some direct
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injury as the result of its enforcement,
and not merely that he suffers in some
indefinite way in common with people
generally.”

342 U.S. at 434 (quoting Massachusetts v. Mellon,
262 U.S. 447, 488 (1923)).

It is at least plausible to harmonize Doremus with
Flast and Bowen v. Kendrick, 487 U.S. 589 (1988)
(finding taxpayer standing to challenge grants
distributed to religious organizations), by focusing on
the fact that Flast and Bowen involved the extraction
of general tax dollars that were specifically directed
toward religious institutions while the allegedly
unconstitutional Bible reading in Doremus entailed
no marginal cost to taxpayers. However, if taxpayer
standing is found for Respondents in this case, even
that foggy distinction dissolves. Respondents’ sole
complaint is that other taxpayers are being rewarded
for directing their own money—private money—to
the STO of their choosing, just as Respondents
themselves would be rewarded should they choose to
donate funds to the STO of their choosing.

The nature of state action in this case (granting of
tax credits) renders Respondents’ taxpayer standing
claim even more attenuated than those previously
rejected by the Court. In DaimlerChrysler, 547 U.S.
at 343-44, where the Court rejected the taxpayer’s
standing claim, the Court applied the same analysis
to the taxpayer’s challenge of “tax expenditures” as
used in challenges to direct spending. The Court
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noted, however, that i1t was unclear that the
challenged tax breaks even depleted the treasury.
Id. at 344. This is because the very purpose of
granting tax benefits was to spur economic activity,
which in turn increases government revenues. Id.

But even if the Court were to treat Arizona’s tax
credits as “spending” for purposes of taxpayer
standing analysis, the fact that no money whatsoever
has ever been “extracted” from Respondents in
support of STOs demands the conclusion that
Respondents have no standing in the case at bar. In
this context, Respondents cannot demonstrate the
required nexus between their status as taxpayers
and the legislative action; none of their tax dollars
have been affected.

Only by substantially extending the Flast analysis
can the Court find that Respondent taxpayers have
standing to challenge the Arizona law here. A short
three years ago, this Court specifically declined to
extend the Flast analysis, choosing instead to “leave
Flast as we found it.” Hein, 551 U.S. at 615. Amicus
respectfully submits that the Court can only leave
Flast as it was found by rejecting Respondents’ claim
of taxpayer standing in this case.

Amicus respectfully submits that Respondents’
claim of taxpayer standing must be rejected. Any
other holding would violate the most fundamental
principles of the Court’s standing doctrine and would
represent an unwarranted extension of Flast.
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I1. Because Of Inherent Deficiencies In
The Flast Analysis, The Court Should
Overrule Flast And Restore The
General Rule Of Frothingham,
Requiring A Taxpayer To Demonstrate
A Direct, Pecuniary Injury As A
Prerequisite To Standing.

From its inception up until now, Flast has
spawned confusion and consternation among the
federal judiciary. See, e.g., Flast, 392 U.S. at 116-17
(Harlan, J., dissenting) (observing that the Flast
doctrine “rests on premises that do not withstand
analysis”); Minnesota Federation of Teachers v.
Randall, 891 F.2d 1354, 1358 (8t Cir. 1989)
(rejecting district court’s ruling that Doremus
required taxpayer to show an increase in his tax bill
and holding instead that only a “measurable
expenditure of tax money” is required, based on the
court’s “fear that the district court’s decision could
lead to the abolition of taxpayer standing
altogether”); Freedom from Religion Found., Inc. v.
Chao, 447 F.3d 988 (2006) (Flaum, C. J., concurring
in denial of rehearing en banc) (noting the “obvious
tension” in taxpayer standing jurisprudence) and
(Easterbrook, J., concurring in denial of rehearing en
banc) (calling  taxpayer  standing  doctrine
“arbitrary”); Hein, 551 U.S. at 618-36 (Scalia, J.,
concurring) (calling for Flast to be overruled) and
(Souter, dJ., dissenting) (finding Court’s holding in
Hein inconsistent with Flast).
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The basis for the confusion is this: it is impossible
to logically harmonize Flast’s taxpayer standing
analysis in Establishment Clause cases with the
general Frothingham rule against taxpayer standing,
to which the Court still pledges allegiance. The
Court’s creation of and adherence to the Flast
analysis presumably must rest on one of two
premises. Either the two-pronged Flast test 1is
merely a way of determining that the taxpayer
plaintiff does, in fact, possess all the traditional
components of Article III standing, or the
Establishment Clause 1is such a  peculiar
constitutional mandate as to justify the Court in
lowering Article III standing requirements where an
Establishment Clause violation is alleged. Amicus
respectfully submits that while both premises have
been halfheartedly suggested at various times, the
former 1s legally incorrect and the latter is not born
out by the Court’s holdings.

A. Satisfaction Of The Two-Pronged Flast
Test Is Not The Equivalent Of
Satisfying  Traditional Article III
Standing Requirements.

The first element of constitutional standing
requires a plaintiff to demonstrate, at minimum, (1)
a concrete and particularized injury in fact that is (2)
fairly traceable to the defendant’s alleged unlawful
conduct and (3) likely to be redressed by a favorable
decision. See Lujan, 504 U.S. at 560-61. In
Frothingham, 262 U.S. at 483 (involving the Tenth
Amendment) and Doremus, 342 U.S. at 435
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(involving the Establishment Clause), the Court
rejected claims of taxpayer standing because the
taxpayers had not demonstrated any direct injuries.
Both cases indicate that the “injury-in-fact”
requirement of standing is only met where a
taxpayer plaintiff can demonstrate that he personally
suffers a monetary detriment as a result of the
challenged law. The Court rejected the taxpayers’
claims of standing in both cases because the plaintiff
raised only generalized grievances shared in common
with the general public.

In Flast, the Court announced the now well-
known (though as yet inexplicable) two-prong
analysis by which it determined that the taxpayers
there did have standing in spite of the Frothingham
doctrine. However, the Court has never explained
how its two-pronged test for taxpayer standing
related to a finding that the taxpayer plaintiff
possessed the requisite injury-in-fact required under
traditional standing doctrine.

The taxpayer in Flast (challenging expenditures
under the Elementary and Secondary Education Act)
was no more able to demonstrate direct, pecuniary
injury than the taxpayer in Frothingham
(challenging expenditures under the Maternity Act of
1921). See Hein, 551 U.S. at 623 (Scalia, J.,
concurring) (“the taxpayers in Flast were no more
able to prove that success on the merits would reduce
their tax burden than was the taxpayer in
Frothingham”). The only logical conclusion, then, is
that the Flast Court decided to employ a sort of legal
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fiction to deem a generalized grievance to be a direct
injury-in-fact under certain circumstances. Through
the lens of Flast, in other words, the Court views the
expenditure of general funds in violation of the
Establishment Clause as if it resulted in a direct,
personal injury to the specific taxpayer asserting
standing.

The Flast holding was immediately criticized as
entirely inconsistent with Frothingham and illogical.
Justice Harlan, dissenting from the holding, observed
that the Court had effectively conferred standing on
“non-Hohfeldian plaintiffs"—plaintiffs who represent
public interests as opposed to the personal and
proprietary interests of the traditional plaintiff.
Flast, 392 U.S. at 120 (Harlan, J., dissenting)
(borrowing phrase from Wesley N. Hohfeld,
Fundamental Legal Conceptions (1923)). More
recently, Justice Scalia has called for Flast to be
overruled, decrying the fact that plaintiffs with
standing under the Flast exception possess only
“Psychic Injury,” as opposed to the “Wallet Injury”
that had always been the cornerstone of Article III
standing in this type of case. Hein, 551 U.S. at 619
(Scalia, J., concurring). Justice Scalia describes this
Psychic Injury as “the taxpayer’s mental displeasure
that money extracted from him is being spent in an
unlawful manner.” Id. (Scalia, J., concurring).

Justice Scalia stated the problem with Flast this
way:
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[T]his conceptualizing of injury in fact in
purely mental terms conflicts squarely
with the familiar proposition that a
plaintiff lacks a  concrete and
particularized injury when his only
complaint is the generalized grievance
that the law is being violated. As we
reaffirmed unanimously just this Term:
“We have consistently held that a
plaintiff raising only a generally
available grievance about government—
claiming only harm to his and every
citizen’s interest in proper application of
the Constitution and laws, and seeking
relief that no more directly and tangibly
benefits him than it does the public at
large—does not state an Article III case
or controversy.

Hein, 551 U.S. at 620 (Scalia, J., concurring) (quoting
Lance v. Coffman, 549 U.S. 432, 439 (2007) (per
curiam)).

Amicus respectfully submits that these objections
demand the Court’s careful consideration. Neither
prong of the Flast analysis appears to bear any
relation whatsoever to a determination that the
taxpayer plaintiff complains of the type of concrete,
particularized, injury-in-fact, that the Court has
always required as a component of standing.

B. There Is No Principled Reason For The
Relaxation Of Standing Requirements
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Where Laws Are Challenged On
Establishment Clause Grounds.

If, as amicus and others have argued, the Flast
holding represents a substantial relaxation of the
Court’s standing doctrine for Establishment Clause
cases, 1t must rest on the premise that the peculiar
nature of the Establishment Clause justifies the
adjudication of lawsuits where the taxpayer plaintiff
cannot demonstrate standing in the traditional
sense. This premise, however, is inconsistent with
the Court’s holdings in this area. Moreover, it is
unnecessary for the Court to create an exception to
critical Article III standing requirements in order to
ensure compliance with the Establishment Clause.

It may be argued that the peculiar purpose of the
Establishment Clause justifies the adjudication of
lawsuits brought by plaintiffs who have suffered only
generalized psychic or mental injuries. However, if
this i1s so, then the Court’s strict application of the
Flast exception to allow only cases involving
expenditures authorized by specific congressional
enactments makes little sense. One would expect,
rather, that the Court would consider taxpayer
standing to be coextensive with the variety of
contexts in which Establishment Clause violations
have been found.3 There are certainly a multitude of

® Amicus itself relied upon this expectation when it
argued, in 2007, that the Court should recognize taxpayer
standing for the taxpayer plaintiffs in Hein. The Institute
found it inconceivable that the taxpayer plaintiffs there
could be denied standing based upon an artificial
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routes by which various branches of government
might violate the Establishment Clause, at least
according to contemporary interpretations of that
Clause. Because only government officials or
agencies may violate the Establishment Clause,
most, if not all, types of violations can be traced to
some expenditure of taxpayer funds.

As Justice Harlan noted, “[p]resumably the Court
does not believe that regulatory programs are
necessarily less destructive of First Amendment
rights, or that regulatory programs are necessarily
less prodigal of public funds than are grants-in-aid,
for both these general propositions are demonstrably
false.” Flast, 392 U.S. at 123 (Harlan, J., dissenting).
So if the Court’s creation of the Flast analysis is
meant merely to create a vehicle by which taxpayers
can bring legal challenges to Establishment Clause
violations, why should the vehicle not be available
regardless of the manifestation of the offending law
or policy?

The Court’s initial adoption of the Flast standard
was heavily influenced by James Madison’s writings
concerning the taxpayer’s right not to “contribute
three pence . . . for the support of any one [religious]
establishment.” See Flast, 392 U.S. at 103 (quoting 2

distinction between spending decisions by Congress and
those by the executive branch. In light of the Court's
inconsistent application of taxpayer standing analysis in
Establishment Clause cases, however, amicus now
requests that the Court rework or overrule the Flast
framework.
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Writings of James Madison 186 (G. Hunt ed. 1901)).
However, careful examination reveals that even the
Court’s laudable goal of Dblocking coerced
contributions toward religion does not require the
Court to depart from its traditional standing doctrine
by applying the anomalous and incomprehensible
Flast analysis.

The Court need not fear that an adherence to the
traditional standing principles outlined and applied
in Frothingham would result in the realization of the
fears expressed by James Madison. As this Court,
collectively, and other individual learned judges have
recognized, taxpayers in all events have standing to
challenge the collection of specific tax assessments as
unconstitutional, because being forced to pay such
taxes cause real economic injury to the individual
taxpayers. Hein, 551 U.S. at 599 (citing Follett v.
Town of McCormick, 321 U.S. 573 (1944)). Justice
Harlan explained:

It could hardly be disputed that federal
taxpayers may, as taxpayers, contest
the constitutionality of tax obligations
imposed severally upon them by federal
statute. Such a challenge may be made
by way of defense to an action by the
United States to recover the amount of a
challenged tax debt, or to a prosecution
for willful failure to pay or to report the
tax. Moreover, such a challenge may
provide the basis of an action by a
taxpayer to obtain the refund of a
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previous tax payment. . . . An action
brought to contest the validity of tax
Liabilities assessed to the plaintiff is
designed to vindicate interests that are
personal and proprietary.

Flast, 392 U.S. at 117 (Harlan, J., dissenting)
(internal citations omitted).

Application of the Court’s traditional standing
requirements would only curtail taxpayer challenges
to laws that result in no direct injury to the taxpayer.
In fact, as amicus will explain next in Part III below,
the  fundamental concern  underlying the
Establishment Clause is actually best served by the
Court’s adherence to its traditional Article III
standing analysis.

III. The Application Of The Frothingham
Principle To Taxpayers Raising
Establishment Clause Claims Would
Best Serve The Interests Of The
Establishment Clause.

Notwithstanding the confusion engendered by
Flast 1itself, amicus submits that the Court has
always been correct in viewing this concern of
Madison—that citizens not be coerced to support, in
any manner, an official state religion—as precisely
the spirit behind the Establishment Clause.

Amicus believes the Establishment Clause to be
one of the most widely misunderstood provisions in
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the Bill of Rights. A survey of contemporary First
Amendment jurisprudence reveals that the
Establishment Clause has been transformed from a
shield protecting religious liberty into a sword used
to extricate all traces of religion from the public
arena. In the name of the Establishment Clause,
students are prohibited from giving valedictory
addresses that refer to their personal faith, city
councils are threatened with costly lawsuits if they
allow private citizens to open their sessions with
invocations, and religiously neutral state laws are
challenged because they reward donations by private
citizens to scholarships for a universe of private
schools that merely includes religious ones. An
honest evaluation of historical facts serves to
immediately disillusion any serious student of the
belief that these results could have been intended or
even imagined by those who drafted and adopted the
Bill of Rights.

Amicus submits that by adhering to traditional
standing requirements, as outlined in Frothingham,
the Court could curtail a bevy of lawsuits in which
plaintiffs with specious claims of “injury” challenge a
range of government policies or actions that do no
more than express a respectful benevolence toward
the religious traditions of our nation. This is not to
say that the Establishment Clause would be reduced
to an empty platitude or that its real objective could
not be judicially enforced.

As explained in Part II, above, where the
legislature enacts a specific tax in support of religion,
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thus producing a genuine (albeit minimal) pecuniary
injury, the Establishment Clause provides a taxpayer
with both a legitimate defense against an action for
the collection of the tax and the basis of an action to
obtain a refund for the tax payment. See Flast, 392
U.S. at 117 (Harlan, J., dissenting) (citing Hylton v.
United States, 3 Dall. 171 (1795); McCray v. United
States, 195 U.S. 27 (1904); United States v. Butler,
297 U.S.1 (1936); Bailey v. Drexel Furniture Co., 259
U.S. 20 (1922)).

In cases where government action violates the
the Establishment Clause by evincing favoritism
toward a particular religion in a way that causes
genuine injury to a member of a different faith, the
injured citizen would likewise have standing. If the
injury is in the form of coercion of the individual to
violate the dictates of his or her conscience, he or she
could assert a claim for the violation of individual
rights under the Free Exercise Clause of the First
Amendment.

If, on the other hand, the injury were in the form
of the conferral of a benefit on citizens of one faith
that was denied to citizens of other faiths or
nonbelievers, the injured citizens would have a
potential cause of action—based on real, direct
injuries—under both the Establishment Clause of the
First Amendment and the Equal Protection Clause of
the Fourteenth Amendment. For instance, if the
State of Arizona had enacted a law granting tax
credits only to taxpayers who make contributions to
religious schools, a taxpayer who had made a
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contribution to a secular school would be able to show
an 1injury-in-fact sufficient to confer standing on
traditional principles—the amount of the tax credit
he or she would have received if the law had been
available to religious and secular donors alike.
Beyond this, the legislative branch might deem it
appropriate to create a specific cause of action
for Establishment Clause violations under specific
circumstances. See Flast, 392 U.S. at 131-32
(standing problem is resolved where Congress has
appropriately authorized the lawuit) (Harlan, dJ.,
dissenting).

Thus, the Court’s insistence upon the application
of traditional standing principles would be an
invaluable tool by which the Court might ensure that
only actual, legitimate claims of Establishment
Clause violations are adjudicated. By simply
requiring all plaintiffs to demonstrate true injuries-
in-fact, the Court might substantially reduce the
volume of frivolous, insubstantial Establishment
Clause lawsuits that currently consume considerable
judicial resources and public funds.

IV. Prudential Concerns Mitigate Against
a Finding of Taxpayer Standing in
Cases Such as This.

A. Respect For The Principle Of Separation
Of Powers Mitigates Against Finding
Taxpayer Standing In Cases Such As
This.
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As multiple learned judges have explained, the
Court’s Article III standing doctrine carries serious
1implications for the principle of separation of powers.

To permit a complainant who has no
concrete injury to require a court to rule
on important constitutional issues in the
abstract would create the potential for
abuse of the judicial process, distort the
role of the Judiciary in its relationship
to the Executive and the Legislature
and open the Judiciary to an arguable
charge of providing “government by
injunction.”

Schlesinger v. Reservists Comm. to Stop the War, 418
U.S. 208, 222 (1974). The intended function of the
judiciary is not to pass on the wisdom or propriety of
particular laws enacted by the representative
branches of government, but rather to decide the
rights of individuals in concrete cases involving real
injuries. See Marbury v. Madison, 5 U.S. 137 (1803).

Amicus submits that where taxpayers object to a
law passed by their elected representatives not
because of particular injuries the taxpayers have
suffered as a result of the law, but simply based on a
belief that the law is wrong or imprudent, the proper
remedy for those taxpayers is resort to the political
process. See Hein, 551 U.S. at 636 (Scalia, J.,
dissenting) (“generalized grievances affecting the
public at large have their remedy in the political
process.”).
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B. Taxpayer Standing Analysis Should Be
Applied Most Stringently Where State
Legislative Actions Are Challenged.

In Everson v. Board of Education, 330 U.S. 1
(1947), this Court ruled that the Establishment
Clause of the First Amendment was among the rights
incorporated into the Fourteenth Amendment and
thereby guaranteed against state, as well as federal,
violations. This “incorporation doctrine” has, at
times, been criticized with respect to the
Establishment Clause. See James J. Knicely, “First
Principles” and the Misplacement of the “Wall of
Separation”™ Too Late in the Day for a Cure?, 52
Drake L. Rev. 171 (Winter, 2004).

A middle-ground alternative to a radical de-
incorporation of the Establishment Clause would be a
strict adherence to traditional taxpayer standing
analysis where state laws are challenged on
Establishment Clause grounds. In his concurrence to
the Court’s decision in Zelman v. Simmons-Harris,
536 U.S. 639 (2002) Justice Thomas suggested this
reasonable resolution of the issue:

[iln the context of the Establishment
Clause, it may well be that state action
should be evaluated on different terms
than similar action by the Federal
Government. “States, while bound to
observe strict neutrality, should be freer
to experiment with involvement [in
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religion]--on a neutral basis--than the
Federal Government.” Thus, while the
Federal Government may “make no law
respecting an establishment of religion,”
the States may pass laws that include or
touch on religious matters so long as
these laws do not impede free exercise
rights or any other individual religious
liberty interest. By considering the
particular religious liberty right alleged
to be invaded by a State, federal courts
can strike a proper balance between the
demands of the Fourteenth Amendment
on the one hand and the federalism
prerogatives of States on the other.

Id. at 678-79 (Thomas, J., concurring) (quoting Walz
v. Tax Comm’n of City of New York, 397 U.S. 664, 699
(1970) (Harlan, J., concurring)).

Just as dJustice Thomas suggested, Amicus
submits that states should be afforded greater
latitude than the federal government to experiment
with laws that touch upon religion—particularly
when those laws concern state educational
prerogatives. By adhering to traditional taxpayer
standing principles that dictate denial of standing in
cases such as the one at bar, the Court can avoid
entangling the judiciary in matters appropriately left
to the wisdom of the respective states and the elected
representatives who govern them.
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V. Section 1089 Is Consistent With The
Mandates Of The Establishment
Clause.

A. This Court Has Consistently Found
The Element Of Individual Autonomy
Dispositive In Cases Such As This.

In analyzing whether government aid programs
violate the Establishment Clause, this Court has
drawn a distinction between programs that dispense
aid directly to religious schools and those that
empower individual recipients to designate the
schools to which they wish to apply the aid.4 This
Court has described programs that fall in the latter
category as evincing “true private choice.” See
Zelman, 563 U.S. at 649. Accordingly, the Ninth
Circuit appropriately identified the presence or
absence of “true private choice” as the key factor in
determining the constitutionality of Arizona’s tax
credit for donations to school tuition organizations

(“STOS”).

In Mueller v. Allen, 463 U.S. 388 (1983), this
Court rejected an Establishment Clause challenge to
a statute that allowed a tax deduction for educational

4 Arizona’s Individual Income Tax Credit presents far less
of a concern under the Establishment Clause than the
four government programs this Court upheld in the cases
cited, infra, in which the governments directly dispersed
tuition assistance to qualifying parents. Under Arizona’s
program the money flowing to religious schools is, in
reality, the private money of individual taxpayers.
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expenses even though 96 percent of the beneficiaries
of this program were parents of children attending
religious schools. Id. at 397. Importantly, the
government aid reached the religious institutions as
a result of the choices made by parents of school-aged
children. Id. The intervening private choices ensured
that “no imprimatur of state approval can be deemed
to have been conferred on any particular religion, or
on religion generally.” Id. at 399.

Mueller makes clear that where governmental
programs are neutral towards religion and provide
assistance to a broad range of citizens who are able to
exercise independent judgment in  directing
governmental aid to a school of their choice, such
programs do not violate the Establishment Clause.
This Court has applied this analytical framework in
Witters v. Washington Dep’t of Services for the Blind,
474 U.S. 481 (1986), where a scholarship program
providing tuition aid to a student in a pastoral
program at a religious school was found not to violate
the Establishment Clause. The record there showed
that the vocational assistance provided was paid
directly to the student, who transmitted it to the
educational institution of his or her choice; any aid
provided that ultimately flowed to religious
institutions did so only as a result of genuinely
independent and private choices. Witters, 474 U.S. at
487-88. And in Zobrest v. Catalina Foothills Sch.
Dist., 509 U.S. 1 (1993), this Court upheld a federal
statute that allowed state sign-language interpreters
to assist deaf children enrolled at religious schools.
See Zobrest, 509 U.S. at 10 (“[b]y according parents
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freedom to select a school of their choice, the statute
ensures that a government-paid interpreter will be
present in a sectarian school only as a result of the
private decision of individual parents.”).

Importantly, this Court has recognized that the
percentage of government money directed toward
tuition at religious compared to secular private
schools 1s not constitutionally significant. See
Zelman, 536 U.S. at 657. Zelman involved assessing
the constitutionality of an Ohio statute that provided
tuition grants to low income families to enable their
children to attend private schools of any religious or
secular orientation. Id. at 639. There, 82 percent of
the participating private schools had a religious
mission. Id. This Court found the Ohio statute
constitutional because it did not provide direct aid to
schools, was neutral toward religion, and enabled
private choice. Id. In arriving at this determination,
this Court did not deem significant the amount of aid
benefiting students at religious schools. Id. Just as
it did in Mueller, this Court emphasized that “when
government aid supports a school’s religious mission
only because of independent decisions made by
numerous individuals to guide their secular aid to
that school, no reasonable observer is likely to draw
from the fact . . . an inference that the state itself is
endorsing a religious practice or belief.” Mitchell v.
Helms, 530 U.S. 793, 843 (2000). In Agostini v.
Felton, 521 U.S. 203, 229 (1997), this Court similarly
found that even when religious schools were the
beneficiaries of the vast majority of direct aid from a
government program, the amount of aid was still
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irrelevant in determining the constitutionality of the
program.

B. The Ninth Circuit Should Have Focused
On The Range of Choices Available To
The Taxpayer Donors Rather Than
Parents.

In prior cases, where the government has made
educational aid available to parents or religious
schools, the Court’s focus has been on the extent to
which private choice intervenes to determine the
ultimate recipient of the funds. In this case,
however, the government is providing no funding for
parents or schools. Rather, the challenged
government program is the mere provision of a tax
credit to individual taxpayers who choose to donate
their own, private money to STOs.

Because the taxpayer donors are the recipients of
the government benefit (the tax credit), the relevant
inquiry is the extent to which their own, independent
choices result in the funding of religious schools. Of
course, as amicus will argue below, the wide range of
STOs—both religious and secular—among which
taxpayer donors are free to choose, precludes any
reasonable observer from concluding that the
program in question evinces religious favoritism.

C. Both Taxpayers And Parents Who
Participate In Section 1089 Have A
Range Of Secular And Religious
Options From Which To Choose.
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As this Court’s jurisprudence demonstrates, the
dispositive factor in determining whether a tax credit
program violates the Establishment Clause 1is
whether the program is one of true private choice. A
review of Arizona’s program participants in the past
academic year, including both the STOs that have
received funding, and the schools to which they have
subsidized student attendance, reveals the true
private choice that not only permeates the range of
options available to taxpayers who choose to donate
funds, but also characterizes the options available to
parents in the type of school they desire their
children to attend.

In concluding that Section 1089 could violate the
Establishment Clause, the Ninth Circuit relied, in
part, on the Respondents’ representations that over
85 percent of the scholarships made avai