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INTEREST OF AMICI CURIAE"

Amici curiae are seven former Chairmen of the
SEC, who reflect four decades of SEC leadership under
Presidents of both political parties: G. Bradford Cook
(1973), Roderick M. Hills (1975-1977), Harold M. Wil-
liams (1977-1981), David S. Ruder (1987-1989), Arthur
Levitt, Jr. (1993-2001), Harvey L. Pitt (2001-2003), and
William Donaldson (2003-2005). Former Chairmen
Hills and Ruder served on the Advisory Council to the
PCAOB from 2004 to 2009 and now serve as emeritus
members. Collectively, amici represent decades of ex-
perience in the administration of the federal securities
laws. Five (Chairmen Hills, Williams, Ruder, Levitt,
and Pitt) testified during hearings that led to the adop-
tion of the Sarbanes-Oxley Act of 2002, and Congress
cited their testimony frequently to support and explain
the Act’s structure. Two (Chairmen Pitt and
Donaldson) were directly responsible for the Act’s ini-
tial implementation, including creating and staffing the
PCAOB. Amici filed briefs before the District Court
and Court of Appeals to support the United States’ de-
fense of the Act.

The former Chairmen address two areas in which
they believe their experience and expertise can provide
important context to the constitutional issues before
the Court: (1) the significance of the SEC-Board rela-
tionship within the overall regime of financial regula-

! The parties have consented to the filing of this brief. Pursu-
ant to Rule 37.3(a), written consents to the filing of this brief have
been placed on file with the Clerk of the Court. No counsel for a
party authored this brief in whole or in part, and no person, other
than amici or their counsel, made a monetary contribution to the
preparation or submission of this brief.
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tion, and (2) the extent to which the SEC has actively
overseen, supervised, and directed the Board’s activi-
ties in the more than seven years since the Act’s adop-
tion. Given the importance of the Act and the SEC-
PCAOB structure to the integrity of U.S. capital mar-
kets, the former SEC Chairmen respectfully submit
this brief.

SUMMARY OF ARGUMENT

Congress designed the PCAOB to be wholly inde-
pendent of the accounting profession, but under the
complete oversight and control of the SEC. As advised
by experienced financial regulators and other experts,
Congress built on the unique system of public-private
regulatory partnerships that have characterized finan-
cial regulation in the United States for seven decades.
Since the 1930s, the SEC has exercised power over an
integrated regulatory system that includes private-
sector, self-regulatory organizations (SROs), such as
the New York Stock Exchange (NYSE) and Nasdaq
Stock Exchange, the National Association of Securities
Dealers (NASD, now the Financial Industry Regula-
tory Authority, (FINRA)), and the Municipal Securi-
ties Rulemaking Board. The SEC-PCAOB structure
was a logical outgrowth of this longstanding SRO sys-
tem. But Congress gave the SEC even more pervasive
powers over the Board than it has over the SROs, pre-
cisely in order to ensure the unified, coherent admini-
stration of financial regulation that is possible only
through comprehensive SEC control.

Moreover, the SEC’s complete power over the
Board is not just a matter of legal authority, but of fact.
In the seven years since Sarbanes-Oxley was enacted,
the SEC has used its arsenal of powers vigorously and
continuously to ensure that PCAOB rules and practices



conform to SEC policies. The SEC’s authority has
spawned close, ongoing coordination between the two
bodies. The pervasive powers Congress gave the SEC
thus have translated in practice into comprehensive
SEC control and oversight of the Board’s actions.

Viewed in this proper context, petitioners’ consti-
tutional challenges to the PCAOB should be rejected.
Whatever the nature of its authority to remove
PCAOB members, the SEC’s comprehensive power
over the Board, in law as well as fact, enables the SEC
to direct the Board’s every action and effectively to
preclude any Board member from defying the Commis-
sion’s policy choices. Contrary to the rhetoric of the
Board’s opponents, this case presents no question of
“an independent agency inside an independent agency,”
or of “Humphrey’s Executor squared.” The Board is
not an independent agency. Congress designed the
Board to be independent of the accounting profession,
but completely subordinate to the SEC—and that ob-
jective has been realized in practice. As long as the
SEC itself is constitutional, the SEC-Board structure is
constitutional.

ARGUMENT

I. THE SEC-PCAOB STRUCTURE WAS DESIGNED ToO
MAKE REGULATION INDEPENDENT OF THE ACCOUNT-
ING PROFESSION BUT SUBJECT TO PLENARY SEC
CONTROL

Based on testimony and information from experi-
enced regulators, Congress designed the SEC-Board
structure with several aims: to ensure the Board’s in-
dependence from the accounting profession; to ensure
efficient and coherent financial regulation by putting
the Board under the plenary authority of the SEC; to
ensure competent and sophisticated supervision of the
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accounting profession by enabling the Board to pay
salaries competitive with the private sector; to ensure
sustained focus and commitment to the Board’s mission
by giving it a dedicated and independent source of
funding; and to ensure fair, impartial administration by
limiting potential congressional interference with the
Board.

In pursuing those objectives, Congress did not
draft on a blank slate. The Board’s design was a logical
outgrowth of decades of public-private regulatory
partnerships that uniquely characterize regulation of
the financial markets. The industry’s SROs—private,
quasi-governmental bodies responsible for standard-
setting and discipline, subject to SEC plenary control—
provided the regulatory framework within which Con-
gress designed the PCAOB. Congress built upon dec-
ades of experience with these structures in an effort to
maintain the distinet advantages that flow from the
SROs’ public-private nature while providing needed
independence from the regulated profession. To the
extent Sarbanes-Oxley departs from the SRO experi-
ence, it consistently does so to increase the SEC’s con-
trol over the Board even beyond that which the SEC
has over the pre-existing SROs.

A. Congress Designed The PCAOB Within The
System Of Public-Private Regulatory Struc-
tures That Have Uniquely Characterized Fi-
nancial-Market Regulation Since The 1930s

Since its creation in the wake of the 1929 market
crash, the SEC has regulated the U.S. capital markets
through a unique “partnership between government
and private enterprise.” Silver v. New York Stock Ex-
change, 373 U.S. 341, 366 (1963); see also Gordon v.
New York Stock Exchange, Inc., 422 U.S. 659, 663-667
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(1975). A central pillar of this unique regulatory re-
gime has long been the principle of industry self-
regulation, under which “the industry regulates itself
through various self-regulatory organizations ... over-
seen by the SEC.” Accounting Reform and Investor
Protection: Hearings Before the S. Comm. on Banking,
Hous., and Urban Affairs, 107th Cong. 552 (2002) (“Ac-
counting Reform Hearings”) (statement of Comptroller
General David M. Walker). SROs include securities ex-
changes such as the NYSE, as well as the NASD (now
FINRA), which regulates the over-the-counter securi-
ties market. Id. As the Commission observed decades
ago:

There are, no doubt, many other instances in
which the policy of entrusting a degree of social
control to “private” groups has been adopted,
but securities regulation is unique in featuring
self-regulation as an essential and officially
sanctioned part of the regulatory pattern.

SEC, Report of Special Study of Securities Markets of
the Securities and Exchange Commission, H.R. Doc.
No. 88-95, pt. 4, at 501 (1963).

Self-regulatory organizations long predated the
creation of the SEC—the NYSE, for example, was
formed in 1792—and “have enjoyed congressionally
delegated quasi-governmental powers to discipline
their members for nearly 70 years.” National Ass’n of
Secs. Dealers, Inc. v. SEC, 431 F.3d 803, 807 (D.C. Cir.
2005) (“NASD”). In the federal securities laws, begin-
ning with the Securities Exchange Act of 1934 (“Ex-
change Act”), Congress “‘delegated government power’
to SROs ... ‘to enforce ... compliance by members of
the industry with both the legal requirements laid
down in the Exchange Act and ethical standards going
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beyond those requirements.” Credit Suisse First Bos-
ton Corp. v. Grunwald, 400 F.3d 1119, 1128 (9th Cir.
2005) (quoting S. Rep. No. 94-75, at 23 (1975)) (second
alteration in original). SROs’ wide-ranging responsi-
bilities include rulemaking, examining members for
compliance with those rules, and taking disciplinary ac-
tion against members that fail to comply, as well as pro-
fessional activities such as testing, training, and licens-
ing, dispute resolution, investor education, and market
monitoring. See, e.g., Accounting Reform Hearings, at
570 (statement of NASD Chairman Robert Glauber).

SROs, though private entities, act pursuant to SEC
oversight, see Gordon, 422 U.S. at 667, and have “no au-
thority to regulate independently of the SEC’s control,”
S. Rep. No. 94-75, at 23; see also 15 U.S.C. § 78s (de-
lineating SEC oversight of SROs). SROs must obtain
the Commission’s approval to enact or amend any rule,
1d. § 78s(b), and the Commission may amend or abro-
gate the rules of any SRO, id. § 78s(c). The Commis-
sion also “closely supervises and approves” SRO disci-
plinary processes and may “fully revisit[] the issue of
liability, and can completely reject or modify” SRO dis-
ciplinary decisions. NASD, 431 F.3d at 806; see also 15
U.S.C. § 78s(d), (e); Schultz v. SEC, 614 F.2d 561, 568
(Tth Cir. 1980). Thus, the legal authority of the SROs
“ultimately belongs to the SEC.” NASD, 431 F.3d at
806.

In light of the SEC’s numerous powers of control
and oversight, the SEC has long been understood to
have plenary power over the SROs. See, e.g., NASD,
431 F.3d at 806-808; Credit Suisse, 400 F.3d at 1130.
Indicative of that authority, the SEC’s broad authority
to approve or disapprove SRO rules and other actions
may immunize regulated SRO practices from antitrust
liability. See Gordon, 422 U.S. 659 (immunity for fixed
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commission rates); United States v. National Assn of
Secs. Dealers, Inc., 422 U.S. 694 (1975) (immunity for
securities dealers’ pricing practices in secondary mu-
tual funds markets). Similarly, the Commission’s role
in reviewing and approving SRO rules means that such
rules may preempt conflicting state law. See, e.g.,
Credit Suisse, 400 F.3d at 1128, 1132. Regulation of the
financial markets has thus long entailed a unique set of
public-private regulatory partnerships, with the SEC
at the top of this system to ensure its overall effective-
ness, efficiency, and coherence.

B. By The Time Of Sarbanes-Oxley, Auditing
Oversight Had Become Compromised By De-
pendence On The Accounting Profession

Before Sarbanes-Oxley, the principle of self-
regulation similarly shaped SEC regulation of financial
reporting and auditing. The Commission looked to the
private sector, in the first instance, to establish Gener-
ally Accepted Accounting Principles and to set ethical
standards. See Accounting Reform Hearings, at 552
(statement of Comptroller General Walker). Regula-
tion of the accounting profession occurred largely under
the auspices of the American Institute of Certified Pub-
lic Accountants (AICPA), the profession’s trade asso-
ciation, which set professional standards. Accounting
standards were first set inside AICPA, then, when that
proved inadequate, by an outside body, the Financial
Accounting Standards Board (FASB). Though reserv-
ing the right to object, the SEC generally deferred to
FASB’s standards. See SEC, Statement of Policy on
Establishment and Improvement of Accounting Princi-
ples and Standards, 39 Fed. Reg. 1260 (Jan. 7, 1974),
Accounting Reform Hearings, at 552 (statement of
Comptroller General Walker).
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Financial scandals in the mid-1970s led the AICPA
and SEC to create the Public Oversight Board (POB), a
private-sector body charged with conducting quality
assurance reviews of public accounting firms, particu-
larly in connection with their auditing activities. See
Accounting Reform Hearings, at 552 (statement of
Comptroller General Walker); see also id. at 555-557.
Despite efforts to imbue the POB with independence,
the POB’s financing depended on AICPA and the major
accounting firms; ultimately their ability to threaten or
actually withhold funding from the POB made it clear—
even before the collapse of Enron—that self-regulation
of auditing was inadequate. By 1999, the SEC reported
to Congress that it no longer considered the POB sys-
tem effective. See SEC Annual Report 1999, at 92; see
also Accounting Reform Hearings, at 246-247 (testi-
mony of former SEC Chief Accountant Lynn Turner).

In numerous hearings leading up to enactment of
Sarbanes-Oxley, Congress heard extensive testimony
on the existing system’s failure to prevent financial
misstatements and fraud.? Harvey Pitt, the sitting
Chairman of the SEC, and five former Chairmen, along
with other experts, detailed weaknesses of the existing
self-regulatory regime and advocated creation of a new
auditing oversight board. See, e.g., Accounting Reform

2 .. y e .

Contrary to petitioners’ amici’s characterization (see, e.g.,
Cato Br. 1, 3-4, 6), Sarbanes-Oxley was the product of extensive
deliberation. From late-2000 to mid-2001, Congress held dozens of
hearings, considered over 30 versions of proposed legislation, and
heard testimony from representatives of government, industry,
academia, and consumer groups. See Nagy, Playing Peekaboo
With Constitutional Law: The PCAOB and its Public/Private
Status, 80 Notre Dame L. Rev. 975, 996-997 (2004-2005); see also,
e.g., Accounting Reform Hearings, at iii-ix.
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Hearings, at 21-22, 71-72 (testimony and statement of
former SEC Chairman David S. Ruder); see also id. at
23 (testimony of former SEC Chairman Harold M. Wil-
liams). Charles Bowsher, then chairman of the POB
and previously U.S. Comptroller General, testified
“that the voluntary, self-regulatory program needs to
be replaced because it has failed to keep pace with the
challenges faced by the profession.” Id. at 897. And
Paul Volcker, former Chairman of the Federal Reserve
System, concluded that oversight of auditing by the ac-
counting profession had proved “very unsatisfactory.”
Id. at 106.

The consensus view of witnesses and members of
Congress was that these failings were due to the ac-
counting profession’s capture and domination of the
private-sector regulatory regime. As Senator Kohl
concluded, “the current system of self-regulation ... has
been the root of many of the frauds being revealed to-
day.” 148 Cong. Rec. S6757, S6758 (daily ed. July 15,
2002).2 Congress was thus advised repeatedly to create
a “truly independent” overseer that would not be hos-
tage to those being regulated. Accounting Reform
Hearings, at 21-22 (testimony of former SEC Chairman
Ruder); see also id. at 24-25 (testimony of former SEC
Chairman Williams); id. at 898 (testimony of POB
Chairman Bowsher) (“to be effective,” oversight “must
be totally independent of the accounting profession”).?

% See also 148 Cong. Rec. S6327, S6330 (daily ed. July 8, 2002)
(statement of Sen. Sarbanes); Accounting Reform Hearings, at 71-
72 (statement of former SEC Chairman Ruder); id. at 897 (testi-
mony of POB Chairman Bowsher).

4 See also H.R. 3763, The Corporate and Auditing Account-
ability, Responsibility, and Transparency Act of 2002: Hearings
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Part of the problem was that entities like the POB
relied on peer review to oversee auditing practices. As
former SEC Chairman Roderick M. Hills testified, “the
almost universal view is that peer review of accounting
firms is not providing sufficient quality control.” H.R.
3763, The Corporate and Auditing Accountability, Re-
sponsibility, and Transparency Act of 2002: Hearings
Before the H. Comm. on Fin. Servs., 107th Cong. 257
(“CAARTA Hearings”). Chairman Pitt agreed that
“the current system of peer review is not working. You
have firm-on-firm review. It doesn’t provide the kind
of discipline that we need.” The Enron Collapse: Im-
plications to Investors and the Capital Markets, Part 2:
Hearings Before the Subcomm. on Capital Markets,
Insurance, and Gov’t Sponsored Enterprises of the H.
Comm. on Fin. Servs., 107th Cong. 48 (2002) (“Enron
Collapse Hearings”). Former SEC Chairman Harold
Williams, during whose chairmanship the POB had
been created, agreed that “events over the intervening
years have demonstrated that [the POB] does not meet
the needs and is not adequate.” Accounting Reform
Hearings, at 24-25. He reported that, “as the Big 8 has
become the Big 5,” peer review had become “too inces-
tuous”; since the POB’s creation in 1977, no firm had
ever given another firm a negative review. Id.

In addition, experts testified that the POB was
compromised by its dependence on the accounting pro-
fession for funding. Without adequate dedicated fund-
ing, the POB was “beholden for its funding to the very

Before the H. Comm. on Fin. Servs., 107th Cong. 200 (statement of
Barry Melancon, AICPA President and CEO) (advocating “a ro-
bust private sector regulatory body, independent of the accounting
profession”); id. at 50 (testimony of Barbara Roper, Director of
Investor Protection, Consumer Federation of America) (same).
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people it [was] supposed to oversee.” Accounting Re-
form Hearings, at 24-25 (testimony of former SEC
Chairman Williams). Congress learned, for example,
that the industry had decided to cut off funding for re-
views of the major accounting firms that POB was con-
ducting at the Commission’s request. Id. at 897 (testi-
mony of POB Chairman Bowsher).

Apart from the need for a body independent of the
accounting profession, Congress heard testimony that
this new entity must be subject to complete SEC con-
trol. Thus, SEC Chairman Pitt advised that:

Critical regulatory functions, including quality
control and discipline, should be moved from
the profession to an independent regulatory
body that is completely or substantially free
from influence or funding by the profession,
and is subject to comprehensive and vigorous
SEC oversight.

CAARTA Hearings, at 307; see also Accounting Re-
form Hearings, at 1106. Indeed, the SEC had already
proposed the creation of a new private-sector regula-
tory body, CAARTA Hearings, at 71, 82, 309-310 (tes-
timony of then-Chairman Pitt), that would be struc-
tured to provide needed independence from industry
and be subject to the Commission’s “rigorous over-
sight,” Enron Collapse Hearings, at 30 (testimony of
then-Chairman Pitt); see also id. at 48 (testimony of
then-Chairman Pitt) (describing SEC proposal); 67
Fed. Reg. 44,964 (July 5, 2002) (notice of proposed rule-
making).
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C. Congress Designed The Board To Be Inde-
pendent Of The Accounting Profession But
Subject To Pervasive SEC Control

In light of these concerns, Congress designed the
new oversight board with the overriding goal of ensur-
ing its independence from the accounting profession.
As Senator Sarbanes explained, the failing of self-
regulation in the accounting area was “obviously one of
the reasons we are moving, in this legislation, to an in-
dependent public company accounting oversight
board.” 148 Cong. Rec. at S6330. Senator Levin
agreed that designing the oversight board to be “free of
domination by either accounting or corporate interests”
and liberating the standard-setting process from the
“direct control of the accounting industry” was “one of
the most important changes” the new legislation would
make. 148 Cong. Rec. S6561, S6566 (daily ed. July 10,
2002).°

> See also 148 Cong. Rec. S7350, S7351 (daily ed. July 25,
2002) (statement of Sen. Sarbanes) (“This legislation establishes a
strong independent accounting oversight board, thereby bringing
to an end the system of self-regulation in the accounting profession
which, regrettably, has not only failed to protect investors ... but
which has in effect abused the confidence in the markets[.]”); 148
Cong. Rec. H5462, H5462-5463 (daily ed. July 25, 2002) (statement
of Rep. LaFalce) (“[T]he oversight board included in the final con-
ference report will be independently funded and will have strong
disciplinary, investigatory, and most importantly, standard-setting
powers.... No longer will the accounting industry be able to set
the rules for itself without regard for the interests of sharehold-
ers.”); 148 Cong. Rec. at S7355 (statement of Sen. Enzi) (“This leg-
islation builds a strong and independent board to oversee the ac-
counting industry. It will eliminate the climate of self-regulation
that has historically guided accounting.”); 148 Cong. Rec. E1452,
E1452 (daily ed. July 29, 2002) (statement of Rep. Markey) (“Cor-
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To achieve these objectives, Congress borrowed
from the financial system’s existing regulatory institu-
tions and long tradition of public-private partnership,
while adding even greater safeguards to make the new
board more independent from the accounting profes-
sion than existing SROs were with respect to the ele-
ments of the securities industry they oversaw. See,
e.g., Accounting Reform Hearings, at 1091-1092 (collo-
quy between Sen. Sarbanes and then-Chairman Pitt)
(discussing NASD and NYSE as models); id. at 1099-
1100; id. at 21 (testimony of former SEC Chairman
Ruder) (urging the creation of a “new, separate audit
supervisory board ... modeled on the private sector
[FASB] and perhaps on the self-regulatory system of
the NASD”); id. at 527-530, 571-573 (testimony of
NASD Chairman Robert R. Glauber) (suggesting new
private-sector regulator modeled on NASD).?

Thus, like existing SROs, the new board would
have authority to propose rules and standards, examine
firms for compliance, assess quality controls at all ac-
counting firms that audit public companies, and propose
sanctions for noncompliance. To ensure the Board’s in-

porate auditors will no longer be policing themselves, but instead
will be subject to an independent accounting oversight board.”).

® The PCAOB’s statutory designation as a private, nonprofit
corporation, see 15 U.S.C. § 7211(a), (b), thus reflects the Board’s
roots in the SRO tradition. SROs were private-sector organiza-
tions, and many experts urged Congress to borrow from that
model in order to achieve the comparative resource, staffing, and
infrastructure advantages that private organizations enjoyed over
government entities. See Accounting Reform Hearings, at 532-
533, 579 (testimony and statement of Prof. Joel Seligman); id. at
583-584 (statement of Prof. John C. Coffee, Jr.); id. at 527-530, 571-
573 (testimony and statement of NASD Chairman Glauber).



14

dependence, Congress accepted the recommendations
of experienced regulators that the Board have a guar-
anteed source of funding not dependent on voluntary
professional contributions. See 15 U.S.C. § 7219. In-
stead, Congress adopted an industry-funded dedicated
fee structure similar to those long used in other con-
texts. See PCAOB Br. 19 n.3; U.S. Br. 35-36. As for-
mer SEC Chairman Hills put it, the new overseer
“should not need to ‘pass the hat.” CAARTA Hear-
ings, at 264. Congress also recognized that dedicated
funding would allow the Board to compensate employ-
ees at competitive levels high enough to attract a
“strong, well-trained, and experienced staff, of suffi-
cient size to carry out [the Board’s] responsibilities.” S.
Rep. No. 107-205, at 7 (2002); see also Accounting Re-
form Hearings, at 937; id. at 209, 246 (testimony and
statement of former SEC Chief Accountant Turner); id.
at 1036 (statement of Sen. (Ret.) Metzenbaum).

Congress similarly adopted other structural fea-
tures to enhance the Board’s independence from the
accounting profession. For example, then-SEC Chair-
man Pitt and former Chairman Ruder had advocated “a
regulatory body in which all of the members are not
connected with the accounting profession.” Accounting
Reform Hearings, at 37 (testimony of former SEC
Chairman Ruder); see also Enron Collapse Hearings,
at 30 (testimony of then-Chairman Pitt). Congress ac-
cordingly imposed strict limits on Board member ties to
industry. See 15 U.S.C. § 7211(e)(2), (3).

While ensuring the Board’s independence, Con-
gress also built on the SEC’s relationship with the
SROs to guarantee that the Board would function un-
der the SEC’s full authority and comprehensive con-
trol. Thus, many statutory oversight rules governing
SROs generally were applied to the PCAOB in Sar-
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banes-Oxley. Compare, e.g., 15 U.S.C. §§ 78q(b)(1),
78s(c), with id. §§ 7217(a), 7217(b)(5); see also S. Rep.
No. 107-205, at 12 (“The rules for SEC oversight of the
Board are generally the same as those that apply to
SEC oversight of the [NASD].”).” But Congress also
subjected the Board to even greater SEC authority
than the Commission has over SROs. For example,
while SRO governing boards are generally selected by
their members or shareholders, PCAOB members are
appointed by the SEC, after consultation with the Sec-
retary of the Treasury and the chairman of the Federal
Reserve’s Board of Governors. See 15 U.S.C.
§7211(e)(4).2 In addition, unlike SROs, the PCAOB’s
budget is subject to SEC approval. See 15 U.S.C.
§ 7219(b); see also Nagy, supra n.2, at 1025 & n.292
(2005). Thus, as even one of petitioner’s own academic
amici puts it, the Board “is squarely under the thumb of
the SEC’s oversight and control.” Pritchard, The Irra-

! See, e.g., 148 Cong. Rec. at S6334 (statement of Sen. Sar-
banes) (citing “importan[ce]” of SEC oversight); 148 Cong. Rec.
H1544, H1546 (daily ed. Apr. 24, 2002) (statement of Rep. Oxley)
(“We are giving the SEC the tools to oversee this new [regulatory
organization].”); Accounting Reform Hearings, at 1120 (statement
of then-Chairman Pitt) (“ TThe Commission must have a direct role
in the operation of the [board]’s regulatory programs by exercising
effective and rigorous oversight of its membership, rules, and ac-
tivities.”); CAARTA Hearings, at 307 (statement of then-
Chairman Pitt) (regulatory body should be “subject to comprehen-
sive and vigorous SEC oversight.”).

8 The requirement of consultation with Treasury (and the
Federal Reserve Board) is noteworthy. It not only reflects the
importance of accounting and auditing to the national economy,
but further confirms that Congress did not design the Board with
any purpose of excluding Executive Branch participation in the
selection of Board members.
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tional Auditor and Irrational Liability, 10 Lewis &
Clark L. Rev. 19, 35 (2006).

To the extent advocates of the new oversight board
viewed independence from political influence—rather
than from the accounting profession—as a goal, the fo-
cus was on political pressure not from the Executive
branch, but from Congress itself. Congressional pres-
sure was one way the accounting profession had suc-
cessfully opposed previous reform efforts. See Ac-
counting Reform Hearings, at 1035 (statement of Sen.
(Ret.) Metzenbaum, Chairman, Consumer Federation
of America); id. at 849 (testimony of Robert E. Litan,
Brookings Institution). For example, some cited pres-
sure from Congress as a reason FASB had been inef-
fective: “This well-meaning group must defend itself ...
from congressional pressure, which is often applied
when powerful constituents hope to undermine a rule
that might hurt their rulings.” The Fall of Enron:
Hearing Before the S. Comm. on Gov’tl Affairs, 107th
Cong. 27 (2002) (testimony of former SEC Chairman
Levitt); see also Accounting Reform Hearings, at 44
(testimony of former SEC Chairmen Levitt and Wil-
liams) (discussing legislative pressure on FASB rule-
making). Members of Congress thus noted the “impor-
tan[ce]” of using safeguards such as dedicated funding
to curb “influence coming directly from Congress.” Ac-
counting Reform Hearings, at 1076 (statement of Sen.
Gramm); see also id. at 186 (statement of Sen. Stabe-
now) (noting need to “insulate the establishment of ac-
counting standards from politics and pressures, both
from the industry and, frankly, from Congress”); id. at
913 (statement of Sen. Sarbanes) (“[TThere are tremen-
dous pressure dynamics at work in this arena. Some of
them come from Congress, to be quite candid about
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it.”). Thus, neither in purpose nor effect was the Board
designed to be independent of the SEC itself.

D. Congress Rejected Other Possible Structures
For The Board For Sound Reasons

Congress considered two polar alternatives that lie
on either side of the structure it ultimately enacted: to
create a new, independent agency altogether, or to cre-
ate a new unit within the SEC. Experienced regulators
and experts advised Congress, however, that these al-
ternatives would likely create an inefficient or ineffec-
tive administrative structure. Congress’s rejection of
these alternatives thus reveals no purpose to insulate
the Board from Executive control.

Congress was advised that an entirely new, stand-
alone agency would likely spawn jurisdictional battles,
create redundant regulation, or make it hard to ensure
regulatory coherence. Former Chairman Breeden
warned, for example, that creating a new entity with an
overlapping portfolio, but outside the Commission’s
control, would lead to turf wars and inefficiency and
would “lose the benefit of nearly 70 years” of SEC
regulatory experience. CAARTA Hearings, at 158-159.
Only by putting the Board under complete SEC over-
sight and control could Congress ensure an efficient
and unified regulatory regime. Subjecting the Board to
SEC review would “assure that the Board’s policies are
consistent with the administration of the federal securi-
ties laws,” S. Rep. No. 107-205, at 12, and alleviate the
possibility that the PCAOB might duplicate SEC en-
forcement efforts, see 148 Cong. Rec. H4478, H4479
(daily ed. July 10, 2002) (statement of Rep. LaFalce).

At the other pole, some suggested that Congress
not create a new entity, but require the SEC itself to
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carry out the expanded standard-setting and discipli-
nary functions contemplated by Sarbanes-Oxley. See,
e.g., Accounting Reform Hearings, at 36-38 (discussing
proposal of former SEC Chairman Richard C.
Breeden); see also CAARTA Hearings, at 157-158; Ac-
counting Reform Hearings, at 219; id. at 704-709, 1027,
1087, 1091. But this suggestion quickly foundered on
the fact, as many testified, that the SEC lacked suffi-
cient staff and resources to take on these new responsi-
bilities without diluting its other priorities. As former
SEC Chairman Hills testified, “the SEC is way, way
short-handed in dealing with accounting problems....
[TThey do not have the manpower to bring justice
swiftly.” Accounting Reform Hearings, at 38. The
Comptroller General agreed. See CAARTA Hearings,
at 157-158 (“The SEC is already overtaxed as it relates
to enforcing the securities laws.”); Accounting Reform
Hearings, at 564 (statement of Comptroller General
Walker) (“the SEC’s ability to fulfill its mission has be-
come increasingly strained”).’

Moreover, simply increasing the SEC’s funding
would not have achieved the long-recognized benefits of
the SRO structure. See, e.g., Accounting Reform Hear-
mgs, at 570 (statement of NASD Chairman Glauber).
The ability to attract and retain experienced profes-

% See also Accounting Reform Hearings, at 38 (testimony of
former SEC Chairman Levitt) (“[TThe SEC is pretty stretched
right now in terms of resources.”); id. at 119 (testimony of Paul
Volcker, former Chairman of the Federal Reserve Board) (SEC
was insufficiently funded and lacked “sufficient staff to do the re-
view process that it needs to do”); id. at 223 (testimony of former
SEC Chief Accountant Turner) (“[o]bviously, the SEC does not
have the resources or the talent right now” to serve as an “uber-
auditor”).
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sionals focused on specific policy priorities and able to
provide their own expert advice to the SEC is the es-
sential and unique benefit of the PCAOB, as of the
SROs. That ability would be compromised were the
Board’s functions simply located inside the SEC. Re-
latedly, merely increasing the SEC’s budget would not
have assured that the funds were spent on the account-
ing problems Congress sought to remedy, given com-
peting, and potentially shifting, SEC priorities. Con-
gress sought to establish an entity with a sustained, fo-
cused commitment to the problem at hand and, thus,
created a source of funding dedicated directly to that
entity.

Thus, far from creating an unprecedented institu-
tion “never before seen in American history” (Cato Br.
9), Congress designed the PCAOB as an extension of
the SRO model that had structured securities regula-
tion for 70 years (and continues to do so today). Con-
gress built upon and modified that design to create a
regulatory system that would be free from capture by
the regulated profession and subject to comprehensive
oversight by the SEC.

II. SINCE THE BOARD’S CREATION, THE SEC HAs IN
FACT EXERCISED VIGOROUS AND PERVASIVE OVER-
SIGHT

For constitutional purposes, it suffices that the
SEC has comprehensive de jure authority over the
Board. Any doubt on that score, however, should be
removed by the fact that, not only does the SEC pos-
sess these powers in principle, but the SEC exercises
them vigorously in practice. The profound power the
SEC possesses and exercises makes clear that
(1) Board members are inferior officers, and (2) Board
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members are completely subordinate to the SEC, re-
gardless of the structure of the SEC’s removal power.

A. SEC Control Over PCAOB Functions

The SEC’s statutory authority to disapprove
PCAOB rules or budget proposals, reverse the Board’s
enforcement decisions, or remove Board members and
censure the Board—or even rescind its duties alto-
gether—create powerful incentives in advance for the
Board to seek and comply with the Commission’s direc-
tion. The Board must—and does—take account of the
SEC’s views in all aspects of the Board’s work. As a
result, the two bodies engage in close, ongoing coordi-
nation, as Congress intended. As Christopher Cox,
SEC Chairman from 2005 to 2009, has explained, the
SEC and the PCAOB routinely “discuss things in de-
velopment” so that “before the SEC would have to take
formal action after the fact to try and influence or ad-
just or reverse some action, these things are well un-
derstood and worked out to start with.” Sarbanes-
Oxley at Four: Hearing Before the H. Comm. on Fin.
Servs., 109th Cong. 24-25 (2006) (“Sarbanes-Oxley at
Four”).

For example, because no PCAOB rule may become
effective without the SEC’s approval, 15 U.S.C.
§ 7217(b)(2), and because the SEC can abrogate, delete
from, or add to existing Board rules, id. § 7217(b)(5),
the SEC has enormous leverage over Board rulemak-
ing. That leverage translates in practice into substan-
tial SEC involvement in the development of PCAOB
rules from their earliest stages. As then-SEC Chair-
man Cox has explained, the Board’s need for SEC ap-
proval
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requires a high level of coordination between
the SEC and the PCAOB. If a standard were
approved by the Board and not by the Commis-
sion, not only could it never take effect but
valuable time would be lost when the entire ef-
fort would have to begin anew.

Unofficial Transcript of Meeting of Commissioners
(Apr. 4, 2007)."° Thus, during development of PCAOB
rules and auditing standards, long before the Board
ever submits a proposed rule or standard to the Com-
mission, SEC and PCAOB staff consult and coordinate
closely. After submitting an initial proposal, the Board
often must continue to refine proposed rules in accor-
dance with SEC staff recommendations in order to se-
cure Commission approval.'! And when approving final
Board rules, the Commission may continue to control
PCAOB rulemaking by issuing its own interpretive re-
leases, allowing it to place its own stamp on how the
Board’s new rule should be applied and to ensure that
PCAOB and SEC rules are appropriately aligned.*

19 Unless otherwise noted, all cited SEC documents, orders,
statements, and other materials are publicly available on the
Commission’s website, at www.sec.gov. Similarly, all cited
PCAOB materials are publicly available online at
www.pcaobus.org. See supra pp. v-X.

U por example, the Board has changed previously submitted
proposed rules in response to SEC staff concerns that a rule might
have unintended consequences for the interpretation of other se-
curities laws. See, e.g., Audio Webcast: PCAOB Open Meeting, at
48:19-59:43 (Nov. 22, 2005); Board Approves 2006 Budget, Amend-
ments to Tax Rules (Nov. 22, 2005).

2 por example, when approving the PCAOB’s Auditing
Standard No. 1 in 2004, the Commission simultaneously issued its
own interpretive release to address implementation of the newly
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The SEC’s close control of Board functions is ex-
emplified by the Commission’s role in the development
of PCAOB rules implementing Section 404 of the Sar-
banes-Oxley Act, 15 U.S.C. § 7262. Section 404, which
requires auditors to evaluate and report on the effec-
tiveness of public companies’ internal control struc-
tures and procedures, had become one of the most con-
troversial provisions of Sarbanes-Oxley. See, e.g., The
Impact of the Sarbanes-Oxley Act: Hearing Before the
H. Comm. on Fin. Servs., 109th Cong. 53-54 (2005)
(“Impact of Sarbanes-Oxley”) (statement of then-SEC
Chairman Donaldson); Pritchard, supra, at 21. Ad-
dressing the costs Section 404 imposes thus became an
important Executive branch priority."

At the Administration’s urging, the SEC worked
closely with the PCAOB over a period of two years to

develop a new standard for implementing Section 404.
See SEC Approves PCAOB Auditing Standard No. 5

approved standard and clarify its impact on other rules and regu-
lations. See Order Approving Proposed Auditing Standard No. 1,
SEC Release No. 34-49707 (May 14, 2004); Commission Guidance
Regarding the Public Company Accounting Oversight Board’s
Auditing and Related Practice Standard No. 1, SEC Release No.
33-8422 (May 14, 2004). Similarly, when it approved the PCAOB’s
Auditing Standard No. 4 and related Board rules, the SEC pro-
vided its own guidance in the approval order on issues the new
standard raised. See Sarbanes-Oxley at Four, at 63 (2006) (state-
ment of SEC Chairman Cox); see also Order Approving Proposed
Auditing Standard No. 4, SEC Release No. 34-53227 (Feb. 6, 2006).

13 See, e.g., George W. Bush, Remarks on the National Econ-
omy in New York City, 2/5/07 Weekly Comp. Pres. Doc. 99, 2007
WLNR 3002163 (Feb. 5, 2007); Remarks by Treasury Secretary
Henry M. Paulson on the Competitiveness of U.S. Capital Mar-
kets, Economic Club of New York (Nov. 20, 2006), available at
http://www.treas.gov/press/releases/hpl174.htm.
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Regarding Audits of Internal Control Over Financial
Reporting; Adopts Definition of “Significant Defi-
ciency,” SEC Press Release No. 2007-144. Throughout
this rulemaking, the PCAOB engaged in “frequent—if
not daily—dialogue with the SEC at all levels of both
organizations.” Remarks of PCAOB Chairman Olson
on the Proposed New Standard Concerning the Audit
of Internal Control 1-2 (Dec. 19, 2006).

This close coordination was aimed in part at ensur-
ing that the Board’s rule would be consistent with the
SEC’s own implementation of Section 404. See, e.g.,
Statements of SEC Chairman Christopher Cox and
Chief Accountant Conrad Hewitt Regarding PCAOB’s
Proposed Section 404 Auditing Standard, SEC Press
Release No. 2006-213 (Dec. 19, 2006) (SEC and Board
are “work[ing] together” to ensure Commission’s pro-
posed interpretative guidance and PCAOB’s proposed
standard are “mutually reinforcing”); SEC Release No.
34-55876 (June 7, 2007) (consultations sought to
“la]lign[] the PCAOB’s new auditing standard ... with
the SEC’s proposed new management guidance”).’*
Thus, in response to SEC direction, the Board refined
its proposal to conform it to the SEC’s policy prefer-
ences for implementing 404 and to the guidance the
SEC was providing to corporate managers. As PCAOB
Chairman Olson stated when the Board issued its pro-
posed standard:

4 See also Impact of Sarbanes-Oxley, at 9, 54, 56-57 (testi-
mony and statement of then-SEC Chairman Donaldson) (Commis-
sion and PCAOB are “closely coordinating” to clarify issues and
reduce costs of implementing Section 404); Sarbanes-Oxley at
Four, at 24-25, 61 (2006) (testimony of then-SEC Chairman Chris-
topher Cox) (SEC working with PCAOB to ensure Section 404’s
improved implementation).
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We have ... worked closely with counterparts
at the SEC to ensure that the recommenda-
tions are consistent with the guidance provided
by the Commission ... , which included the im-
portance of appropriately coordinating the
standard with the SEC’s management guid-
ancel.]

Importantly, the package before us today is
also responsive to the comments received on
the proposals and guidance provided by the
SEC. I would like to acknowledge the impor-
tant and open dialogue we have had with
Chairman Cox and the SEC Commissioners,
and the value the SEC staff has added to this
initiative.
Open Meeting, Introductory Statement of Chairman
Olson On the New Standard Concerning The Audit of
Internal Control 4, 5-6 (May 24, 2007); see also SEC Re-
lease No. 34-55876 (June 7, 2007) (Board proposal re-
flected “careful consideration of ... input from the
SEC”).

Moreover, when the SEC in July 2007 approved the
PCAOB’s new Auditing Standard No. 5, which imple-
mented Section 404, the Commission exercised further
control by promulgating its own new definitions and
guidance to harmonize the PCAOB’s new standard with
the SEC’s own rules. See SEC Press Release No. 2007-
144. These SEC-PCAOB rulemaking efforts, in turn,
reflected and served the Executive branch’s goal of re-
ducing audit costs by adopting a standard designed to
“ensur[e] that the internal control audit is top down,
risk based, and focused on what truly matters to the
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integrity of a company’s financial statements,” as the
Administration had recommended.”

The SEC’s vigorous exercise of control over the
Board’s statutory functions is further illustrated by im-
plementation of the Act’s registration and inspection
requirements. Section 106 of the Act subjects foreign
accounting firms to the same registration and inspec-
tion requirements as U.S. firms. See 15 U.S.C.
§ 7216(a)(1). Like Section 404, the foreign-firm regis-
tration requirement became a controversial provision
of substantial importance. And like Section 404, appli-
cation of the registration and inspection requirements
to foreign firms was the subject of close SEC oversight
of the Board.®® The SEC, for example, convened a
roundtable for discussion with foreign regulatory au-
thorities, foreign accounting firms, and investor groups,
at which SEC and Board leadership and staff jointly
participated, to assess the concerns of these key actors.
See Accounting Under Sarbanes-Oxley: Hearing Be-
fore the H. Comm. on Fin. Servs., 108th Cong. 11, 54
(2003) (testimony and statement of then-SEC Chair-
man William H. Donaldson). As a result, the Board
proposed, and the SEC approved, registration rules
that required foreign auditing firms to register but

1% See Remarks by Treasury Secretary Henry M. Paulson on
the Competitiveness of U.S. Capital Markets Economic Club of
New York, supra n.13 (endorsing SEC’s and PCAOB’s implemen-
tation of Administration’s preferred reforms to internal control
audits under Section 404).

16 See, e.g., SEC Annual Report 2003, at 28 (2004) (SEC
“worked with the [Board] to address the concerns of foreign au-
thorities regarding the international implications of the PCAOB’s
system for registering accounting firms”).
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eased the burdens of doing so. See id; see generally The
PCAOB and the Oversight of Non-U.S. Auditors, Re-
marks by PCAOB Board Member Daniel L. Goelzer
(Apr. 19, 2004). And in later rulemakings, the PCAOB
continued to follow SEC directives in developing a co-
operative framework for inspection of registered for-
eign firms. See Order Approving Proposed Rules Re-
lating to Oversight of Non-U.S. Registered Public Ac-
counting Firms, SEC Release No. 34-50291 (Aug. 30,
2004). The SEC has thus vigorously exercised its
statutory authority over the Board’s rulemaking and
other functions to control the Board’s actions and en-
sure their alignment with SEC policy."’

B. SEC Authority To Review And Approve The
PCAOB’s Budget

The SEC’s complete control over the Board’s
budget provides the SEC with one of its most potent
tools to control all the Board’s actions. The SEC must
approve the PCAOB’s annual budgets, as well as the
user fees established each year to fund the Board. See
15 U.S.C. § 7219(b), (d)(1). As with the Board’s rule-
making and enforcement, the SEC’s approval authority
has translated in practice into substantial control over
the Board’s actions at their inception. In particular, the

" PCAOB enforcement and disciplinary proceedings are pri-
vate, see 15 U.S.C. § 7215(c)(2), but publicly available evidence in-
dicates that the SEC has been just as active in overseeing those
activities as in other areas. See, e.g., PCAOB 2005 Annual Report
17 (PCAOB enforcement staff “works closely” with the SEC to
coordinate investigations); PCAOB 2007 Annual Report 12 (same);
see also Remarks of the SEC Associate Chief Accountant Before
the 2005 AICPA National Conference on Current SEC and
PCAOB Developments (Dec. 5, 2005) (same).
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SEC has closely coordinated with the PCAOB in devel-
oping the Board’s annual budgets; indeed, the SEC has
established a formal review process for doing so.
Moreover, the SEC has used that authority to influence
the Board’s implementation of the Act.

As in other areas, the SEC works closely and in-
formally with the PCAOB before the Board submits a
proposed budget. For example, SEC and PCAOB staff
began meeting in August 2005 to develop the Board’s
proposed 2006 budget and ensure that the PCAOB
supplied all information necessary for the Commission
to review and approve the budget. See Order Approv-
ing Public Company Accounting Oversight Board
Budget And Annual Accounting Support Fee For Cal-
endar Year 2006, SEC Release No. 33-8676 (Apr. 13,
2006). Likewise, the PCAOB’s 2007 budget was the re-
sult of “many months of close-knit teamwork and coor-
dination between” the Board and the Commission.
Speech by SEC Commissioner: Remarks Before the
SEC Open Meeting on the 2007 PCAOB Budget by
Commissioner Roel C. Campos (Dec. 4, 2006). As one
SEC Commissioner explained:

Our budget dialogue with the PCAOB ... in-
cluded countless briefings and communications
between our relative staffs [and] engaged all of
the Commissioners’ offices|.]

The total package ... positively reflects many
months of feedback, review, and communica-
tion between the PCAOB and the SEC on is-
sues ranging from the purely administrative ...
to strategic decisions that have wide-spread
policy and programmatic implications in core
substantive areas like inspections, enforce-
ment, and the Office of the Chief Auditor.
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Id.

Where the PCAOB has failed to incorporate the
SEC’s views into the initial budget, the Commission
has forced the PCAOB to reconsider. During the 2005
budget cycle, for example, the PCAOB submitted a
proposed budget that did not satisfy SEC staff. The
SEC raised several concerns with the initial proposal
and required the Board to revise it. After the Board
addressed these concerns, the SEC approved the re-
vised budget. See Order Approving Public Company
Accounting Oversight Board Revised Budget and An-
nual Accounting Support Fee for Calendar Year 2005
(Mar. 3, 2005); see also Speech by SEC Staff: Opening
Remarks before the Open Meeting on PCAOB Budget
and PCAOB and FASB Support Fees by Donald T.
Nicolaisen, Chief Accountant, U.S. Securities and Ex-
change Commission (Mar. 3, 2005).

To regularize these review procedures, “the SEC
and the PCAOB ... established a formal process for the
determination of the Board’s annual budget and ac-
counting support fees.” Sarbanes-Oxley at Four, at 61
(statement of SEC Chairman Cox). In this review
process, “both [agencies’] staffs ... interact, analyze,
and prepare a sound and appropriate budget on an an-
nual basis” with the goal of “ensuring that the
PCAOB’s budget is created and considered in a timely
and comprehensive manner, and with the full input of
relevant staff at both the PCAOB and the SEC.”
Speech by SEC Commissioner: Remarks Before the
SEC Open Meeting on the 2007 PCAOB Budget by
Commissioner Roel C. Campos (Dec. 4, 2006). As one
SEC Commissioner explained, the budget-review proc-
ess “sets forth a very clear and reasonable framework
for annual approval of the PCAOB’s budget, and me-
morializes a framework for ongoing communication,
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transparency, and feedback between the PCAOB and
the SEC.” Id.; see also Sarbanes-Oxley at Four, at 24-
25 (testimony of then-Chairman Cox).

The SEC has used this budgeting authority as a
means to influence and supervise the Board’s rulemak-
ing and inspection activity. For example, in approving
the PCAOB’s 2009 budget, the SEC required the Board
to consult with the Commission about implementing the
recommendations of a Treasury Department advisory
committee. The SEC directed the Board, in particular,
to submit a project plan to the Commission and provide
an opportunity for the Commission to respond before
the Board began developing proposed rules to imple-
ment Treasury’s recommendations. See Order Approv-
ing Public Company Accounting Oversight Board
Budget and Annual Accounting Support Fee For Cal-
endar Year 2009, SEC Release No. 33-8989, at 4 (Dec.
17, 2008). Similarly, the SEC directed the PCAOB to
include in its quarterly reports to the Commission “in-
formation on the PCAOB’s fulfillment of its 2009 budg-
eted inspection plan,” including statistics on the num-
ber and type of firms expected to be inspected in 2009
and updates on the PCAOB’s efforts to cooperate with
non-U.S. regulators regarding the inspection of foreign
accounting firms. See id. at 3-4. In practice, then, the
SEC’s statutory authority to review and approve the
Board’s budgets has provided the Commission with op-
portunities not only to heavily influence—if not dic-
tate—the Board’s annual budgets, but also to control
the PCAOB’s actions and policies.

C. SEC Authority To Inspect The PCAOB

The SEC also directs and supervises PCAOB ac-
tions through the SEC’s statutory inspection authority.
Under the 1934 Exchange Act and subsequent amend-
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ments, the SEC may examine the records of self-
regulatory organizations any time the Commission
deems it necessary or appropriate. See 15 U.S.C.
§ 78q(b)(1); see also id. § 78q(a)(1). Sarbanes-Oxley
made these provisions applicable to the PCAOB, id.
§ 7217(a).

In practice, this inspection authority has provided
the SEC with yet another effective means of supervis-
ing the Board’s activities. The Commission has used its
inspection authority, for example, to set long-range
goals for the Board and examine whether the Board is
fulfilling those aims. As then-SEC Chairman William
Donaldson described to Congress in 2005:

[TThe Commission and the Board have forged a
close working relationship. In addition to coor-
dinating with us on major projects related to
auditing matters, the PCAOB has agreed to
prepare a long-range strategic plan for its op-
erations and budget as well as a self-
assessment of the internal controls for its op-
erations and budget. In addition, the Commis-
sion is preparing to conduct its initial examina-
tion of the PCAOB, as contemplated by Section
107(a) of the Act. We anticipate receiving the
strategic plan and self-assessment and com-
mencing our initial examination of the PCAOB
prior to our review of the PCAOB’s 2006
budget, in accordance with our statutory re-
sponsibility to oversee the PCAOB.

Impact of Sarbanes-Oxley, at 48. The following year,
Chairman Donaldson’s successor agreed that the SEC’s
inspection authority had been “an important aspect of
the Commission’s general oversight” of the Board.
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Sarbanes-Oxley at Four, at 63 (statement of then-
Chairman Cox).

SEC oversight of the PCAOB’s implementation of
internal control audits under Section 404 of the Sar-
banes-Oxley Act, see supra p. 22, again illustrates the
way the SEC exercises its authority. To gather infor-
mation about implementation of Section 404, the SEC
used its inspection authority to examine the PCAOB’s
process of inspecting registered accounting firms.
Chairman Cox thus informed Congress in 2006 that the
Commission intended to “focus[] [its] next inspection of
the PCAOB on its largest program area—inspections of
registered public accounting firms under Sarbanes-
Oxley 404 and [the existing PCAOB Auditing Stan-
dard]” with the goal of “achiev[ing] greater compliance
with the Commission’s and the PCAOB’s own guidance
that [internal control] audits be risk-based and cost-
effective.” Sarbanes-Oxley at Four, at 63. Chairman
Cox elaborated that the purpose of the SEC’s inspec-
tion would be “to make sure that they are doing what
we think they are doing.” Id. at 24-25.

After the PCAOB adopted and the SEC approved
the new standard for implementing Section 404, the
SEC again continued its inspection and used that au-
thority to monitor whether the PCAOB’s inspections
were conducted consistently with the SEC’s expecta-
tions under the new rules.® As stated in its order ap-
proving the new standard, the Commission would con-
tinue to use its inspection authority to “carefully moni-

18 See Video of SEC Chairman Christopher Cox’s statement
on the PCAOB auditing standard and definition of “Significant
Deficiency” at the SEC’s Open Meeting (July 25, 2007), available
at http://’www.sec.gov/news/press/2007/2007-144.htm (follow link).
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tor[]” the implementation of the new standard, includ-
ing “examin[ing] whether the PCAOB inspections of
registered accounting firms have been effective” in
achieving the Commission’s expectations. Order Ap-
proving Proposed Auditing Standard No. 5, SEC Re-
lease No. 34-56152, at 9 (July 27, 2007).

D. SEC Power To Censure The Board Or Re-
move Its Members

Apart from these other means of oversight and
control, the SEC may also take the ultimate step of
forcing the removal of a Board member, censuring the
Board or its members, or limiting or rescinding the
Board’s authority altogether. 15 U.S.C. § 7217(d).
Though the SEC has not yet been compelled to invoke
those powers, the Commission’s experience imposing
punitive measures against the SROs in other contexts
demonstrates how powerful tools like these can be—
including the mere threat of their use.

The SEC’s powers to censure SROs, remove their
directors and officers for cause, or strip them of author-
ity have enabled the SEC to force changes in SRO
management, along with other major reforms. In the
mid-1990s, for example, when problems emerged in the
Nasdaq over-the-counter market, the SEC investigated
the NASD’s regulatory efforts, concluded the NASD
had failed to carry out its disciplinary responsibilities,
and successfully insisted on new management for the
NASD and the Nasdaq. See Seligman, The Transfor-
mation of Wall Street: A History of the Securities and
Exchange Commission and Modern Corporate Fi-
nance 698-702 (3d ed. 2003). At the same time, the
SEC reached a settlement with the NASD censuring it
for failing to comply with its statutory obligations and
ordering it to undertake numerous reforms—including
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adopting new rules and altering management and staff-
ing structures. In announcing that settlement, the
SEC noted several other occasions on which it had cen-
sured other SROs and ordered them to undertake re-
forms or pay substantial fines. See Report Pursuant to
Section 21(a) of the Securities Exchange Act of 1934
Regarding the NASD and Nasdaq Market 50 n.111
(Aug. 1996); see also SEC Release No. 34-51163 (Feb. 9,
2005) (requiring NASD to undertake remedial meas-
ures in light of failures SEC investigation identified).

As noted above, the SEC has even more power
over the Board than the SROs. See supra pp. 15-16; see
also Pritchard, supra, at 33 (SEC’s authority to “di-
rect[] and control” the PCAOB is “substantially more
intrusive” than the authority it exercises with respect
to SROs). Yet as just illustrated, the SEC has been
able to force dramatic management changes even in the
SRO context. Thus, any notion that the SEC, which
appoints the Board, controls its budget, and can com-
pletely neuter it, cannot force management changes at
the Board blinks reality. The former Chairmen have no
doubt that, should it choose, the SEC can dictate Board
managemen‘t:.19

19 With respect to petitioners’ argument that the Chairman
rather than the Commission as a whole is the “Head” of the SEC
within the meaning of the Appointments Clause, the former
Chairmen note that, contrary to petitioners’ assertion (Pet. Br. 61-
62), the Chairman alone does not appoint the SEC’s Division
Heads and General Counsel. No appointment of major SEC per-
sonnel can be made unless the Commission approves the appoint-
ment, even when the Chairman has the power to initiate the proc-
ess. Thus, as the Solicitor General correctly notes, even when the
Chairman may initiate an appointment, that casts no doubt on the
fact that the Commissioners collectively are the “Head” of the
SEC for Appointments Clause purposes. See U.S. Br. 41-42 (citing
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* * *

Since the 1930s, financial regulation has been char-
acterized by a unique set of public-private regulatory
structures, with the SEC atop this system. In response
to massive failures of accounting and auditing regula-
tion, Congress created the PCAOB as the latest in-
stallment in the development of these structures, and
subjected it to the SEC’s plenary control to ensure ef-
fective and unified regulation of the accounting profes-
sion. The SEC’s legal authority on paper to direct and
supervise the PCAOB fully satisfies the Constitution’s
requirements. But the Commission’s actual exercise of
that authority in practice confirms that the Board is
subject to the Commission’s constant control and over-
sight in every facet of its operations—just as Congress
intended. In this context, focusing on the SEC’s power
to remove Board members in isolation, as petitioners
do, fundamentally misapprehends the legal powers the
SEC wields over the Board and the practical effect of
those powers. With or without at-will removal power,
the SEC has effective authority over every action the
Board might propose or take. Particularly in light of
the unique, long-established history of financial regula-
tion, petitioners’ constitutional challenges are inconsis-
tent with this Court’s precedent, the powers of the
SEC over the PCAOB, and the realities of the SEC-
PCAOB relationship in practice.

Reorganization Plan No. 10 of 1950 § 1(b)(2), 5 U.S.C.A. App. 1, at
124 (2007)). Moreover, in the former Chairmen’s decades of ex-
perience, the Chairman, even when authorized to initiate an ap-
pointment, routinely solicits input on possible candidates from the
other Commissioners. No meaningful distinction exists, in prac-
tice, between whether the Chairman or the Commission has the
formal power to initiate an appointment.
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CONCLUSION

For the foregoing reasons, the decision below
should be affirmed.
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