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No counsel for  a  par ty au thored th is br ief in  whole or  in*

par t , a nd n o such  counsel or  pa r ty made a  moneta ry
cont r ibu t ion  in tended to fund the preparat ion or  submission
of th is br ief.  No per son  other  t han  the amicus cu r iae, it s
members, or  counsel made a  moneta ry cont r ibu t ion
in tended to fund it s prepara t ion  or  submission .  The par t ies
have consented to the filing of th is br ief and such  consent s
a re being lodged herewith .

State m e n t o f In te re s t *

The Conference of Sta te Bank Supervisors (CSBS)
is the na t iona l a ssocia t ion  of officia ls responsible for
r egu la t in g s t a t e-ch a r t er ed ba n ks a n d ot h er
sta te-licensed financia l services providers.  Since it s
founding in  1902, CSBS has worked to facilit a te
exchange of informat ion  and technica l exper t ise among
sta te regula tors, promote policy development  and
coopera t ion  on  in ter sta te issues, improve coordina t ion
between federa l and Sta te regula tors, and enable
Sta tes and their  officia ls to be hea rd on  mat ters of
na t iona l banking policy.  

At  the core of the CSBS mission  is preserving and
st rengthening the Na t ion’s dua l ba nking system and
the policy of compet it ive equa lity it  reflects.  As
Congress and th is Cour t  ha ve recognized, the sta te
banking system serves an  impor tan t  and dist inct ive
role and has a  long record of responsiveness to diverse
community needs and of financia l, regula tory, and
consumer  protect ion  innova t ion .  Sta te-char tered
inst itu t ions pioneered the use of checking accounts and
developed the fir st  au tomated teller  machines (ATMs)
and in tersta te elect ronic funds t ransfer  systems.  And
the st a te banking system led the way in  protect ing
consumers: it  or igina ted deposit  insurance and reserve
requirements.
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This case and the issues it  ra ises a re of u tmost
impor tance to CSBS and mission .  Although CSBS and
it s members have worked const ruct ively with  federa l
regula tors, including the Office of the Comptroller  of
Currency (OCC) on  regula tory and policy mat ters,
CSBS has expressed deep concern  about  increa singly
aggressive effor t s by the OCC to, among other  th ings,
deploy it s regula tory powers to shelter  na t iona l banks
from consumer  protect ion  and fa ir  lending obliga t ions.

In  ru lemaking comments on  the regula t ion  a t  issue
here, CSBS urged the Comptroller  t o change course,
expla in ing tha t  the regula t ion  would exceed h is lawful
au thor ity and threa ten  the banking dua l system, and
expressed concern  tha t  it  would have adverse
consequences for  consumers and homeowners, their
communit ies, the financia l system, and the broader
economy.  Those same considera t ions bea r  on  th is
Cour t ’s review, and CSBS submits th is br ief in  the
hope the Cour t  will keep the OCC with in  proper ,
lawful bounds. 

In trodu ction  An d Su m m ary

The decision  below a ffirmed a  judgment , issued a t
the behest  of a  federa l officia l, permanent ly en join ing
“[t ]he At torney Genera l for  the Sta t e of New York, and
a ll those act ing under  h is direct ion  or  in  concer t  with
him * * * from [in ter alia] * * * inst itu t ing act ions in
the cour t s of just ice aga inst  na t iona l banks to enforce
sta te fa ir  lending laws.” 396 F . Supp. 2d 383, 407-408.

Tha t  judgment  was not  grounded on  a  conclusion
t h a t  Con gr e s s  h a d  d i s p l a ce d  N e w  Yor k
ant idiscr imina t ion  law, either  genera lly or  a s applied
to federa lly-char tered banks, or  tha t  Congress had
author ized the federa l agency do so.  On the cont ra ry,
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it  is conceded by a ll tha t  the laws a t  issue a re in  effect
and enforceable aga inst  na t iona l banks.  Nor , for  tha t
mat ter , was there any finding tha t  exclusive federa l
enforcement  was manda ted.  The Comptroller  agreed
tha t  pr iva te pa r t ies cou ld enforce these same laws
aga inst  na t iona l banks.  See 510 F.3d a t  120 n .9.

Rather , the judgment  rest ed exclusively on  a  2004
OCC regula t ion , see 12 C.F .R. § 7.400, and on  cour t s’
genera l obliga t ion to accept  permissible and reasonable
agency in terpreta t ions.  See Chevron US A, Inc. v.
N R DC, Inc., 467 U.S. 837 (1984).  Specifica lly, the
regula t ion  in terpreted the Na t iona l Bank Act
prohibit ion  on  “visit a t ion” of federa lly-chartered banks,
12 U.S.C. § 484(a ), to mean tha t  va lid, non-preempted
fa ir  lending, consumer  protect ion  and other  laws of the
50 Sta tes could be enforced by the OCC and by pr iva te
par t ies – bu t  not  by those h olding office under  the
Sta tes tha t  enacted them. 

Together , the regime announced by the OCC and
the decisions susta in ing it  represent  a  sta r t ling
example of wha t  is not  meant  t o occur  under  our
federa l system.  Were the Cour t  to susta in  the
regula t ion , power  to enforce va lid, democra t ica lly-
enacted sta te laws concern ing mat ters of surpassing
loca l in terest  will have  passed from the officia ls vested
by the Sta tes with  enforcement  responsibility – who
have the energy, exper t ise, and resources to enforce
loca l laws – to a  federa l officia l whose pr imary
responsibilit ies a re fa r  removed from the consumer
protect ion  field; who is even  more insu la ted from
polit ica l accountability than  other  Execut ive Branch
officia ls; wh ose power s  a r e oft en  exer cised
confident ia lly.  New York’s (a nd every other  Sta te’s)
role in  execut ing  it s own laws is reduced to tha t  of a
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federa l supplicant , and New York cit izens dissa t isfied
with  t he enforcement  of their  laws will have scant
means of assigning responsibility, let  a lone act ing on
their  views. 

The regime is, if anyth ing, worse in  pract ica l rea lity
than  from the perspect ive of polit ica l theory.  Whereas
hundreds of officia ls with  exper t ise a t  the st a t e level
stand ready to enforce compliance with  consumer
protect ion  and an t idiscr imina t ion  laws, there a re now
only a  handfu l of federa l employees.  The federa l
agency depends on  the regula ted banks, not  Congress,
for  a lmost  it s en t ire budget ; it s au thor ity over  them
depends on  their  volun ta ry choice; and it  has used –
and unapologet ica lly defended – it s cla imed power to
displace sta te laws as a  weapon in  compet it ion  aga inst
other  char ter ing au thor it ies for  banks’ a llegiance.

   The sta te laws involved include many enacted in
response to egregious acts of financia l preda t ion  and
commercia l discr imina t ion  tha t  had reached cr isis
levels in  the Sta tes tha t  passed them – behavior  tha t
has since played a  sign ificant  pa r t  in  plunging the
na t iona l economy in to it s present , dire condit ion .

The cour t  of appea ls decision  susta in ing tha t
asser ted au thor ity is st a r t ling in  it s own r igh t .  In
t rea t ing the regula t ion  as a  typica l exercise in  gap-
filling, the panel ma jor ity denied tha t  specia l ru les
grounded in  sta te sovereign ty and sa feguarding the
sta te-federa l ba lance were even im plicated  by the
Comptroller’s a ssigning to h imself New York Sta te’s
(and every other ’s) power  to con t rol the enforcement  of
it s own laws.  The decision  t rea ted the au thor ity
asser ted as if it  were a  “lesser” incident  of the
“grea ter ,” const itu t iona lly or thodox one to preempt
sta te law, and seemed to regard the fact  tha t  the
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displacement  was effected by regulat ion  ra ther  than
sta tu t e as grounds for  less vigilan t  judicia l review.
The cour t  then  pronounced the regula t ion  va lid, on  the
ground the sta tu tory language was “ambiguous” and
Congress had not  clear ly precluded the Comptroller’s
asser t ion . 

The major ity below misunderstood the Const itu t ion
and th is Cour t ’s precedents.  Had Congress legisla ted
the regime just  descr ibed, it  would ra ise ser ious
const itu t iona l concerns. The Const itu t ion  grants the
federa l government  broad powers, bu t  it  requires they
be exercised in  a  manner  tha t  respects St a te
sovereignty; a  sta tu te tha t  placed in  the hands of a
federa l administ ra tor  decisions as to when and how
impor tan t  (non-preempted) sta te laws would be
enforced would t ransgress basic pr inciples of our
federa l system.  

Moreover , a  cour t  presen ted a  cla im tha t  a  federa l
sta tu te sanct ioned such  a  regime would st ra in  to seek
a  less t roubling const ruct ion  and, a t  t he very least ,
r equ ir e t h e pa r t y a dva n cin g t h a t  pecu lia r
in terpret a t ion  to ident ify a  clea r  indica t ion  tha t
Congress had considered and a ffirmat ively intended  so
dramat ic a  change in  the federa l-sta te ba lance. 

But  the regime upheld here is not  cla imed to der ive
from a  congressiona l judgmen t , let  a lone a  pla in ly
expressed one.  Ra ther , it  rest s on an  administ ra t ive
regu lation  pu rpor t ing to r ein terpret  a llegedly
ambiguous langua ge.  Although the proper  ru le for
such cases may defy sound-bite dist illa t ion , the logic of
th is Cour t ’s precedents – and the pr inciples of
federa lism and sepa ra t ion  of powers on  which  they rest
– r equ ire m ore sea rch ing review of a sser t ions of
regula tory preempt ion , including OCC asser t ions
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concern ing the preempt ive reach  of the Na t iona l Bank
Act .  A lega l regime tha t  relies on  the st ructure and
processes of congressional lawmaking a s the pr ime
safeguard for  Sta tes’ in terest s cannot  permit  an  agency
shor tcu t .

Although it  is especia lly impor tan t  tha t  the Cour t
vindica te basic federa lism pr inciples here, the
regula t ion  it self is so ext reme and ir ra t iona l tha t  it
would not  survive deferen t ia l Chevron  review.  Leaving
aside the implausibility of Congress’s confer r ing the
ext raordina ry au thor ity asser ted in  the obscure and
indirect  way OCC proposes, the cla im tha t  the
regula t ion  rest s on  a  permissible reading of ambiguous
sta tu tory text  fa ils by it s own terms.  Noth ing in
Congress’s language h in t s a t  the enforcement
preempt ion  “in terpreta t ion” OCC imposes.  On the
cont rary, both the ordinary, long-set t led understanding
of “visit a t ion” and a  venerable decision  of th is Cour t
foreclose the not ion  tha t  § 484(a ) crea t es a  class of
sta te laws tha t  a re va lid and non-preempted – bu t
nonetheless unenforceable by the sta tes themselves.

Indeed, the regula t ion would fa il even  minimal
reasonableness review: a s t he major ity opin ion below
recognized, OCC’s ru lemaking focused en t irely on
defending the agency’s power to in terpret  the provision
in  the fash ion  cla imed, without  any effor t  to expla in
why Congress would ha ve a u thor ized the st range
enforcement  regime – or  even  why the OCC believed it
advantageous.  In  fact , even  the sh ibboleths of
“un iform la w” a n d “u n it a ry r egu la t ion ” the
Comptroller  r eliably invokes in  asser t ing preempt ive
power   provide no shelter  for  the worst -of-both-wor lds
enforcement  regime the regula t ion  announces, in
which  au thor ity to enforce a  Sta te’s laws is wielded by
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pr iva te pa r t ies and federa l bank regula tors – i.e.,
everyone but the officia ls the Sta te vested with  law
enforcement  responsibility.

ARGUMENT

As we expla in  below (and pet it ioners demonst ra te
comprehensively), the visita t ion  prohibit ion  could not
be given the meaning the Comptroller  seeks to impose,
even  under  the forgiving Chevron  standard, and
noth ing more need be decided to reverse the judgment
and set  a side the regula t ion .  As in  Gonzales v. Oregon ,
546 U.S. 243 (2006), no especia lly st r ingent  standa rd
of review is required to reject  “the not ion  tha t  Congress
would use such  an  obscure gran t  of au thor ity to
regula te a reas t radit iona lly supervised by the Sta tes’
police power .”  Id . a t  274.

But  to acknowledge tha t  clear  sta t ement  ru les a re
not  needed is not  to deny their  impor tance.  The lower
cour t s’ t rea tment  of th is case a s a  rout ine cha llenge to
ordina ry administ ra t ive gap-filling – a nd fa ilure to
perceive tha t  the federa lism-respect ing ru les of
const ruct ion  even  were im plicated  – a re a s st a r t ling a s
the under lying cla im of Execut ive power  sust a ined.
Indeed, the decision  below fit s in to a  broader  pa t tern
of increasingly implausible and aggressive asser t ions
of OCC power to displace st a te law (or  law
enforcement ) and of increasingly permissive judicia l
review.      

This Cour t  must  ma ke clea r  tha t  pr inciples of
federa lism – and ru les requir ing judicia l enforcement
of them – a re pla in ly and direct ly a pplicable in  these
cases and tha t  judicia l in tervent ion  is especially needed
when the depar ture from the Const itu t ion’s a lloca t ion
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of au thor ity emana tes from an  Execut ive Branch
agency, not  Congress.   

I. Th e  Au th ority  Asserte d  In  Th e  Com ptrolle r’s
Re gu lation  Has  No P lace  Un de r Ou r Fede ral
Con stitu tion    

The “grea t  innova t ion” of our  const itu t iona l design
– tha t  “‘our  cit izens would have two polit ica l capacit ies,
one sta t e and one federa l,’” – is it self a  “protect ion[] *
* * of liber ty,” Prin tz v. United  S tates, 521 U.S. 898,
920 (1997) (quot ing U.S . T erm  Lim its, Inc. v. T hornton ,
514 U.S. 779, 838 (1995) (Kennedy, J , concurr ing).  The
const it u t iona l design  “assures a  decen t ra lized
government  tha t  will be more sensit ive to the diverse
needs of a  heterogenous society; it  increases
oppor tunity for  cit izen  involvement  in  democra t ic
processes; it  a llows for  more innova t ion  and
exper imenta t ion  in  government ; and it  makes
government  more responsive by put t in g the Sta tes in
compet it ion  for  a  mobile cit izenry.”  Gregory v.
Ashcroft, 501 U.S. 452, 457 (1991).  

The dua l banking system exhibit s these vir tues.
Although those who first  enacted the Nat iona l Banking
Act  in  1863 expected tha t  sta te-char tered inst itu t ions
would wither  away  – and imposed punit ive,
discr imina tory taxes to hasten  the job, sta te ba nking
withstood th is assault , and in  the twent ieth  century,
Congress came to recognize tha t  the Na t ion  was bet t er
served by a  system tha t  preserved the benefit s of
exper imenta t ion and polit ica l accountability; was
responsive to diverse community needs and va lues; and
provided a  sa fegua rd aga inst  unchecked, cent ra lized
author ity. Major  federa l sta tu tes reflect  congressiona l
commitment  to the policy of “compet it ive equa lity,”
First N at. Bank  in  Plant City v. Dick inson , 396 U.S.
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122, 133, (1969) (descr ibing policy as “firmly embedded
in  the sta tu tes govern ing the na t iona l banking
system”), a s do recent ly enacted financia l reform
proposa ls, see Pub. L. No. 110-289 § 1502 (2008)
(encouraging “the Sta tes, th rough the Conference of
Sta te Bank Supervisors * * *  t o establish  a
N a t ion wide Mor t ga ge Licen sin g Syst em  a n d
Regist ry”).

But  federa lism is not  the law because of it s benefit s,
bu t  ra ther  because the Const itu t ion  is binding, and it
recognizes Sta te sovereignty.  Accordingly, when
st ructura l sa feguards in tended to protect  the Sta tes
and inh ibit  unconst itu t iona l lawmaking do fa il, t he
federa l judicia ry has an  impor tan t , independent
obliga t ion  to enforce the Const itu t ion .  See N ew Y ork
v. United  S tates, 505 U.S. 144, 157 (1992) (“Our  t a sk
would be the sa me even if one could prove tha t
federa lism secured no advantages to anyone”).

As par t  of t h is responsibility, th is Cour t  has
a r t icu la ted a  ser ies of dist inct , bu t  over lapping ru les
for  in terpret ing “[f]edera l sta tu tes impinging upon
impor t a n t  st a te in terest s,” BFP v. R esolution  T rust
Corp., 511 U.S. 531, 544 (1994).  F irst , laws should be
const rued so as to “avoid significant  const itu t iona l and
federa lism quest ions,” S olid  Waste Agency v. United
S tates Arm y Corps of Eng’rs, 531 U.S. 159, 160-61
(2001) (S WAN CC).  Second, the pa r ty advoca t ing an
in t erpreta t ion  tha t  would disturb the federa l ba lance
must  poin t  to a  clea r  sta tement  est a blish ing tha t
Congress “ha[d] in  fa ct  faced” the federa lism
consequences, United  S tates v. Bass, 404 U.S. 336, 349
(1971), and in tended them.  Cour t s must  likewise
a pply a  genera l presumpt ion  tha t  Congress does not
in tend to preempt  sta te law, unless tha t  pu rpose is
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“clea r  and manifest ,” R ice v. S anta Fe Elevator Corp.,
331 U.S. 218, 230 (1947); United  S tates v. Lopez, 514
U.S. 549, 578 (1995) (Kennedy, J ., concurr ing)
(descr ibing preempt ion  doct r ine as example of “th is
Cour t ’s * * * pa r t icipa t [ion] in  main ta in ing the federa l
ba lance”); Egelhoff v. Egelhoff, 532 U.S. 141, 160
(2001) (Breyer , J ., dissen t ing). 

Moreover , a s the volume and sweep of Execut ive
Branch  lawmaking has grown, see Am erican  T ruck ing
Associations, Inc. v. Whitm an , 531 U.S. 457 (2001), the
Cour t  has recognized tha t  these federa lism-reinforcing
ru les must  be applied with  “heightened” vigilance
when au thor ity for  the ba lance-disrupt ing resu lt  is
cla imed to der ive from a  regula t ion , ra ther  than  an  Act
of Congress.  See S WAN CC, 531 U.S. a t  172-73.

The Second Circu it  ma jor ity did not  ana lyze these
pr inciples in  depth  – acknowledging them only long
enough to conclude tha t  they posed no ba rr ier  to
applica t ion  of Chevron  deference.  Tha t  conclusion
reflects a  drast ic underest ima t ion  of the sign ificant
federa lism quest ions presented.  There is no suggest ion
in  the major ity opin ion  tha t  Congress considered, let
a lone a ffirmat ively in tended or  expressly directed, the
enforcement  regime OCC seeks to establish . 

A. Th e  In c u rs ion  On  State  Sove re ign ty  Wou ld
Raise  Seriou s  Con stitu tion al Qu e stion s  –
Even  If it  h ad  be e n  En acte d  by  Con gre ss    

The major ity below appears to have t rea ted the
S WAN CC pr inciple a s speaking only to cases where the
const itu t iona l quest ion  involves “‘the ou t er  limit s of
[one of] Congress’ power[s],’” 510 F .3d a t  114 (quot ing
531 U.S. a t  172); id . (not ing tha t  na t iona l bank
regula t ion  “has been ‘substan t ia lly occupied by federa l
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author ity for  an  extended per iod of t im e’”) (quot ing
Wachovia Bank , N .A. v. Burke, 414 F .3d 305, 314 (2d
Cir . 2005)).  To be sure, t he pa r t icula r  const itu t iona l
doubts ra ised in  S WAN CC involved the boundary
between the legisla t ive jur isdict ion  confer red on
Congress by the Commerce Clause and tha t  which the
Tenth  Amendment  reserves to the Sta tes.  See Lopez,
514 U.S. a t  553. 

 But  dist inct  from it s concern  for  Sta t es’ regula tory
domain , the Const itu t ion  requires tha t  federa l law
“t rea t  the St a t es in  a m anner consisten t  with  their
sta tus as residuary sovereigns,” Alden  v. Maine, 527
U.S. 706, 748 (1999) (emphasis added).  See N ew York ,
505 U.S. a t  187 (“Much of the Const itu t ion  is
concerned with  set t ing for th  the form of our
government , and the cour t s have t radit iona lly
inva lida ted measures devia t ing from tha t  form”); cf.
Puerto R ico Aqueduct & S ewer Auth . v. Metcalf &
Eddy, Inc., 506 U.S. 139, 146 (1993).

The power  asser ted by the Comptroller  works a
pla in  and direct  in fr ingement  on  Sta t e sovereign ty.
Sta tes’ au thor ity to enforce their  laws “der ive[s] from
separa te and independent  sources of power  * * *
or igina lly belonging to them before admission  to the
Union  and preserved to them by the Tenth
Amendment .” Heath  v. Alabam a, 474 U.S. 82, 89
(1985); accord Diam ond  v. Charles, 476 U.S. 54, 65
(1986) (descr ibing “the power to crea te and enforce a
lega l code, both  civil and cr imina l” as “one of the
quin tessent ia l funct ions of a  Sta te”) (cita t ion  and
in terna l quota t ion  marks omit t ed).

Nor  may these sta tements be rea d a s merely
sta t ing the t ru ism tha t  enforcement  is needed to make
law-making powers meaningfu l, see  McClesky v. Zant,
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499 U.S. 467, 491 (1991) (“the power  of a  Sta te to pass
laws means lit t le if the Sta te cannot  enforce them”).
On the cont ra ry, it  is clea r  tha t  a  Sta te’s power over
enforcement  of it s own law is a  sign ificant  and
independent  component  of it s sovereign  sta tus.  In
First N ational Bank  in  S t. Louis v. Missouri, 263 U.S.
640 (1924) – a  decision  of singula r  per t inence here, see
p. 34, in fra – the Cour t  specifica lly recognized tha t
when “the sanct ion  behind [a  law] is tha t  of the st a te
and not  tha t  of the na t iona l government , the power  of
enforcement  must  rest  with  the former  and not  with
the la t ter .” Id . a t  660.   

Indeed, th is Cour t ’s classic descr ipt ion  of the
Const itu t ion’s system of dua l sovereignty reads like a
bill of pa r t icu la rs aga inst  the OCC regula t ion here:   

In  their  laws, and mode of enforcement , neither
[order  of government ] is responsible to the other .
How their  respect ive laws sha ll be enacted; how
they sha ll be ca r r ied in to execut ion; and in  wha t
t r ibunals, or  by what  officers; and how much
discret ion , or  whether  any a t  a ll sha ll be vested in
their  officers – a re mat ters subject  to their  own
cont rol, and in  the regula t ion  of which  neither  can
in ter fere with  the other .

T arble’s Case, 80 U.S. 397, 407 (1872).

The effect  of the OCC Regula t ion  is to conver t  the
Sta tes from enforcers of their  own laws to federa l
pet it ioners, who must  depend on  the federa l regula tor
to take act ion .  It  reassigns the enforcem en t  of New
York law (and every other  Sta t e’s) from those sworn ,
and polit ica lly bound, to enforce it , to federa l officia ls
for  whom compliance with  sta te law is likely to be, a t
best , a  secondary concern .  Compare N.Y. Const ., a r t .
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XIII, § 1 (oa th  to protect  sta t e const it u t ion ) with  5
U.S.C. § 3331 (oa th  to protect  federa l Const itu t ion); 12
U.S.C. § 3.

A regime tha t  tu rns the Sta tes in to supplican t s,
dependent  on  a  federa l agency for  enforcement  of their
own laws, is no more tolerable under  the Const itu t ion
than  one tha t  t rea ts them as “mere depar tments of the
Nat iona l Government .”  FER C v. Mississippi, 456 U.S.
742, 795 (1982) (O’Connor , J ., concurr ing in  the
judgment  in  pa r t  and dissent ing in  pa r t ). “An essent ia l
a t t r ibu te of the Sta tes’ reta ined sovereignty [is] tha t
they remain  independent  and au tonomous with in  their
proper  sphere of au thor ity,”  Prin tz, 521 U.S. a t  928.

As these decisions recognize, the powers denied
under  the OCC Regula t ion  – to decide how and aga inst
whom it s laws will be enforced – a re each  pa r t  of “how
a  Sta te defines it self a s a  sovereign .”  Gregory, 501
U.S. a t  461.  See Alden , 527 U.S. a t  751 (“If the
pr inciple of represen ta t ive government  is to be
preserved to the Sta tes, the ba lance between
compet ing in terest s must  be reached a fter  delibera t ion
by the polit ica l process established by the cit izens of
the Sta te”); Florida ex rel. S hevin  v. Exxon Corp., 526
F.2d 266, 268 (5th  Cir .1976) (“The office of [St a te]
a t torney genera l is older  than  the United Sta tes * * *
[H]e typica lly may exercise a ll such  au thor ity as the
public in terest  requires.  And the a t torney genera l has
wide discret ion  in  making the determina t ion  as to the
public in terest”); id . n .6 (not ing nea r ly un iversa l
pract ice of making office elect ive); Y ounger v. Harris,
401 U.S. 37,  45 (1971) (“Ordinar ily, there should be no
in terference with  [sta te prosecutors]; pr imar ily, they
a re charged with  the du ty of prosecut ing offenders
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aga inst  the laws of the st a te, and must  decide when
and how th is is to be done”) (cita t ion  omit ted).   

A Sta te “has both  the r igh t  a nd the au thor ity to
select  the methods to be used in  effectua t ing it s goa ls.”
S heehy v. Big Flats Com m unity Day, 73 N.Y.2d 629,
634-35 (1989).  It s decisions as to how to enforce it s law
– including the role t o provide pr iva te enforcement ,
Hawaii Medical Ass’n  v. Hawaii Medical S ervice Ass’n ,
Inc., 148 P .3d 1179, 1211 (Haw. 2006); the exten t  of
governmenta l cont rol of lit iga t ion , Consum er Advocacy
Group, Inc. v. Kintetsu  Enterprises, 150 Cal.App.4th
953, 963 (Ca l. App. 2007); the amount  of public
resources devoted to enforcement , Olstad  v. Microsoft
Corp., 700 N.W.2d 139, 153 (Wisc. 2005); the
dist r ibu t ion  of decision a l a u t h or it y bet ween
administ ra t ive and judicia l fora , Case of Dalbec,  867
N.E.2d 792, 797 (Mass. App. 2007); the amount  of
sanct ions, S tate v. Irvin g Oil Corp.,  955 A.2d 1098,
1107 (Vt . 2008); the applicable limita t ions per iod, Avis
v. Bd. of R eview, 837 P .2d 584 (Utah  Ct . App. 1992),
and liability for  a t torney’s fees, Cogar v. Monm outh
T oyota,  751 A.2d 599, 607 (N.J . App. 2000) – a re each
vita l a spects of self-government .

Indeed, the OCC’s regime is a ll the more st range
and t roubling because it  denies power  to enforce law
only to officers pr imar ily vested with  tha t  au thor ity –
and direct ly accountable on  tha t  basis t o t he Sta te’s
cit izens.  New York’s and other  Sta tes’ decisions to
provide a  pr iva t e r igh t  of act ion  a re unaffected.  See
510 F .3d a t  120 n .9 (“the pa r t ies do not  dispute tha t
pr iva te pa r t ies would remain  free under  the OCC’s
regula t ion  to br ing individua l or , where appropr ia te,
class act ions aga inst  na t iona l banks to enforce
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compliance with  non-preempted sta te laws, regardless
of the subject  ma t ter  such  laws concern”).  

This enforcement  regime, of course is not  the one
New York (or  any Sta te) chose; government
enforcement  is often  necessa ry to make a  r igh t
pract ica lly effect ive, see, e.g., General T el. Co. of the
N orthwest, Inc. v. EEOC, 446 U.S. 318, 326 (1980).  It
amounts to a  complet e inversion  of ordina ry ru les,
which  rega rd pr iva te lit igants a s dist inct ly less reliable
expositors of the public in terest  tha n  government
officia ls.   See Medtronic, Inc. v. Lohr, 518 U.S. 470,
504 (1996) (Breyer , J ., concurr ing) (preempt ion  of sta te
agency regula t ion , bu t  not  sta te law tor t  su it s, “would
grant  grea ter  power  * * * to a  single st a te ju ry than to
st a te officia ls act ing through sta te administ ra t ive or
legisla t ive law-making processes”); cf. Porter v. Warner
Hold ing Co., 328 U.S. 395, 397 (1946).  As Alden
expla ined, with  respect  to su it s by the United Sta tes,
“[a ] su it  which  is commenced and prosecuted * * * in
the name of the [government ] by those who a re
ent rusted with  the const itu t iona l du ty to [enforce the
law]* * * differs in  kind from the su it  of an  individua l
* * * * Suit s brought  by the [government ] it self require
the exercise of polit ica l responsibility,” 527 U.S. a t  755.
See a lso Massachusetts v. EPA , 549 U.S. 497, 518
(2007) (“It  is of considerable relevance tha t  the par t y
seeking review here is a  sovereign  Sta te and not  * * *
a  pr iva te individua l”).  

Nor  is the Second Circuit  ma jor it y’s rela ted
assumpt ion  – tha t  divest ing Sta tes of enforcement
power  should be t rea ted as a  “lesser” in t rusion  than
the “grea ter” power  to preempt  their  laws en t irely –
const itu t iona lly va lid.  See 510 F .3d a t  120 (descr ibing
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To be sure, federa l preem pt ion  is somet imes effected1

th rough  su it s enjoin ing a t torneys genera l, see Ex Parte
Y oung, 209 U.S. 123 (1908), bu t  such  su it s a re an  incident
of t he conclusion  tha t  t he st a t e law  is, by opera t ion of the
Supremacy Clause, void.  See Prin tz, 521 U.S. a t  914.

regula t ion  as “preserv[ing] sta te sovereignty by * * *
not  preempt ing sta te laws”). 

To begin , the premise tha t  the supposedly “grea ter
power” is even  a va ilable here is mistaken: the sta te
laws in  issue a re ones even the Com ptroller ha s
acknowledged Congress did not  in tend to preempt .
And it  was a  ser ious mistake to use decisions
sust a in ing OCC’s asser t ions of administ ra t ive
preempt ion  as the standard aga inst  which  to measure
other , ostensibly lesser  incursions on  St a tes’ powers.
See id . a t  113 (discussing Wachovia v. Burke).

Moreover , un like in  the preempt ion  cases most
direct ly provided for  under  the Const itu t ion , the
federa l power  here is directed only aga inst  Sta t es (and
those holding office under  them).  See Alden , 527 U.S.
a t  714 (not ing “the founding genera t ion’s reject ion  of
‘the concept  of a  cent ra l government  tha t  would act
upon and through the St a tes * * * ’”) (quot ing Prin tz,
521 U.S. a t  919).1

Indeed, th is Cour t  in  N ew Y ork  r ejected a
fundamenta lly simila r  “grea ter -power-includes-the-
lesser” a rgument  – i.e., tha t  a  regime tha t  preserved
som e role for  the Sta te was inherent ly less offensive to
the Tenth  Amendment  than  would one where Congress
acted preempt ively.  In  the la t t er  case, the Cour t
expla ined, “it  is the Federa l Government  tha t  makes
the decision  in  fu ll view of the public, and it  will be
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federa l officia ls tha t  suffer  the consequences if the
decision  turns out  to be det r imenta l or  unpopula r ,” 505
U.S. a t  168.    

The Comptroller ’s regime has the same demer it ,
denying the people of New York the power  to hold those
enforcing their  laws accountable.   “The Const itu t ion  *
* * contempla tes tha t  a  Sta te’s government  will
represent  and remain  accountable to it s own cit izens.”
Prin tz, 521 U.S. a t  920.  Here, a s in  N ew Y ork ,
“[a ]ccountability is dimin ished when  * * * elected sta te
officia ls cannot  [make law enforcement  decisions] in
accordance with  the views of the loca l electora te in
mat ters not  pre-empted by federa l regula t ion ,” 505
U.S. a t  169.

Such  a  federa l in terposit ion  between the sta te
cit izenry and those they select  to enforce their  laws is
fundamenta lly inconsistent  with  the pr inciple of “‘two
orders of government , each  with  it s own direct
rela t ionship, it s own pr ivity, it s own set  of mutua l
r ights and obliga t ions to the people who susta in  it  and
are governed by it .’” S aenz v. R oe, 526 U.S. 489, 504,
n .17 (1999) (quot ing U.S . T erm  Lim its, 514 U.S. a t  838
(Kennedy, J ., concurr ing)).  F ina lly, a lthough, th is
Cour t  has made clea r  tha t  “it  is the very principle of
separa te sta te sovereignty” tha t  ma t ters most , Prin tz,
521 U.S. a t  933, th is regime would fa re poor ly on  any
ba lancing test : hundreds, if not  thousands, of va lid
laws enacted a t  the sta te level, for  the direct  protect ion
of sta t e cit izens aga inst  wrongful behavior , may no
longer  be enforced there. 
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B. Th e  Regime  Drastica lly  Alters  Th e  State -
Fe de ral Balan ce    

Const itu t iona l quest ions aside, th is Cour t ’s
precedents place a  heavy burden  on  st a tu tory
in terpreta t ions like OCC’s, requir ing their  proponents
ident ify a  clear  sta tement , en a bling a  cour t  to be
“absolu tely cer ta in” tha t  Congress in tended the
regime.  See Gregory, 501 a t  464; Bass, 404 U.S. a t
349; accord Will v. Michigan Dept. of S tate Police, 491
U.S. 58, 65 (1989).

The major ity below refused to apply tha t  ru le, on
the ground tha t  “the exercise of ‘t radit iona l’ sta te
power  in  the context  of na t iona l banking regula t ion  is
a lready substan t ia lly qua lified,” 510 F .3d a t  114, and
tha t  “Congress has a lready expressed it s in ten t  to limit
the role of the sta tes in  regula t ing na t iona l banks,” id .

 But  these a re non-sequiturs.  F irst , the Bass Cour t
did not  confine the pr inciple to in terpreta t ions tha t
would depar t  from some pla tonic “t radit iona l ba lance;”
it  recognized “significant [] change[s]” in  the “federa l
ba lance” a s “t radit iona lly sensit ive,” 404 U.S. a t  359.
Indeed, the decisions with  which  the clear  st a tement
ru le is a ssocia ted a rose in  a reas where the federa l
presence was a lready substan t ia l:  Congress (indeed
the Const itu t ion) had “expressed it s in tent  to limit  the
role of the sta t es” in  Gregory, which   involved an
employmen t  discr imina t ion  st a tu t e specifica lly
directed a t  t he Sta t es – and arguably enacted pursuant
to § 5 of the Four teenth  Amendment , see Fitzpatrick  v.
Bitzer, 427 U.S. 445, 455 (1976), and BFP, 511 U.S. a t
544 & n .8, involved a  sta tu te passed pursuant  to the
power  to “establish  * * * uniform Laws on  the subject
of Bankruptcies,” U.S. Const ., a r t . I, § 8, cl. 4.     
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The Assimila t ive Cr imes Act , 18 U.S.C. § 13, covers2

territory over  which  the federa l government  exercises police
powers – and punishment  is t r ea ted a s federa l.  And un like
here, exclusion  of s t a te prosecu tors is not  accompanied by
inclusion  of pr iva te enforcement .  Likewise, 18 U.S.C. §
1166(d), is rooted in  Indian  Tr ibes’ st a t u s as quasi-
sovereigns –  a  st a tus even  the OCC has not  yet  cla imed for
it s na t iona l bank const ituency.

The change to the exist ing ba lance sanct ioned by
the cour t s below – wha t  the major ity descr ibed as
“accret ing a  grea t  dea l of r egu la tory au thor ity to [a
federa l officia l] a t  the expense of the st a tes,” 510 F .3d
119 – surely ra tes a s “significant .”  The power to
enforce st a te laws is not  one t radit iona lly exercised by
the federa l government , and while Congress not
infrequent ly incorpora tes sta te law standards in to
federa l laws (and has, on  occasion , directed federa l
au thor it ies to enforce sta te law, see, e.g.,  Prin tz, 521
U.S. a t  911), examples of exclusive federa l enforcement
of sta te laws a re vanish ingly few.   Cf. id . a t  928 (“It  is2

no more compat ible with  [Sta te] independence and
au tonomy tha t  their  officer s be ‘dragooned’  * * * in to
administer ing federa l law, than  it  would be compat ible
with  the independence and au tonomy of the United
Sta tes tha t  it s officers be impressed in to service for  the
execut ion  of sta te laws”) (cita t ion  omit ted).  

The laws a ffected by the regula t ion  a re ones a t  the
unquest ioned core of Sta tes’ police powers.  See Lewis
v. BT  Investm en t Managers, Inc., 447 U.S. 27, 38
(1980) (“both  as a  mat ter  of h istory and as a  ma t ter  of
presen t  commercia l rea lity, banking a nd rela ted
financia l act ivit ies a re of profound loca l concern”);
R oberts v. United  S tates J aycees, 468 U.S. 609, 624
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(1984) (not ing tha t  Sta te’s civil r igh t s law pre-da ted
the Civil Rights Act  of 1875 “and protect [ed] the Sta te’s
cit izenry from a  number  of ser ious socia l and persona l
ha rms”).  Indeed, while these mat ters ha ve long been
a  subject  of legisla t ive act ivity a t  the sta te level, many
of the specific measures whose en forcement  would be
immedia tely a ffect ed were recent  enactments,
t a rget ing dangerous new abuses – tha t  were producing
ca lamitous effect s a t  the community level.  See
Forrester , S till Mortgaging the Am erican  Dream :
Predatory Lending, Preem ption , and  Federally
S upported  Lenders, 74 U. CIN. L. REV. 1303, 1319-22
(2006).

In  concrete t erms, the na ture and scope of the
power  sh ift  the regula t ion  purpor t s to effect  could only
be ca lled dramat ic.  By a  st roke of the Compt roller ’s
pen , responsibility to enforce mult iple ca tegor ies of
laws of each of 50 Sta tes has been  denied to the
officia ls who are most  familia r  with  their  meaning and
opera t ion  and with  the loca l condit ions they address –
and who would, bu t  for  the OCC’s act ion , act
a t ten t ively to the preferences of the enact ing
legisla tures and the cit izens who put  them in  office. 

Moreover , the agency tha t  has over taken  th is
responsibility is a  banking regula tor  tha t  would be a
doubt fu l choice for  pr imary enforcer  of consumer
protect ion  and an t idiscr imina t ion  laws, let  a lone the
diverse laws of fifty Sta tes.  Despit e the OCC’s
asser t ion  in  the ru lemaking of a  “beli[ef]” tha t  it  “has
the resources to enforce applicable laws,” 69 Fed. Reg.
a t1915, it  does not  have procedures for  examining
compliance with  sta te law, see U.S. G.A.O., OCC
P RE E MP TION  RU LE S: OCC SH OU LD F U RTH E R CLARIF Y

TH E  AP P LICABILITY OF  STATE  CON SU ME R P ROTE CTION
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Indeed, OCC’s own counsel has acknowledged tha t3

“more than twenty-five years” elapsed between  the agency’s
recogn it ion  tha t  it  had “author ity to en force the FTC Act”
and it s fir st  effor t  to do so.  See Williams & Bylsma, On the
S am e Page: Federal Bank ing Agency Enforcem ent of the
FT C Act to Address Unfair and  Deceptive Practices by
Banks, 58 BU S . LAW . 1243, 1244 (2003).

LAWS TO NATION AL BAN KS 22-23 (2006); t he
responsibilit ies descr ibed would devolve to small
numbers of OCC employees; remedies in  OCC
proceedings a re not  coextensive with  relief ava ilable in
cour t s, see 12 U.S.C. § 1818(b); and many of OCC’s
act ions a re confident ia l.  See Quester  & Keest , Looking
Ahead After Watters v. Wachovia Bank , 27 RE V.
BAN KIN G & F IN . L. 187, 235-36 (2008) (not ing OCC
website in forming consumers tha t , by law, “the OCC
ca nnot  release any informat ion  rela t ing to any
supervisory act ions or  regarding whether  a  viola t ion  of
law or  regula t ion  occurred in  connect ion  with  your
compla in t”).  Thus, even  if OCC viewed enforcement  of
these laws a s a  genuine pr ior ity, bu t  see in fra, the
agency’s powers, resources, and exper t ise a re not  a
minimally plausible subst itu te for  the regime it  seeks
to displace.  See, e.g., Bar -Gil & Warren , Making
Credit S afer, 157 U. P A. L. RE V. 1, 92 (2008)
(cont rast ing thousands of consumer  enforcement
act ions a t  sta te level with  a  handfu l by the OCC,
not ing tha t  OCC’s la rge enforcemen t  act ions were
begun by sta te au thor it ies, over  OCC object ions).  3

A necessary implica t ion  of the Second Circu it ’s
reject ion  of the clea r  sta temen t  ru le is tha t  the
disrupt ion  of the federa l-sta t e ba lance here is less
sign ifican t  (or  less sensit ive) than the one presen ted to
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the Cour t  in  Bass.  But  not  on ly did Bass cite the
poten t ia lly “substan t ia l extension  of federa l police
resources,” 404 U.S. a t  350, the government ’s
in terpreta t ion  would en ta il, a s a  reason  for  skept icism
(a  considera t ion  tha t  weighs much heavier  here), bu t
the in terpreta t ion  rejected in  Bass would have worked
no ca tegor ica l sh ift .  It  would not  have denied the
Sta tes power to cont inue prosecut ing the act ivity under
their  laws -- and the federa l power  contempla ted would
have been  en t irely familia r : a  United Sta tes At torney’s
office enforcing federa l cr imina l law before federa l
cour t s.

A closer  ana logy to the facts presented here would
be if the government  in  Bass had urged the sta tu te be
const rued to make federa l officia ls the only prosecut ing
a u t h or it y for  cou n t less  st a t e la w offen ses ;
administ ra t ive t r ibuna ls the forum for  deciding those
cases; and placed enforcement  responsibility in  t he
hands of an  agency with  minimal enforcement
resources and modest  exper ience in  the cr imina l just ice
field.

Hypothet ica ls a side, it  would be difficu lt  to
main ta in  tha t  t he actua l Bass case addressed a  more
significant  or  sensit ive sh ift  in  the federa l-sta te
ba lance than  the one disputed here.  Without
quest ion ing the genuineness of the incipient  th rea t
perceived by the Bass Cour t , see Lopez, 514 U.S a t  615
(Sou ter , J ., dissen t ing) (“Not  every epocha l ca se has
come in  epocha l t rappings”), it  is sign ificant  tha t  no
Sta te asked the Bass Cour t  to adopt  the nar row
const ruct ion  – whereas 46 Sta tes pa r t icipa ted in  th is
case a t  the court  of appea ls level, u rging inva lida t ion
of the regula t ion . 
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Fina lly, the Second Circu it  ma jor ity’s view suggests
an  inaccura te understanding of the “h istor ic ba lance”
in  “the field of regula t ion  of na t iona l banks.”  F irst ,
there is no suggest ion  tha t  Congress chose t o limit
sta te regulation  in  th is a rea  – the non-preempted laws
cont inue to apply to na t iona l banks (nor  did the
major ity below conclude tha t  Congress in tended to
displace sta te enforcement  – saying only tha t  it  had
not  precluded the OCC from deciding to, see in fra).

Fa r  from the field preempt ion  regime suggested by
the Second Circu it , th is Cour t  long ago descr ibed the
relevant  landscape “to conta in  a  ru le and a n
except ion-‘the ru le being the opera t ion of genera l sta te
laws upon the dea lings a nd cont racts of na t iona l
banks,” McClellan  v. Chipm an , 164 U.S. 347, 357
(1896). See N ational Bank  v. Kentucky, 76 U.S. 353,
362 (1869) (“na t iona l banks a re subject  to the laws of
the Sta te”). 

Indeed, there is a  long h istory of banks’ a sser t ing
broad federa l im munit ies – and cour t s’ declin ing to
oblige.  Compare 510 F .3d a t  114 (descr ibing banks as
“crea tures of federa l st a tu te, * * * subject  fir st  and
foremost  to federa l law”) with  Atherton , 519 U.S. a t
222-23 (“To poin t  to a  federa l cha r ter  by it self shows no
conflict , th rea t , or  need for  ‘federa l common law’”);  S t.
Louis, 263 U.S. a t  643 (counsel’s a rgument  Congress
had “occupied the ent ire field” of na t iona l bank
regula t ion); accord McClellan , 164 U.S. a t  358
(reject ing preempt ion a rgument , observing tha t   “in  the
broadest  sense, any limita t ion  by a  Sta te on  the
making of cont racts is a  rest ra in t  upon the power  of a
na t iona l bank”) (emphasis added).   

And while banks and the OCC frequent ly poin t  t o
ear ly decisions under  the Na t iona l Bank Act  – and



24

The major ity in  First Agricu ltural Bank  found it4

“unnecessa ry to reach * * * whether  today na t iona l banks
s h ou ld  b e  con s id e r e d  n on t a xa b l e  a s  fe d e r a l
inst rumenta lit ies,” concluding tha t  12 U.S.C. § 548, which
a llowed taxat ion in  specific a reas, impliedly precluded other
taxa t ion .   Id . a t  345.   Shor t ly thereafter , Congress
amended the provision , subject ing na t iona l banks taxa t ion
to the sam e exten t  as those char tered by the Sta te.  See
United  S tates v. S tate Board of Equalization , 639 F .2d 458,
461 (9th  Cir . 1980).

even  to the Marsha ll Cour t ’s decisions in  McCulloch   v.
Maryland, 17 U.S. 316 (1819) and Osborn  v. Bank  of
the United  S tates, 22 U.S. 738 (1824), a s having fixed
the ba lance, those cases focused on  st a t e laws’
poten t ia l to “incapacita te[] the banks from discharging
their  duties to the governm ent,” Kentucky, 76 U.S. a t
362, and such  cla ims were “radica lly cha nged” by the
1913 passage of the Federa l Reserve Act , 38 Sta t . 251,
see 12 U.S.C. § 221 et seq., which , “established the
Federa l Reserve Syst em as the sole moneta ry and
fisca l a gen ts of the United Sta tes,” First Agr. N at.
Bank  of Berksh ire County v. S tate T ax Com m ’n , 392
U.S. 339, 356 (1968) (Marsha ll, J ., dissen t ing) and
“grea t ly reduced the impor tance of the dist inct ion
between na t iona l and nonna t iona l banks,” F RIE DMAN

& SCH WARTZ, A MON E TARY H ISTORY OF  TH E  UN ITE D

STATE S  1867-1960 a t  196 (1974).   4

Whereas, under  the or igina l NBA, na t iona l banks
were recognized to be “Nat iona l favor ites” because
“[t ]hey were established for  the purpose, in  par t , of
providing a  currency for  the whole count ry, and in  pa r t
to crea t e a  market  for  the loans of the Genera l
government ,” T iffany v. N at’l Bank  of Mo., 85 U.S. 409,
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413 (1887), a  modern-day na t iona l bank “is a  pr iva tely
owned corpora t ion  exist ing for  the pr iva te profit  of it s
sha reholders. It  performs no significant  federa l
governmenta l funct ion  tha t  is not  performed equa lly by
sta t e-char tered banks,” First Agr. Bank , 392 U.S. a t
354-55 (Marsha ll, J ., dissen t ing).  Cf. Watson  v. Philip
Morris Com panies, Inc., 127 S. Ct . 2301, 2307-09
(2007) (pr iva te pa r ty complying with  federa l officia l’s
order  does not  “act [] under” the officer , for  purposes of
remova l sta tu te, 28 U.S.C. § 1442(a )(1)).

C.  Th e  J u dic ia l Safegu ards  of Fede ralism  Are
Of Greater Importan ce  Wh ere  Agen cy
Action  Is  In volve d

Although th is Cour t  has explicit ly recognized tha t
the canons of const ruct ion  requir ing clear  sta tements
h a ve “h eigh t en ed” for ce in  t h e con t ext  of
administ ra t ive act ion , S WAN CC, 531 U.S. a t  172-73,
the decision  below and others have rejected a  simila r
approach  in  “ordina ry” preempt ion  cases and have
instead applied a  de facto “Chevron  except ion” to
genera l ru les for  ana lyzing asser t ions of federa l
preempt ion , according broad deference to federa l
agency ru les purpor t ing to decla re Sta te laws
preempted on  “frust ra t ion  of purpose” grounds or
advancing aggressive in terpreta t ions of express
preempt ion  clauses – and accept ing with  an  uncr it ica l
eye asser t ions of congressiona l au thor iza t ion  of
regula t ions with  substan t ia l Sta te-law displacing
effect .

These broad extensions of Chevron  deference a re
neither  logica l nor  reconcilable with  th is Cour t ’s
precedent .  To a llow Sta te law to be displaced based on
silence or  ambiguity in  a  federa l sta tu te, Chevron, 467
U.S. a t  843, is a t  odds with  the ru le tha t  displacement
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requires a  showing of “clea r  a nd manifest”
congressiona l in ten t ,  R ice, 331 U.S. a t  230, just  a s the
direct ive tha t  cour t s accept  agency const ruct ions tha t
“differ [] from wha t  the cour t  believes is the best
s t a t u t or y in t er pr et a t ion ,” N ation al Cable &
T elecom m unications Ass’n  v. Brand X In ternet S ervices,
545 U.S. 967, 980 (2005), is not  readily squared with
the ru le tha t  cour t s must  read ambiguous preempt ion
clauses in  a  way “tha t  disfavors pre-empt ion ,” Bates v.
Dow Agrosciences LLC, 544 U.S. 431, 449 (2005). 

A ru le more a ccept ing of cla ims of administ ra t ive
than  sta tu tory preempt ion  is ir reconcilable with  basic
const itu t iona l norms.  Such  a  ru le would evade the
very “polit ica l process” tha t  modern  const itu t iona l law
relies on  to protect  Sta tes’ in terest s.  See Gregory, 501
U.S. a t  464; IN S  v. Chadha, 462 U.S. 919, 953 (1983)
(d is cu s s in g b ica m er a l is m  a n d  p r es en t m en t
requirements, U.S. Const ., a r t . I, § 7, for  exercise of
legisla t ive power).  Sta tes a re not  represented in
Execut ive Branch agencies, and regula t ions do not
require concurrence of two branches.  Nor  may the
Cour t ’s acknowledgment  tha t  “the sta te-displacing
weight  of federa l law” should not  be given to “mere
congressiona l am bigu ity,” Gregory, 501 U.S. a t  464
(quot ing L. TRIBE , AME RICAN  CON STITU TION AL LAW §
6.25, p. 480 (2d ed. 1988)), fa ir ly be limited to a
narrower  cla ss of especia lly sensit ive sta tu tes; by it s
terms, the sta tement  descr ibes “ordina ry” preempt ion ,
and Gregory it self descr ibes it s pla in  sta tement  ru le as
rooted in  preempt ion  case law.  See id . a t  460-61
(cit ing, in ter alia, R ice, 331 U.S. a t  230).

Moreover , the premises under lying the Ch evron
doct r ine, tha t  agencies have grea ter  exper t ise and
democra t ic accountability than  do cour t s – have less
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force in  preempt ion  cases.  P reempt ion  is, a fter  a ll, a
const it u t iona l quest ion , U.S. Const . a r t . VI, § 2, and
agency exper t ise in  sta tu tes they administer  is not
matched by sensit ivity to policies and purposes served
by Sta te law.  Thus, while examples abound of cour t s’
under taking to conserve Sta te law and reject ing
overbroad preempt ion  asser t ions, agencies a re more
likely to t ake a  maximalist  approach , see in fra.  And to
the exten t  Chevron  deference rest s on  a  presumpt ion
tha t  silence or  ambiguity ordina r ily is in tended to be a
delega t ion , tha t  premise is empir ica lly more
quest ionable and lega lly more problemat ic where
displacement  of sta te law is concerned.  Sta tes look to
federa l courts ra ther  than  federa l agencies for  a  fa ir
hear ing – and to main ta in  ba lance.  See Lopez, 514
U.S. 

  F ina lly, a  lega l regime tha t  ma kes Congress the
“t ryout  on  the road” and agency ru lemaking the “main
event ,” see Wainwright v. S ykes, 433 U.S. 72, 90
(1977), for  preempt ion  quest ions – thereby relieving
par t ies seeking preempt ion  of the “obliga t ion  to pull,
haul, and t rade,” J ohnson  v. De Grandy, 512 U.S. 99,
1020 (1994), in  the legisla t ive a rena  – makes it
especia lly likely tha t  the const itu t iona lly-contempla ted
delibera t ion  will not occur .  

This does not  mean tha t  administ ra t ive regula t ions
may never  be given  preempt ive effect .  Bu t  “[t ]he
purpose of Congress” should remain  “the ‘u lt ima te
touchstone’ in  every pre-empt ion  case.” Medtronic, 518
U.S. a t  485 (emphasis added) (cita t ion  omit ted).  See
Louisiana Public S erv. Com m ’n  v. FCC, 476 U.S. 355,
369 (1986)) (“[t ]he cr it ica l quest ion  in  any pre-empt ion
ana lysis is a lways whether  Congress in tended tha t
federa l r egula t ion  supersede sta te law”).  And there is,
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for  a  preempt ion  purposes, “a  vast  and obvious
difference between ru les au thor izing or  regula t ing
conduct  and ru les grant ing immunity from regula t ion .”
Watters v. Wachovia Bank , 127 S. Ct . 1559, 1583
(2007) (Stevens., J , dissent ing).  P ract ica l rea lit ies
aside, it  is a  long const itu t iona l leap from t rea t ing a
va lid regula t ion  as a  “law” for  purposes of the
Supremacy Clause, Hillsborough County v. Autom ated
Medical Laboratories, Inc., 471 U.S. 707, 713 (1985) –
and therefore enjoin ing inconsistent  sta te laws – to
giving binding effect  to an  agency’s broad asser t ions
about  a  sta te law’s capacity to impair  the “purposes” of
a  federa l sta tu te.  Wholesa le decla ra t ions of federa l
exclusivity a re unlikely to rest  on  any pa r t icu la r ized
exercise of agency exper t ise, and h ighly likely to reflect
agencies’ polit ica l remoteness from, or  even  host ility to,
sta te in terests.

D. Th e re  is  No  “OCC Exception ” To  Th e se
P rin c ip le s  

Reasons for  close judicia l review apply with  fu ll
force where the OCC is concerned.  There ca n  be no
expecta t ion  tha t , in  resolving conflict ing cla ims of
Sta te and federa l power, the Comptroller  may be relied
on to “hold the ba lance t rue,” Illinois v. Gates, 462 U.S.
213, 241 (1983).  Even  leaving aside nonaccountability
to the cit izens of the a ffected Sta tes, see supra, the
Comptroller  is less federally accountable than  most
E xecu t ive Br a n ch  officia ls : t h e P r esiden t ’s
appoin tment  and remova l powers a re const ra ined, 12
U.S.C. § 2; the Secreta ry of Treasury is forbidden  from
“dela y[ing] or  prevent [ing] the * * * promulga t ion  of
any regula t ion  by the Comptroller ,” id . § 1; and, qu ite
unusua lly, t he a gency does not  depen d on
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Sta te char ter ing au thor it ies do not  compete on  th is5

basis: they cannot  preempt  sta te laws, and they share
oversight  au thor ity with  the FDIC and the Federa l Reserve
and a re subject  to the enforcement  au thor ity of St a te
At torneys Genera l.

congressiona l appropr ia t ion  for  it s opera t ions. Bar-Gil
& Warren , supra, a t  93. 

  In st ea d, t h e Office’s  bu dget  is  fu n ded a lm ost
en t irely by assessments aga inst  the pa r t ies it
regula tes.  Id . (“[A]ssessments compr ise 95% of the
OCC’s budget”).  And more unusua lly st ill, it s
jur isdict ion  over  these inst itu t ions is a  ma t ter  of
volit ion  on  their pa r t .  Thus, in  2004-2005, in  the
immedia te wake of t he regula t ion  a t  issue here,
“char ter  conversions of th ree la rge [inst itu t ions] * * *
resu lted in  the t ransfer  of $1 t r illion  of banking assets
in to the OCC’s jur isdict ion  * * * and ra ised a ssessment
revenues by 15%,” id . a t  93 & n .300.  Cf. T um ey v.
Ohio, 273 U.S. 510 (1927).  F ina lly, the Office
histor ica lly has done lit t le to separa te it s roles as
decider  of preempt ion  quest ions and pa r t icipant  in  the
compet it ion  for  financia l inst itu t ions’ a llegiance.  See,
e.g., Speech  by Comptroller  J ohn  D. Hawke, J r . (Feb.
12, 2002) (descr ibing preempt ion  as “a  sign ificant
benefit  of the na t iona l [bank] char ter  – a  benefit  tha t
the OCC has fought  ha rd over  the yea rs to preserve”),
quoted in  Wilmar th , T he OCC’s Preem ption  R ules
Exceed  the Agency’s Authority and  Present a S erious
T hreat to the Dual Bank ing S ystem  and  Consum er
Protection , 23 AN N . RE V. BAN KIN G & F IN . L. 225, 274
(2004).5

As this case a t test s, OCC has increasingly eschewed
preemption doctr ines tha t  would depend on  consider ing
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(or  demonst ra t ing in  cour t ) t ha t  a  pa r t icu la r  st a t e law
(or  enforcement  of st a te law) imposes an  actual,
substan t ia l burden  on  a  congressiona l object ive or  an
actua l conflict  with  an agency regu la t ion  on  the same
su bject ; it  has gravita ted instead toward cla ims tha t
any st a te regu la t ion  is an  impermissible condit ion  on
or  impairment  of congressiona lly-confer red powers, or ,
a s here, an  invasion  of some broadly-defined exclusive
jur isdict ion  – without  any cla im tha t  the Comptroller
has regula ted in  the field or  in tends to (or  even has
affirmat ively concluded tha t  regula t ion  is undesirable).
See 510 F .3d a t  118-119 (not ing tha t  instead of
“ar t icu la t [ing some] ra t iona l connect ion  between * * *
fact s found and the choices made,” “the OCC does not
appear  to have found any fact s a t  a ll,” and relied
“a lmost  en t irely [on] the agency’s in terpreta t ion  of case
law, legisla t ive h istory, and sta tu tory text”) (cita t ion
omit ted);  Perdue v. Crocker N ational Bank , 702 P .2d
503, 525 (Ca l. 1985) (refusing to “presume, without
evidence, tha t  prohibit ing a  na t iona l bank from set t ing
unreasonable pr ices or  en forcing an  unconscionable
cont ract  will render  tha t  bank less efficien t , less
compet it ive or  less a ble t o fu lfill it s funct ion  in  a
na t iona l banking system”).

Unlike federa l cour t s, which a re obliged to (and do)
sea r ch  for  a l t e r n a t ives  t h a t  wou ld  a llow
accomplishment  of federa l object ives while minimizing
displacement  of sta t e law, the OCC has t rea ted
asser t ions of na t iona l “uniformit y” and “unita ry
regula t ion” as unanswerable – even  in  cases, like th is
one, where they a re not  even logica lly r elevant , see
in fra.  See Bar-Gil & Warren , supra, a t  92;  Atherton ,
519 U.S. a t  220 (“To invoke the concept  of ‘uniformity,’
however , is not  to prove it s need”).  Compare Egelhoff,
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532 U.S. a t  160 (Breyer , J ., dissen t in g) (descr ibing
cour t s a s  “apply[ing] pre-empt ion  ana lysis with  ca re,
sta tu te by sta tu te, line by line, in  order  to determine
how best  to reconcile a  federa l sta tu te's language and
purpose with  federa lism’s need to preserve sta te
au tonomy”).

The OCC has taken  a  “preempt  fir st , a sk quest ions
la ter” approach, offer ing scant  suppor t  for  cr it ica l
empir ica l a sser t ions, including tha t  it  “has the
resources to enforce applicable laws [and] * * * ensure
tha t  consumers a re adequa tely protected,” 69 Fed. Reg.
a t  1915.  Indeed, even  when it  has purpor ted merely to
rest a te “judicia l precedent ,” OCC has taken a
tendent ious approa ch .  Thus, while th is Cour t ’s
decision  in  Barnett Bank  of Marion  County v. N elson ,
517 U.S. 25 (1996), descr ibed preempt ion  as reaching
sta te laws tha t   “forbid , or  * * * im pair sign ificantly,
the exercise of a  power  tha t  Congress explicit ly
granted,” id . a t  33 (emphasis supplied), OCC has
om it t ed t h e wor d “sign ifica n t ly,” su bst it u t ed
“author ized” for  “power  explicit ly gran ted,” and
indica ted tha t  anyth ing less than  “fu ll[] exercise”
const it u t es an  act ionable frust ra t ion  of congressiona l
purposes.  See 12 C.F .R. § 7.4009(b); Wilmar th , supra
a t  247 & n .81. 

 These act ions have occurred a t  a  fa t efu l moment .
Sta te governments, closer  to the people, were the fir st
to see – and then  to exper ience – the preda tory lending
and foreclosure cr ises and sought   to enact  laws
pursuant  to t heir  h istor ic powers and enforce these
aga inst  wrongdoing financia l inst itu t ions, without
regard to the ident ity of the char ter ing au thor ity.  See
Wilmar th , supra a t  253-65.  The adverse effects of the
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OCC’s brush ing aside of vast  t ranches of sta te
regula t ion  a re not  merely theoret ica l.  

II. No P erm iss ible  Con stru ction  of Th e  Act
Su pports  Th e  OCC’s  Asse rte d P ow e r

In  susta in ing the regula t ion , the cour t  below
stopped shor t  of saying tha t  the regime was in tended
by Congress; ra ther , the panel sta ted tha t  it  did not
“agree * * * tha t  the sta tu te clear ly precludes the
in terpreta t ion  the OCC has adopted,” 510 F .3d a t  117.
Indeed, a s the major ity opin ion  a t test s, the regula t ion
could not  even  survive a  jun ior  version  of the clea r
sta tement  ru le: even  if it  were not  est ablished tha t
Congress must  face these issues, the agency here
“accret [ed] a  grea t  dea l of regula tory au thor ity to it self
a t  the expense of the sta tes,” withou t  “ha v[ing] found
any fact s a t  a ll” in  a  ru lemaking tha t  “lacked any rea l
in tellectua l r igor  or  depth”– and offered only “cursory
ana lysis,” 510 F .3d a t  119.  

The cour t  instead concluded tha t  th is absence of a
clea r  cont ra ry sta tement , a long with  “[im]precis[ion]”
as to the “scope of ‘visit or ia l’ powers,” and a  gran t  of
genera l ru lemaking power, 12 U.S.C. § 93a , sufficed to
ent it le the regula t ion  to Chevron  deference.  The cour t
then pronounced it self sa t isfied tha t  “the OCC reached
a  permissible accommodat ion  of conflict ing policies.”
510 F .3d a t  120.  This was misguided. 

F irst , a s th is Cour t  has repea tedly expla ined, it  is
the presumed congressiona l delega t ion , not  verba l
ambiguity it self, tha t  supplies agency power , Gonzales,
546 U.S. a t  255, and agency asser t ions remain  subject
to test ing for  plausibility.  See FDA  v. Brown  &
William son T obacco Corp., 529 U.S. 120, 160 (2000);
Christensen  v. Harris County, 529 U.S. 576, 590 n . *
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(2000) (Sca lia , J ., concurr ing in  par t  and concurr ing in
judgment ).  The fact  tha t  Congress did not  expressly
confirm Sta tes’ power  to enforce their  own non-
preempted laws is no delega t ion : “A ‘gap’ is not  crea ted
in  a  sta tu tory scheme merely because a  sta tu te does
not  resta te [a ] t ru ism,”  Adam s Fruit Co., Inc. v.
Barrett, 494 U.S. 638, 649 (1990).  And th is case is
surely one where common sense, see Gonzales, 546
U.S. a t  274, no less than  const itu t iona l pr inciple,
warns aga inst  the agency’s cla im.  See id . a t  267 (“the
idea  tha t  Congress gave * * * such  broad and unusua l
au thor ity through an  implicit  delega t ion  is not
susta inable”). 

These concerns aside, the OCC’s purpor ted
rein terpreta t ion  of “visit a t ion” is simply not  a
permissible one.  Whatever  uncer ta in ty might  a t tend
the term’s “precise scope,” 510 F .3d a t  117 (emphasis
added), the t ext  of § 484(a ) is unambiguous in  the
respect  relevant  here: Noth ing in  it s language is open
to the in terpreta t ion  the OCC sought  to impose – as
contempla t ing two classes of sta te laws: one,
convent iona lly preempted (e.g., t hose which  would
authorize sta te examiners to supervise na t iona l banks)
and a  second, enforceable aga inst  banks, bu t  on ly by
the federa l government  (and such  pr iva te par t ies as a
Sta te has au thor ized).  See MCI T elecom m unications
Corp. v. AT &T  Co., 512 U.S. 218, 231 (1994).  

On the cont ra ry, a lthough the st a tu tory term has
limited modern  resonance, defin it ions and pract ice
contemporaneous to the NBA’s enactment  make clear
tha t  “visita t ion” refers to the au thor ity of the
char ter ing au thor ity (or  donor , in  the case of a  char ity)
to a ssure tha t  the corpora t ion  is staying with in  t he
powers gran ted and the by-laws est ablished for  it .  See
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Nor  does any other  decision  cit ed in  the OCC’s6

ru lemaking suggest  the cr it ica l ambiguity the Compt roller

T rustees of Dartm outh  College v. Woodward, 17 U.S.
518, 595,  676 (1819) (equa t ing char ter  a s a  cont ract
and by-laws as “it s sta tu tes”).  On th is understanding,
the char ter ing au thor ity has exclusive responsibility
for  examining the corpora t ion  and assuring compliance
with  “it s [the corpora t ion’s] laws” – but  tha t  would not
preclude other  sovereigns from enforcing their
otherwise applicable, genera l laws.

  Rema rkably, t he very cla im  a t  issu e h ere was
advanced – unsuccessfu lly – in  S t. Louis.  There, the
Comptroller  a rgued tha t , preempt ion  aside, the
predecessor  version  of the “visitor ia l powers”
prohibit ion  was an  independen t  ba r  to the Missour i
At torney Genera l’s enforcing his Sta te’s ant i-branching
law aga inst  a  na t iona l bank.  See 263 U.S. a t  643
(counsel’s a rgument ).  After  holding the law not
preempted, the Cour t  rejected the Comptroller ’s cla im
in  emphat ic terms. “[T]ha t  t he United St a t es a lone
may inquire * * * whether  a  na t iona l bank is act ing in
excess of it s cha r ter  powers,”  the Cour t  expla ined, was
beside the poin t  – because: 

What  t he sta te is seeking to do is to vindica te and
enforce it s own law, and the u lt ima te inquiry which
it  propounds is whether  the bank is viola t ing tha t
law, not  whether  it  is complying with  the char ter  or
law of it s crea t ion .

Id . a t  660.

The OCC’s 2004 “rein terpreta t ion” repea ts the very
same “complete misconcept ion ,” id ., th is Cour t
ident ified in  it s 1924 a rgument .  6
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professed to rely on : t he most  plausible suppor t  OCC
summons tu rns ou t  to be an  ar t ifa ct  of it s own
paraphrasing.  Guthrie v. Harkness, 199 U.S. 148, 159
(1905) did  not equa te visit a t ion  with  “enforc[ing]
observance of the laws and regula t ions,” 69 Fed. Reg. a t
1899 (em phasis added) but  ra ther  “its,”  – i.e., the
corporation’s – laws, 199 U.S. a t  159 (emphasis added)
(cit a t ion omit t ed).

Fina lly, in  pronouncing the ru le “reasonable,” the
decision  below did not  apply the “r igor” it  r igh t ly found
lacking from the OCC’s ana lysis.  Not  on ly did the
cour t  a llow the agency to displace Sta t es without  any
factua l finding, bu t  it  uncr it ica lly accepted gener ic
policy “in terest s,” tha t , while typica lly helpfu l to OCC
preempt ion  cla ims, do not  in  fact  suppor t  t h is one. 
Th is  r egu la t ion  d oes n ot  in  fa ct  “pr even t
inconsistent  * * * sta te regula t ion ,” 510 F .3d a t  111 –
it  purpor t s t o respect , not preem pt st a te laws – which
are, by their  na ture, inconsistent ; and, to the extent
pr iva te lawsuit s qua lify as “sta te regula t ion ,” it
preserves them, as well.  Nor , by th is token , does it
a ssure tha t  na t iona l banks answer  to a  single
regula tor , id . a t  120: under  the regime, t hey will
answer  to jur ies in  sta te cour t  cla ss act ion  lawsuit s, a s
well a s the OCC – just  not  st a te law enforcement
officia ls.  

Con clu s ion

The judgment  of the Cour t  of Appea ls should be
reversed.

Respect fu lly submit ted,



36

J oh n  (“Bu z”) Gor m a n

CON F E RE N CE  OF  STATE

BAN K SU P E RVISORS

1155 Con n ect icu t  Ave., N W

5t h  F loor

Wa sh in gt on , D.C. 20036

(202) 728-5726

Da vid  T. Goldber g

   Cou n sel of R ecord

DON AH U E  &  GOLDBE RG, LLP

99 H u dson  St r eet , 8t h  F l.

N ew Yor k , N .Y. 10013

(212) 334-8813

Sea n  H . Don a h u e

DON AH U E  &  GOLDBE RG, LLP

2000 L St r eet , N W, Su it e 808

Wa sh in gt on , D.C. 20036

(202) 466-2234

M AR C H  2009


	csbscover
	csbstables
	08-453_tsac_csbs
	newpage1
	3236




