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INTEREST OF THE AMICUS CURIAE1 

  The New York State School Boards Association, 
Inc. (“NYSSBA”) is a not-for-profit membership 
organization incorporated under the laws of the State 
of New York. Its membership consists of approxi-
mately ninety-three percent (93%) of all public school 
districts in New York State. Pursuant to Section 1618 
of New York’s Education Law, NYSSBA has the 
responsibility of devising practical ways and means 
for obtaining greater economy and efficiency in the 
administration of the affairs and projects of New 
York’s public school districts. NYSSBA often appears 
as amicus curiae before both federal and state court 
proceedings involving constitutional and statutory 
issues affecting public schools, including the educa-
tion of children with disabilities, and indeed has done 
so previously before this Court. NYSSBA fully sup-
ports the rights of disabled children. However, 
NYSSBA has a significant interest in ensuring that 
its members are not subjected to obligations related 
to the education of children with disabilities that 
exceed those specifically set forth in the Individuals 
with Disabilities Education Act, 20 U.S.C. §1400 

 
  1 The parties consented to the filing of this brief, and copies 
of the parties’ written consents have been filed with the Clerk of 
the Court. This brief was not authored in any part by counsel for 
either party, and no person or entity other than the Amicus, its 
members or counsel made a monetary contribution to the 
preparation or submission of this brief. 
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et seq. (“IDEA”). Special education services are costly,2 
and federal financial assistance made available by 
the IDEA is insufficient to cover the cost of special 
education. NYSSBA members, like many other school 
districts across this country, regularly expend often 
scarce local financial and other resources to fully 
comply with their IDEA obligations, which frequently 
limit the type of educational choices they can afford to 
offer their students, including children with disabili-
ties. A decision by this Court in favor of the respon-
dent would impose an added financial liability on 
school districts that would limit the educational 
choices NYSSBA members could afford to offer all of 
their students. 

--------------------------------- ♦ --------------------------------- 
 

 
  2 In New York alone, an examination of the most recent 
available data contained within The New York State School 
Report Card that school districts in the state must submit to the 
New York State Education Department reveals that during the 
2004-05 school year, the average expenditure of all public 
schools in New York State for special education was $19,320 as 
compared to $8,787 for general education students. During the 
2005-06 school year those figures increased to $22,354 for 
special education and $9,168 for general education students. The 
most recent student count data available from the New York 
State Education Department further indicates that on December 
1, 2007 there were a total of 409,856 school age children ages 4-
21 receiving special education programs and services. 
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SUMMARY OF THE ARGUMENT 

  The issue before this Court is whether 20 U.S.C. 
§1412(a)(10)(C)(ii) limits the availability of tuition 
reimbursement as a remedy under the IDEA only to 
parents of children with disabilities “who previously 
received special education and related services under 
the authority of a public agency. . . .” When asked the 
same question, the U.S. Court of Appeals for the 
Ninth Circuit, whose decision in Forest Grove School 
Dist. v. T.A., 523 F.3d 1078 (9th Cir. 2009), is on 
appeal herein, answered no.  

  This Court first recognized a parent’s right to 
tuition reimbursement under the IDEA in its 1985 
decision in Burlington Sch. Comm. v. Dep’t of Educ., 
471 U.S. 359 (1985), based on the statute’s grant of 
authority to courts to award “such relief as the court 
determines is appropriate” under section 1415(e)(2), 
currently codified at 20 U.S.C. §1415(i)(2)(C)(iii). It 
later expanded this right in Florence County Sch. 
Dist. Four v. Carter, 510 U.S. 7 (1993), ruling that a 
parent’s choice of a private school that does not meet 
state educational standards does not impede the 
ability to obtain such relief. 

  In the time since, Congress has reauthorized the 
IDEA twice, first in 1997 and, more recently, in 2004. 
During the 1997 reauthorization, Congress amended 
the IDEA to explicitly provide a statutory right to 
reimbursement (20 U.S.C. §1412(a)(10)(C)). Nothing 
in the 2004 reauthorization materially affects that 
right.  
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  The language at issue herein first appeared in 
the 1997 version of the IDEA within a paragraph 
entitled “Children in Private Schools” (20 U.S.C. 
§1412(a)(10)). It is part of a subparagraph entitled 
“Payment For Education Of Children Enrolled In 
Private Schools Without Consent Of Or Referral By 
The Public Agency” (20 U.S.C. §1412(a)(10)(C)). That 
subparagraph further addresses the topics of “Reim-
bursement For Private School Placement” (20 U.S.C. 
§1412(a)(10)(C)(ii)), and “Limitation On Reimburse-
ment” (20 U.S.C. §1412(a)(10)(C)(iii)). The 2004 reau-
thorization did not change this statutory structure. 

  The plain text of the contested language and its 
contextual framework make clear that the previous 
receipt of special education and related services 
under the authority of a public agency is a condition 
precedent to the recovery of reimbursement as a 
remedy under the IDEA when a school district fails to 
make a FAPE available. The limitation constitutes a 
proper exercise of congressional authority and discre-
tion to determine who may benefit from its laws.  

  Even if the language of 20 U.S.C. §1412(a)(10)(C)(ii) 
is deemed to be ambiguous, further support for a 
literal interpretation thereof is found in the history of 
its incorporation into the IDEA. That history clearly 
establishes a congressional intent, continued in the 
2004 reauthorization, to restrict and refine the IDEA 
rights of children unilaterally enrolled by their par-
ents in private school, and the rights of their parents. 
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  The decision of the Ninth Circuit in this case 
should be reversed. 

--------------------------------- ♦ --------------------------------- 
 

ARGUMENT 

I. Under The Plain Language Of 20 U.S.C. 
§1412(a)(10)(C)(ii) A Parent’s Right To Re-
imbursement Under The IDEA Depends On 
Both A School District’s Failure To Make A 
FAPE Available And Their Child Having 
Previously Received Special Education 
And Related Services Under The Authority 
Of A Public Agency. 

  The IDEA provisions that set forth a parent’s 
statutory right to reimbursement under that law 
read, in relevant part, as follows:  

  (C) PAYMENT FOR EDUCATION OF 
CHILDREN ENROLLED IN PRIVATE 
SCHOOLS WITHOUT CONSENT OF OR 
REFERRAL BY THE PUBLIC AGENCY 

  (i) IN GENERAL – Subject to subpara-
graph (A), this part does not require a local 
educational agency to pay for the cost of edu-
cation, including special education and re-
lated services, of a child with a disability at a 
private school or facility if that agency made 
a free appropriate public education available 
to the child in such private school or facility. 

  (ii) REIMBURSEMENT FOR PRI-
VATE SCHOOL PLACEMENT – If the par-
ents of a child with a disability, who 
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previously received special education 
and related services under the author-
ity of a public agency, enroll the child in a 
private elementary school or secondary 
school without the consent of or referral by 
the public agency, a court or a hearing officer 
may require the agency to reimburse the 
parents for the cost of that enrollment if the 
court or hearing officer finds that the agency 
had not made a free appropriate public edu-
cation available to the child in a timely man-
ner prior to that enrollment (20 U.S.C. 
§1412(a)(10)(C)(i),(ii)) (emphasis added). 

The bolded text highlights the specific language in 
controversy. First introduced during the 1997 reau-
thorization of the IDEA, the above quoted provisions 
were unchanged by the 2004 reauthorization. 

  As this Court explained in Arlington Central Sch. 
Dist. Board of Educ. v. Murphy, it must be presumed 
that the language of the IDEA expresses what Con-
gress intended it to say, and means what it says (548 
U.S. 291, 296 (2006)). This Court has also held that, 
generally, statutory words are to be given the natural 
meaning commonly attributed to them (see, e.g., 
Caminetti v. United States, 242 U.S. 470, 485-86 
(1917)). An exception would apply if the plain lan-
guage of a statute is susceptible to more than one 
meaning (Id., at 485), or if the disposition required by 
the statutory language is absurd (548 U.S. at 296-97). 
Otherwise, the policy choices articulated by Congress 
in the language of a statute must be upheld, regard-
less of the wisdom of those choices (Regan v. Taxation 
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with Representation of Washington, 461 U.S. 540, 
548-49 (1983); Harris v. McRae, 448 U.S. 297, 326 
(1980)).  

  According to the Ninth Circuit, whose decision is 
the subject of the appeal before this Court, the lan-
guage of 20 U.S.C. §1412(a)(10)(C)(ii) is not only 
ambiguous but also inconsistent with the overarching 
purpose of the IDEA and other provisions of the 
statute. For the reasons that follow, the Amicus 
respectfully disagrees and urges this Court to reverse 
the Ninth Circuit’s decision and enforce the plain 
language of the statute. 

 
A. The Language Of 20 U.S.C. §1412(a)(10) 

(C)(ii) Is Not Ambiguous. 

  The Ninth Circuit determined that the statutory 
language at issue herein is ambiguous because “its 
text does not clearly create a categorical bar . . . ” to 
tuition reimbursement when a child has not previ-
ously received special education services from a 
public school (Forest Grove School Dist. v. T.A., 523 
F.3d at 1086). However, the natural reading of 20 
U.S.C. §1412(a)(10)(C)(ii) is plainly discernable from 
both the common meaning of its words and its contex-
tual features. Therefore, the statute’s plain language 
is unambiguous and enforceable (see, Hartford Un-
derwriters Insurance Company v. Union Planters 
Bank, N.A., 530 U.S. 1, 7-8 (2000)).  

  First incorporated into the IDEA during the 1997 
reauthorization of the statute, the contested language 
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appears in a subparagraph entitled “Payment For 
Education Of Children Enrolled In Private Schools 
Without Consent Of Or Referral By The Public 
Agency,” (20 U.S.C. §1412(a)(10)(C)). Moreover, it is 
part of a paragraph that expressly sets forth the 
rights of “Children in Private Schools” (20 U.S.C. 
§1412(a)(10)).  

  It is without question that the statutory frame-
work within which Congress incorporated the lan-
guage at issue herein defines both the right of 
children in private schools to receive IDEA services 
and the right of parents who unilaterally place their 
children in private school to obtain tuition reim-
bursement as a remedy under the statute. 20 U.S.C. 
§1412(a)(10)(C)(ii) must be read within this larger 
structure, rather than in isolation. From that view, 
the language at issue makes clear that a parent’s 
right to recover reimbursement as a remedy under 
the IDEA depends both on a district’s failure to make 
a FAPE available, and their child’s previous receipt of 
special education and related services under the 
authority of a public agency. 

 
B. The Limitation Imposed By 20 U.S.C. 

§1412(a)(10)(C)(ii) On A Parent’s Right 
To Reimbursement Is A Proper Exercise 
Of Congressional Authority. 

  The Ninth Circuit also determined that inter-
preting the statutory language at issue herein to 
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create a categorical bar to reimbursement as a rem-
edy under the IDEA would be contrary to “the 
broader context of the statute . . . to give children 
with disabilities an appropriate and free education . . . 
[and] produce a substantive effect that is [in]com-
patible with the rest of the law” (523 F.3d 1078 at 
1086). 

  However, as this Court has observed on more 
than one occasion, the IDEA is a funding statute 
(Arlington Central Sch. Dist. Board of Educ. v. Mur-
phy, 548 U.S. at 295; Schaffer v. Weast, 546 U.S. 49, 
51 (2005)). It provides federal financial assistance for 
states and local educational agencies that comply 
with various requirements designed to secure a FAPE 
for children with disabilities (Board of Educ. of 
Hendrick Hudson Central Sch. Dist. v. Rowley, 458 
U.S. 176, 179 (1982); see, 20 U.S.C. §§1412; 1413).3  

  It is without dispute that Congress has the 
authority to set and revise the terms upon which it 
will make federal financial assistance available under 
its various laws, including the IDEA (548 U.S. at 
296). Furthermore, it is within the discretion of 
Congress to determine who will benefit from the 
“largesse” of its laws (see, Regan v. Taxation with 

 
  3 Some of those requirements establish rules for the identi-
fication, evaluation and educational placement of children with 
disabilities (20 U.S.C. §1414), and provide for procedural safe-
guards that protect the rights of disabled children and their 
parents under the statute (20 U.S.C. §1415). 
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Representation of Washington, 461 U.S. at 548-49; 
Harris v. McRae, 448 U.S. at 326).  

  The limitation on a parent’s right to reimburse-
ment at issue herein is but one of several changes 
first instituted by Congress during the 1997 reau-
thorization that redefined the IDEA rights of children 
attending private school. For example, prior to the 
1997 reauthorization, the IDEA addressed the subject 
of children with disabilities in private schools in a 
subsection that set out the “REQUISITE FEA-
TURES” that needed to be included in the plan that 
states meeting the IDEA’s eligibility requirements 
must submit to the Secretary of Education (former 20 
U.S.C. §1413(a)). One of the paragraphs in that 
subsection required that states: 

  (4) Set forth policies and procedures to 
assure – 

  (A) that, to the extent consistent with 
the number and location of children with dis-
abilities in the State who are enrolled in pri-
vate elementary and secondary schools, 
provision is made for the participation of 
such children in the program assisted or car-
ried out under this subchapter by providing 
for such children special education and re-
lated services; and 

  (B) that – 

  (i) children with disabilities in private 
schools and facilities will be provided special 
education and related services (in conformance 
with an individualized education program as 
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required by this subchapter) at no cost to 
their parents or guardian, if such children 
are placed in or referred to such schools or 
facilities by the State or appropriate local 
educational agency as the means of carrying 
out the requirements of this subchapter or 
any other applicable law requiring the provi-
sion of special education and related services 
to all children with disabilities within such 
State, and 

  (ii) in all such circumstances, the State 
educational agency shall determine whether 
such schools and facilities meet standards 
that apply to State and local educational 
agencies and that children so served have all 
the rights they would have if served by such 
agencies (former 20 U.S.C. §1413(a)(4)). 

  The 1997 reauthorization removed the above 
provisions and placed them in a new section regard-
ing state eligibility requirements, and incorporated 
them, with some changes, within a new paragraph 
entitled “Children in Private Schools” that remains 
codified at 20 U.S.C. §1412(a)(10) under the current 
IDEA as reauthorized in 2004. Whereas the 1997 
reauthorization left the text of former section 
1413(a)(4)(B) virtually unchanged, it amended the 
text of former section 1413(a)(4)(A) so as to impose 
limitations that restricted the availability of IDEA 
services to private school students to a proportionate 
share of funds made available by the IDEA. Those 
amendments read as follows: 
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  (A) CHILDREN ENROLLED IN PRI-
VATE SCHOOLS BY THEIR PARENTS – (i) 
IN GENERAL – To the extent consistent 
with the number and location of children 
with disabilities in the State who are en-
rolled by their parents in private elemen-
tary and secondary schools, provision is 
made for the participation of those children 
in the program assisted or carried out under 
this part by providing for such children spe-
cial education and related services in accor-
dance with the following requirements, 
unless the Secretary has arranged for 
services for those children under sub-
section (f): 

  (I) Amounts expended for the pro-
vision of those services by a local edu-
cational agency shall be equal to a 
proportionate amount of Federal funds 
made available under this part.  

  (II) Such services may be provided 
to children with disabilities on the 
premises of private, including paro-
chial, schools, to the extent consistent 
with law (former 20 U.S.C. §1412(a)(10)(A)(i)) 
(emphasis added). 

  From its early beginnings, the IDEA reflects a 
history of statutory evolution and adjustments to 
congressional policy regarding the education of chil-
dren with disabilities (see, Board of Educ. of Hendrick 
Hudson Central Sch. Dist. v. Rowley, 458 U.S. at 191-
92). At every step, that evolution has been informed 
by specific findings set forth in the statute itself, and 
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the national experience regarding implementation of 
previous requirements (see, S. Rep. 105-17, 5 (1997 
WL 244967); H.R. Rep. 105-95 (1997 U.S.C.C.A.N. 78, 
82)). Each of its reauthorizations has changed prior 
IDEA requirements. 

  The limitation on the availability of IDEA ser-
vices for children in private school and the limitation 
on a parent’s right to reimbursement at issue are part 
of that evolution. They constitute a departure from 
prior law, but also represent the articulation of con-
gressional policy regarding the benefits available 
under the IDEA and the recipients of those benefits. 
That policy is within the discretion of Congress and 
must be upheld irrespective of its wisdom (see, Regan 
v. Taxation with Representation of Washington, 461 
U.S. at 548-49 (1983); Harris v. McRae, 448 U.S. at 
326 (1980)). 

 
C. Enforcement Of The Plain Language 

Of 20 U.S.C. §1412(a)(10)(C)(ii) Will Not 
Produce An Absurd Result. 

  According to this Court, a literal application of 
otherwise plain statutory language is not appropriate 
if the disposition required by the terms of the lan-
guage is deemed absurd because it “will produce a 
result demonstrably at odds with the intentions of 
the drafters” (United States v. Ron Pair Enterprises, 
Inc., 489 U.S. 235, 242 (1989)). However, that is 
not the case herein. As set forth above, 20 U.S.C. 
§1412(a)(10)(C)(ii) is part of a larger statutory 
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framework defining the IDEA rights of children in 
private schools and their parents. Its enactment 
constituted a proper exercise of congressional author-
ity and discretion regarding who may benefit from 
federal laws, and the terms and conditions applicable 
to the receipt of those benefits.  

  Nonetheless, the Ninth Circuit determined that a 
literal application of 20 U.S.C. §1412(a)(10)(C)(ii) 
would lead to an absurd result because it would make 
parents wait for their child to receive special educa-
tion from a public school before placing the child in 
an appropriate private school, even when a school 
district is uncooperative and its special education 
services inappropriate. In addition, the Ninth Circuit 
noted that where a school district determines not to 
classify a child as disabled, that child “would never 
receive special education in public school and there-
fore would never be eligible for reimbursement . . . ” 
(523 F.3d 1078 at 1087). 

  However, the statutory language at issue herein 
initially “ensures that a parent’s rejection of a public 
school placement is not based on mere speculation as 
to whether the recommended school placement would 
have been appropriate” (Board of Educ. of City Sch. 
Dist. of City of New York v. Tom F., 2005 WL 22866, at 
*3 (S.D.N.Y. Jan. 4, 2005)). Furthermore, the IDEA 
affords parents the right to challenge a district’s 
determination to not classify their child as a child 
with a disability eligible for services under the stat-
ute (20 U.S.C. §1415(b)(6)). Thus, the Ninth Circuit’s 
fear of a child languishing in a public school without 
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redress or opportunity to ever receive special educa-
tion services is unfounded. 

  Moreover, as discussed below, the legislative 
history of 20 U.S.C. §1412(a)(10)(C)(ii) establishes 
that its adoption was part of an effort by Congress to 
resolve the problem of escalating litigation (S. Rep. 
105-17, 13 (1997 WL 244967); H.R. Rep. 105-95 (1997 
U.S.C.C.A.N. 78, 90)). Nothing precludes Congress 
from addressing within the statute fiscal considera-
tions associated with the implementation of the IDEA 
(see, Arlington Central Sch. Dist. Board of Educ. v. 
Murphy, 548 U.S. at 303). 

 
II. The History Of 20 U.S.C. §1412(a)(10)(C)(ii) 

Supports Enforcement Of Its Plain Lan-
guage. 

  As set forth above, 20 U.S.C. §1412(a)(10)(C)(ii) 
was first incorporated into the IDEA during the 1997 
reauthorization of the statute. From the beginning, a 
primary concern of the IDEA has been to ensure the 
availability of a FAPE to all children with disabilities. 
However, the 1997 reauthorization marked a change 
in the statute’s emphasis which was redirected at 
ensuring greater access to the general curriculum for 
students with disabilities and that efforts to educate 
disabled children are effective. 

  As indicated by accompanying Senate and House 
Reports, Congress viewed the 1997 reauthorization 
“as an opportunity to review, strengthen, and improve 
IDEA to better educate children with disabilities and 
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enable them to achieve a quality education . . . ” (S. 
Rep. 105-17, 5 (1997 WL 244967); H.R. Rep. 105-95 
(1997 U.S.C.C.A.N. 78, 82)).  

  One of the ways in which Congress expected the 
1997 reauthorization to realize that opportunity was 
by “assisting educational agencies in addressing the 
costs of improving special education and related 
services to children with disabilities . . . ” (Id.). An-
other was “to clarify the responsibility of public school 
districts to children with disabilities who are placed 
by their parents in private schools” and yet another to 
“resolve a number of issues that [had] been the sub-
ject of an increasing amount of litigation in the last 
few years” (S. Rep. 105-17, 13 (1997 WL 244967); 
H.R. Rep. 105-95 (1997 U.S.C.C.A.N. 78, 90)).  

  It is beyond dispute that, ever since this Court’s 
Burlington decision, litigation over tuition reim-
bursement has comprised a large majority of special 
education cases. Neither can it be disputed that the 
cost of litigation, in addition to the actual reim-
bursement of tuition, can significantly drain the 
limited resources available to school districts to 
ensure that children with disabilities not only have 
access to a FAPE, but also can achieve a quality 
education. Thus, it was appropriate for Congress to 
address these problems within the IDEA itself. As 
this Court has indicated, “[t]he IDEA . . . does not 
seek to promote [its over-arching] goals at the ex-
pense of all other considerations, including fiscal 
considerations” (Arlington Central Sch. Dist. Board of 
Educ. v. Murphy, 548 U.S. at 303). The contested 
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language was specifically designed to curtail a prolif-
erating cost problem that impedes a school district’s 
ability to maximize use of the limited federal funds 
available to adequately educate disabled children.  

  The consequences of enforcing the plain language 
of 20 U.S.C. §1412(a)(10)(C)(ii) might be viewed by 
some as severe. But they are no more harsh than 
those imposed by contemporaneously enacted limita-
tions on the right of children with disabilities unilat-
erally enrolled by their parents in private schools to 
participate in programs assisted or carried out under 
the IDEA. Notwithstanding the IDEA’s overarching 
goal of ensuring that all children with disabilities 
have access to a FAPE, the 1997 reauthorization 
provided at 20 U.S.C. §1412(a)(10)(A)(i) that the 
amount of IDEA funds school districts must expend 
for the provision of services to children unilaterally 
enrolled by their parents in private school is limited 
to a proportionate share of those funds. Federal IDEA 
regulations adopted to implement the 1997 reau-
thorization further specified that children with dis-
abilities unilaterally enrolled by their parents in 
private school have no individual right to some or all 
of the services they would receive if enrolled in a 
public school (former 34 C.F.R. §§300.454(a)(1); 
300.455(a)(2),(3)). Neither do they have an individual 
right to a due process hearing to challenge any of the 
services the public school actually offers (former 34 
C.F.R. §300.457). Instead, decisions about which 
children will receive services and what services 
will be provided to them are made by public school 



18 

officials in consultation with representatives of pri-
vate school children with disabilities (former 34 
C.F.R. §300.454(a)(2), (b), (c)). Complaints about the 
services provided are filed with the state educational 
agency (former 34 C.F.R. §300.457). The 2004 reau-
thorization and its implementing regulations con-
tinue the 1997 statutory and regulatory scheme 
(20 U.S.C. §1412(a)(10)(A)(iii); 34 C.F.R. §§300.130-
150).  

  Thus, it is clear from the history of its incorpora-
tion into the IDEA that the statutory language at 
issue herein should be upheld and enforced. The 
decision of the Ninth Circuit should be reversed. A 
contrary result would contravene the plain language 
of the statute and the intent of its drafters. It would 
negatively affect the ability of school districts to 
provide appropriate educational opportunities to all 
of their students. 

--------------------------------- ♦ --------------------------------- 
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CONCLUSION 

  For the foregoing reasons, the decision of the 
Ninth Circuit should be reversed. 
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