American Bar Association
www.supremecourtpreview.org

Nos. 08-294 and No. 08-289

IN THE
Supreme Gourt of the Anited Stutes

THOMAS C. HORNE, SUPERINTENDENT OF PUBLIC
INSTRUCTION OF THE STATE OF ARIZONA,
Petitioner
and
SPEAKER OF THE ARIZONA HOUSE OF
REPRESENTATIVES AND PRESIDENT OF THE ARIZONA
SENATE,
Petitioners
V.
MIRIAM FLORES, INDIVIDUALLY AND AS PARENT OF
MIRIAM FLORES, MINOR CHILD; ROSA RZESLAWSKI,
INDIVIDUALLY AND AS PARENT OF MARIO
RZESLAWSKI, MINOR CHILD; STATE OF ARIZONA; AND
MEMBERS OF THE ARIZONA STATE BOARD OF
EDUCATION IN THEIR OFFICIAL CAPACITIES
Respondents.

On Writ of Certiorari to the United States Court of
Appeals for the Ninth Circuit

AMICI CURIAE BRIEF OF ASIAN AMERICAN JUSTICE
CENTER, NATIONAL COUNCIL OF LA RAZA, ET AL, IN

SUPPORT OF RESPONDENTS
KAREN K. NARASAKI ALAN S. GILBERT
VINCENT A. ENG Counsel of Record
MEREDITH S.H. HIGASHI RICHARD M. ZUCKERMAN
ASIAN AMERICAN KATHERINE J. EVANS*
JUSTICE CENTER CHRISTOPHER H. LEE**
1140 Connecticut Ave., NW JONATHAN P. CHOCK*
Suite 1200 SONNENSCHEIN NATH &
Washington, DC 20036 ROSENTHAL LLP
(202) 296-2300 7800 Sears Tower
233 South Wacker Dr.

Chicago, IL 60606-6404
(312) 876-8000
* Admitted only in California
** Admitted only in Arizona
Counsel for Amici Curiae
[Additional Amici listed on inside coverl

WILSON-EPES PRINTING CO., INC. — (202) 789-0096 — WASHINGTON, D.C. 20001


ThorntoS
New Stamp


ADDITIONAL AMICI CURIAE
Asian American Institute
Asian Law Caucus

Asian Pacific American Legal Center of Southern
California

Asian Pacific American Legal Resource Center
Boat People SOS
California Rural Legal Assistance Foundation
Child Care Law Center
Coalition of California Welfare Rights Organizations
Empire Justice Center
Isabel Framer
The Fred T. Korematsu Center for Law and Equality
Hmong National Development, Inc.
Japanese American Citizens League
Legal Aid Association of California

National Korean American Service & Education
Consortium

Organization of Chinese Americans, Inc.
Sikh American Legal Defense and Education Fund
South Asian Americans Leading Together
Southeast Asia Resource Action Center

The Watsonville Law Center



i
TABLE OF CONTENTS

STATEMENT OF INTEREST OF AMICI CURIAE..1
SUMMARY OF ARGUMENT ......cccocoiiiiirccreeeneanee 3
ARGUMENT .....covviiiiiiiiiin e 5

A. CONTINUED ENFORCEMENT OF THE EQUAL
EDUCATIONAL OPPORTUNITIES ACT IS CRITICAL
To GIVE ENGLISH LANGUAGE LEARNERS A FAIR
CHANCE IN OUR SOCIETY.....cceovveeeeeireeeeeeeeeenen 5

1. Equal Access To Public Education Is A
Fundamental Civil Right................................. 6

2. There Is Still A Wide Achievement Gap
Between ELL Students And Native English
SPEAKETS. ..o 8

a. Providing Educational Opportunities To
ELL Students Is A National Issue Not
Limited To A Few States. oveeiniieeaaaen.. 8

b. Native English Speakers Continue To
Outscore ELL Students On Tests............. 9

c. Effective ELL Programs Increase The
Number Of High School Graduates. ...... 11

3. Effective ELL Programs Address The Needs
Of The Changing Population of U.S. Schools.
............................................................................. 12

B. EFFECTIVE ENGLISH LANGUAGE LEARNER
PrOGRAMS THAT Focus ON ENGLISH



i

PROFICIENCY FOR STUDENTS ARE CRITICAL FOR
SUCCESSFUL IMMIGRANT INTEGRATION............. 14

1. English Proficiency Is Critical To Social,
Economic And Familial Integration. ........... 14

2. Learning English Is Most Effective When
Children Are Taught As Early As Possible.
............................................................................. 15

3. Effective ELL Programs Benefit Society As
AWhole.......cooooii 17

C. THE COURT SHOULD NOT CONSIDER
COMPLIANCE WITH THE NCLB EQUIVALENT TO
COMPLIANCE WITH THE EEOA........cccovveeen. 20

D. Awmict IN SUPPORT OF PETITIONER IMPROPERLY
SEEK TO REFRAME THIS CASE INTO A DEBATE
ABOUT EDUCATIONAL THEORY. .....oceeveeeeeeene.. 26

CONCLUSION .....ciiiiitiiiiitteninreecnesinee e 30
APPENDIX A ..ottt 1-A



11

TABLE OF AUTHORITIES

FEDERAL CASES

Alliance for Children v. City of Detroit
Public Schools, 475 F.Supp.2d 655
(E.D. Mich. 2007) ...ceeiiiieieieiieieieeeeenee 21

Brown v. Board of Education,
347 U.S. 483 (1954) ..o 6

Flores v. Arizona, 516 F.3d 1140
(9th Cir. 2008) .oeeeeeeeeeeeeeeeeeeeeeeeen, 17, 26, 27

Fresh Start Academy v. Toledo Board
of Education, 363 F.Supp.2d. 910
(N.D. Ohio 2005) ....coeveurrireeneneeeereeeeeeeeeeenns 21

Gomez v. Illinois State Bd. of Education,
811 F.2d 1030 (7th Cir. 1987) ......ccevvevenenn. 21

Lau v. Nichols, 414 U.S. 563 (1974) ...... 3,6, 7

Morales v. Shannon, 516 F.2d 411

(Bth Cir. 1975) coeeeeeeeeeeeeeeeeeeeeeee e 21
FEDERAL STATUTES

20 U.S.C. §§ 1701, et seq. (1974) ......... passim
20U.S.C.§ 1703 v 7,21
20U.S.C.§1706..cccuueereeeeeeeeieeeeeeeeeeeeee 20, 21
20 U.S.C. § 2000d, et seq. (1964)................ 6,7

20 U.S.C. § 6847 ..o, 25

Page(s)



20 U.S.C. § T90T(R)...cevieeieiiieeieieeieieeean
20 U.S.C. §8§ T844 ..o



OTHER AUTHORITIES

Bureau of Labor Statistics, Employment
Projections: Pays to Play
(March 6, 2009) .......ooooviiiiieeeieeieeeeeeeee. 18

California Department of Education News
Release #08-117, Sept. 9, 2008, tbl.1.....12, 19

Clive R. Belfield and Henry M. Levin, The
Return on Investment for Improving
California’s High School Graduation Rate
California Dropout Research Project

(AUE. 2007) ..o 19

Dr. James Thomas Tucker, Waiting Times for
Adult ESL Classes and the Impact on English
Learners, The National Association of Latino
Elected and Appointed Officials Education
Fund (June 2006) .........ccccoerirriniiireeees 16

Hoyt Bleakley and Aimee Chin, What Holds

Back the Second Generation? The Intergenerational
Transmission of Language Human Capital Among
Immigrants, The Center for Comparative

Immigration Studies, University of California,
San Diego (Oct. 2004) .....c.oooveevieeeeieeeeneenen. 15



vi

Jason Amos, Dropouts, Diplomas, and Dollars-
U.S. High Schools and the Nation’s Economy,
Alliance for Excellent Education

(AUE. 2008) ..o 19

Jeanne Batalova, Michael Fix, Julie Murray,
Measures of ChangeThe Demography and
Literacy of Adolescent English Learners,
Carnegie Corporation of New York

(2007) e, 9,13, 14, 15

Kenji Hakuta, Yuko Goto Butler, and Daria
Witt, How Long Does it Take FEnglish Learners
to Attain Proficiency? The University of
California Linguistic Minority Research
Institute (2000) .c.covevererereieierereieieeeeeeeeeenns 16

M.M. McMillen, P. Kaufman, & S. Klein,
Dropout rates in the United States-

Mellissa Lazarin, A Race Against the Clock:
The Value of Expanded Learning Time for
English Language Learners, Center for
American Progress (Dec. 2008) ....... 10, 11, 18

Michael Fix and Margie McHugh,

Pre K-12 Fducation of Immigrants and
FEnglish Language Learners, Migration
Policy Institute (2008).........cccccveverrerrerrernnee. 5

National Association for the Education of
Young Children (NAEYC), Screening and
Assessment of Young FEnglish-Language
Learners, Supplement to the NAEYC Position
Statement on Early Childhood Curriculum,



Vil

Assessment, and Program Evaluation
(Summer 2005) ......cocoeeeeeeeeeeeeeeeeeeee e 16

National Clearinghouse for English
Language Acquisition and Language
Instruction Educational Programs

The Growing Number of Limited Fnglish
Proficient Students: 1995/96-2005/06

New York State Board of Regents,
Graduation Rates’ Students Who Started
9th Grade 1n 2001, 2002 and 2003 and
2006-07 Regents Examination Results
(Aug. 11, 2008) ...ooveeveeeeeereneereeenn. 12, 18, 19

Richard Fry, Explaining the English
Language Learner Achievement Gap,
Pew Research Center (June 26, 2008)....... 8 9

U.S. Census Bureau, Farnings Gap
Highlighted by Census Bureau Data on
Educational Attainment 2007) .....c...c......... 18

U.S. Census Bureau, Language Spoken

at Home for the Population 5 Years

and Over, 2006 American Community
SUrVey (2006) ....ooovieeeeeieeeieeeeeeeeeeeeeeeeea 5

United States Government Accountability

Office, “No Child Left Behind Act: Assistance

from Education Could Help States Better Measure
Progress of Students with Limited English
Proficiency,” GAO-06-815, at 13

(July 26, 2006) ......ceeeeereereenne. 11, 23, 24, 25



Viil

U.S. Department of Education, Fact Sheet:
NCLB Provisions Ensure Flexibility and
Accountability for Limited English Proficient
Students, (last modified Feb. 19, 2004)....... 23

William Myhill, The State of Public Education
and the Needs of English Language Learners
in the Era of “No Child Left Behind,” 8

J. Gender Race & Just. 393, 435-436

2004) ..o 10



STATEMENT OF INTEREST OF AMICI
CURIAE!

Asian American Justice Center (‘AAJC”)

AAJC is a mnational non-profit, non-partisan
organization whose mission is to advance the human
and civil rights of Asian Americans. AAJC focuses
its work to promote civic engagement, forge strong
and safe communities, and create an inclusive society
on a local, regional, and national level. Collectively,
AAJC and 1its Affiliates, the Asian American
Institute, Asian Law Caucus, and the Asian Pacific
American Legal Center of Southern California, have
over 50 years of experience in providing legal, public
policy, advocacy, and community education. A
nationally recognized voice on immigration and
immigrants’ rights on behalf of Asian Americans,
AAJC has long spearheaded advocacy and education
in the community on matters affecting immigrant
mdividuals and families. In particular, AAJC’s
Adult English Language Learning Program strives to
shape legislative and public education policies to
encourage support of English language acquisition
and immigrant integration.

National Council of La Raza (“NCLR”)

NCLR 1s a private, non-profit, non-partisan
organization established in 1968 to reduce poverty
and discrimination and improve life opportunities for
Hispanic Americans. NCLR works toward this goal
through two primary, complementary approaches:

1 No counsel for a party authored this brief in whole or in part,
and no counsel or party made a monetary contribution intended
to fund the preparation or submission of this brief. No person
other than amici curiae, its members, or its counsel made a
monetary contribution to its preparation or submission. The
parties’ written consents to the filing of this brief have been
filed with the Clerk of the Court.
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capacity-building assistance to support and
strengthen Hispanic community-based organizations
and applied research, policy analysis, and advocacy.
NCLR, which has a long history of working on behalf
of English Language Learner (“ELL”) students,
recognizes that enforcement of the Equal
Educational Opportunities Act is critical to the
education of these students. Because 39 percent of
Hispanic students are ELL, NCLR believes that
denying educational opportunities to ELL students
will have a mnegative effect on the educational
outcomes of a large segment of the Hispanic student
population.

Joining AAJC and NCLR as amici curiae in this
brief are public interest, national advocacy, civil
rights, and legal services organizations whose
members or constituencies are affected on a daily
basis by their ability to access effective ELL
programs. The statements of interest for these
additional amicr are included in Appendix A.
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SUMMARY OF ARGUMENT

The population of students in need of English
language instruction continues to grow, state by
state and nationwide. It is undisputed that English
Language Learners (“ELL”) who are provided with
appropriate English instruction are better equipped
to become productive members of society, by almost
any measure. They are more likely to succeed
academically, obtain a high school diploma, and
facilitate the integration into the broader society of
their families and communities. Despite these
acknowledged benefits of effective English language
instruction, the achievement gap between ELL
students and their native English-speaking peers
continues to grow.

The ability of ELL students to participate equally
in a state’s school system is a civil right, see Lau v.
Nichols, 414 U.S. 563 (1974), and the Equal
Educational Opportunities Act (‘EEOA”) provides an
express remedy for an individual student whose
rights are being violated by inadequate English
language instruction. The Ninth Circuit properly
affirmed the district court’s holding that Arizona’s
arbitrary and capricious underfunding of programs
for ELL students continued to violate the EEOA.

While there are many distinctions between the
equality-based structure of the EEOA and the
gradual, remedial framework of the No Child Left
Behind Act (“NCLB”), one important difference is
that the EEOA, a civil rights statute, provides
individual students the right to rectify insufficient
English language instruction through an express
private right of action. If a state’s compliance with
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the NCLB were found to constitute compliance with
the EEOA, the right to require a state to take
appropriate action to ensure equal education for all
might be lost. The Ninth Circuit properly held that
the NCLB does not supersede the EEOA, and thus
there was no change in law that justified providing
relief from the district court’s judgment.

Certain amicr in support of Petitioners insist that
the court below was influenced by a preference for
bilingual instruction over English-immersion
instruction. There is nothing in the Ninth Circuit’s
opinion that would so indicate. The Court of Appeals
expressed no preference for bilingual education,
clearly acknowledging that determining how to
educate ELL students i1s within a state’s discretion.
Such attempts to reframe the issues before this
Court should be disregarded.
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ARGUMENT

A. CONTINUED ENFORCEMENT OF THE
EQUAL EDUCATIONAL OPPORTUNITIES
AcT Is CRITICAL To GIVE ENGLISH
LANGUAGE LEARNERS A FAIR CHANCE IN
OUR SOCIETY.

In the 2005-06 school year, there were more than
5 million public school students with limited English
proficiency in the United States (“English Language
Learners” or “ELL”)2—today, over three-quarters of
ELL elementary school students and over one-half of
ELL secondary school students are native-born
American citizens.3 This reflects our multicultural society.
Over 54 million people living in the United States
speak a language other than English at home,4 and
nearly 3 million children between ages 5 and 17 live
in households that are deemed to be “linguistically
isolated,” meaning that no member of the household
over age 14 speaks English very well.> Over 10.8

2 NATIONAL CLEARINGHOUSE FOR ENGLISH LANGUAGE
ACQUISITION AND LANGUAGE INSTRUCTION EDUCATIONAL
PROGRAMS (NCELA), The Growing Number of Limited English
Proficient Students. 1995/96-2005/06 (2007), available at
http//www.ncela.gwu.edu/policy/states/reports/statedata/2005L
EP/GrowingLEP_0506.pdf.

3 Michael Fix and Margie McHugh, Pre K-12 Education of
Immigrants and English Language Learners, Migration Policy
Institute, at 2 (2008), available at change.gov/page/-
Jopen%20government/yourseatatthetable/20081217_mpi2.pdf.
4 U.S. CENSUS BUREAU, Language Spoken at Home for the
Population 5 Years and Over, 2006 American Community
Survey, tbl.52 (2006), available at
http://www.census.gov/compendia/statab/tables/09s0052.pdf.

5 U.S. CENSUS BUREAU, Language Spoken at Home for the
Population 6 Years and Over, 2006 American Community
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million children between ages 5 and 17 (20.3% of the
population for this age group) speak a language other
than English at home, and over 2.8 million of those
children speak English less than “very well.”6

The large number of children with limited
English proficiency presents an enormous challenge
to our school system. Even with the major advances
in equal education rights in the 55 years since Brown
v. Board of Fducation, 347 U.S. 483 (1954),
inequality persists in America’s public school system
between children who have learned English as their
primary language and children who lack English
proficiency.

Continued enforcement of the Equal Educational
Opportunities Act (“EEOA”) is critical to overcome
this inequality and give English Language Learners
a fair chance in our society.

1. Equal Access To Public Education Is A
Fundamental Civil Right.

Since Brown, equal access to education has been
identified as an imperative within America’s public
school systems. While legislatures and executives at
both the state and federal level have recognized the
importance of equal educational opportunity, the
courts have had to play a continuing role to ensure
that progress 1s made.

In Lau v. Nichols, 414 U.S. 563 (1974), this Court
upheld claims made under the Civil Rights Act of

Survey, thl.227 (2006), available at
http://www.census.gov/compendia/statab/tables/09s0227 pdf.

8 1d.
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1964 by Chinese-American students with limited
English proficiency who were being denied access to
educational opportunities:

[TThere is no equality of treatment merely by
providing students with the same facilities,
textbooks, teachers, and curriculum; for
students who do not understand English are
effectively foreclosed from any meaningful
education ... [blasic English skills are at the
very core of what public schools teach.
Imposition of a requirement that, before a
child can effectively participate in the
educational program, he must already have
acquired those basic skills is to make a
mockery of public education.

Id. at 566. This Court recognized in Lau that a
student’s primary language is so closely related to
his or her national origin that language-based
discrimination 1is effectively a proxy for national
origin discrimination. /d. at 568.

In the same year as the Lau decision, Congress
enacted the Equal Educational Opportunities Act of
1974. The EEOA prohibits discrimination against
students, faculty and staff in public schools and
requires that state governments take action to
overcome barriers to students’ equal participation in
public schools. At issue in this case is section 1703(f)
of the EEOA, which prohibits States from denying
“equal educational opportunity to an individual on
account of his or her race, color, sex or national
origin by ... the failure [of] an educational agency to
take appropriate action to overcome language
barriers that impede equal participation by its
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students in its instructional programs.” 20 U.S.C. §
1703.

Since 1its passage, the EEOA has been
instrumental in improving educational opportunities
for students who are not native English speakers.
However, while the EEOA requires states to take
appropriate action to overcome language barriers,
states do not always do so of their own accord.

2. There Is Still A Wide Achievement Gap
Between ELL Students And Native English
Speakers.

Notwithstanding passage of the EEOA, an
achievement gap remains between ELL students and
their native-English-speaking peers.

a. Providing Educational Opportunities To
ELL Students Is A National Issue Not

Limited To A Few States.

While the populations of five states (Arizona,
California, Florida, New York and Texas) accounted
for about 70 percent of the nation’s ELL students in
the 2003-04 school year, ELL population growth
varies dramatically by state.” States with a recent
influx of immigrants are experiencing much higher
increases in their ELL student population than
states that have heretofore had large ELL student
populations. For example, ELL enrollment between
1995 and 2005 increased 26 percent in California, a
state with a long history of receiving immigrants;

7 Richard Fry, Explaining the English Language Learner
Achievement Gap, Pew Research Center (June 26, 2008),
available at http://pewresearch.org/pubs/882/english-language-
learner.
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ELL enrollment during the same period expanded by
372 percent in North Carolina, a state only recently
experiencing sharp gains 1In its 1mmigrant
population.8

b. Native English Speakers Continue To
Outscore ELL Students On Tests.

Assessment data from the states with the highest
populations of ELL students uniformly indicate that
ELL students are much less likely than other
students to score at or above proficient levels in
mathematics, reading, and language arts.?

Advancements in ELL educational programs
have done little to close the achievement gap
between ELL students and native English-speaking
students. In many subjects, this gap continues to
grow. The Stanford Achievement Test, 9th Edition
(the “Stanford 97), provides for the assessment of
students in grades two through eleven every year in
reading, math and language (as well as other
subjects at targeted grade levels). In 1998, the
national percentile rank of the average ELL student
score on the Stanford 9 reading and language tests
was consistently 20 or more points lower than the
overall student body and 16 points lower in math and
spelling.10 In social sciences, which is assessed in

8 Jeanne Batalova, Michael Fix, Julie Murray, Measures of
Change’ The Demography and Literacy of Adolescent English
Learners, Carnegie Corporation of New York, at 12 (2007).
available at
http://www.migrationpolicy.org/pubs/Measures_of_Change.pdf

9 Fry, supra note 7.

10 While reading, language and math skills are tested in grades
2-11, Spelling is only assessed in grades 2-8.
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grades nine through eleven, the average discrepancy
was 21.2 points.!!

The average achievement gap between ELL
students and all students increased notably between
1998 and 2002. The Stanford 9 results over this five
year period show that the gaps in reading, math and
language scores between ELL students and the
overall student body from grades 6-8 increased by
7.33, 8.33, and 5.67 percentage points respectively.
Older students followed a different trend.

Nationwide, only 30 percent of fourth-grade ELL
students are “at or above basic” in reading, compared
to 71 percent of native English speakers.12 The gap
is slightly larger among eighth-graders. Similar
double-digit gaps are prevalent in math, though
slightly smaller among students in grade four.!3 The
gaps remain relatively unchanged among high school
students where achievement levels decrease over the
entire student body.!4

11 See William Myhill, The State of Public Education and the
Needs of English Language Learners in the Era of “No Child
Left Behind,”8 J. Gender Race & Just. 393, 435-436 (2004).

12 Mellissa Lazarin, A Race Against the Clock: The Value of
FExpanded Learning Time for English Language Learners,
Center For American Progress, at 3 (Dec. 2008) available at
http://www.americanprogress.org/issues/2008/12/pdf/ell.pdf (citi
ng NATIONAL CENTER FOR EDUCATION STATISTICS, The Nation's
Report Card’ Reading 2007, NCES 2007-496 (U.S. Department
of Education, 2007)).

13 Jd. (citing NATIONAL CENTER FOR EDUCATION STATISTICS, The
Nation’s Report Card: Mathematics 2007, NCES 2007-494 (U.S.
Department of Education, 2007)).

14 Jd (citing NATIONAL CENTER FOR EDUCATION STATISTICS,
“The Nation’s Report Card: 12th-Grade Reading and



11

Similar results are found in the 2006 report on
the No Child Left Behind Act (“NCLB”), conducted by
the United States Government Accountability Office,
which found that students with limited English
proficiency were generally lagging behind the
general student population in academic proficiency.!?
On average, only about 1 in every 3 ELL students in
grades 4, 8 and 12 performed at or above the “basic”
level on the National Assessment for Education
Progress in reading, while nearly 3 out 4 non-ELL
students in those grades performed at or above the
“basic” level.16

The large academic gap between ELL students
and native English speakers indicates that there is a
clear need to implement effective instructional
strategies for ELL students.

c¢. Effective ELL Programs Increase The
Number Of High School Graduates.

Low test scores are not the only evidence of the
negative impact of ineffective English language
instruction. States with large ELL student
populations report dismal results in high school
graduation rates for ELL students. In California, for
mstance, 20 percent fewer ELL students passed the
mandatory exit exam required to obtain a high school

Mathematics 2005,” NCES 2007-468 (U.S. Department of
Education, 2007)).

15 UNITED STATES GOVERNMENT ACCOUNTABILITY OFFICE, “No
Child Left Behind Act: Assistance from Education Could Help
States Better Measure Progress of Students with Limited
English Proficiency,” GAO-06-815, at 13 (July 26, 20086),
available at http://www.gao.gov/new.items/d06815.pdf.

16 Lazarin, supra note 12, at 4.
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diploma than the overall student body.!” New York
reports even worse results: Only 25-30 percent of
ELL students in New York graduate within four
years of entering high school, compared to 71 percent
of native English speakers.18

While these numbers paint a bleak picture, it is
important to recognize that where English language
instruction 1s effective, clear gains have been
demonstrated. New York found that where its school
districts permitted an additional one to two years of
schooling, graduation rates for ELL students jumped
to 38-44 percent. Perhaps the most salient data in
support of effective English instruction is that
students who have attained English language
proficiency and exited out of the limited-English
proficient category have even higher graduation
rates than their native English speaking peers (74
percent).19

3. Effective ELL Programs Address The
Needs Of The Changing Population of
U.S. Schools.

The growing achievement gap for ELL students,
and the failure of inadequate ELL education
programs to close the gap are of particular concern

17 California Department of Education News Release #08-117,
Sept. 9, 2008, tbl.1, available at
http/iwww.cde.ca.govinr/ne/yr08/yr08rel117.asp#tabl.

18 NEW YORK STATE BOARD OF REGENTS, Graduation Rates-
Students Who Started 9th Grade in 2001, 2002 and 2003 and
2006-07 Regents Examination Results, (Aug. 11, 2008),
available at
http://www.oms.nysed.gov/press/documents/Gradrates06-
07FINAL.ppt.

19 See id.
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given the rapid growth of ELL students in U.S.
public  schools. According to the National
Clearinghouse for English Language Instruction &
Language Educational Programs (the “NCELA”), the
total kindergarten through 12th grade (K-12)
enrollment in the United States grew less than 4
percent from the 1995-1996 school year to the 2005-
2006 school year. In contrast, enrollment of students
with limited English proficiency increased by over 57
percent during the same time period.2® With the
ELL student population expanding every year, it 1s
essential that public school systems include effective
ELL programs.

Providing adequate ELL programs is not only
needed for first-generation immigrants in the United
States. Up to 27 percent of all ELL adolescents are
second generation, and 30 percent are third
generation, meaning that many students educated
exclusively in U.S. schools (and whose parents were
educated exclusively in U.S. schools) still cannot
speak English well.2l These statistics demonstrate
that poorly managed and underfunded ELL
programs have failed students across multiple
generations.

If states are not held to the standards for equal
opportunity for ELL students the EEOA requires,
the achievement gap will continue to widen as the
ELL population continues to grow. Such an increase
in 1nequality 1s precisely what the EEOA was
enacted to prevent.

20 NCELA, supra note 2.
21 Batalova, Fix, Murray, supra note 8, at 13.
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B. EFFECTIVE ENGLISH LANGUAGE LEARNER
PROGRAMS THAT Focus ON ENGLISH
PROFICIENCY FOR STUDENTS ARE
CRITICAL FOR SUCCESSFUL IMMIGRANT
INTEGRATION.

For immigrants in the United States, proficiency
in the English language is a necessary condition for
naturalization, effective participation in civic
engagement activities, economic self-sufficiency, and
successful integration in society. A key component of
implementing and effectuating English language
learning and integration is dedicating resources and
efforts to improving educational opportunities and
programs for ELL students. Effective ELL programs
that focus on helping students develop English
language proficiency, as well as the necessary
academic skills in other subjects that are taught in
English, are critical for helping ELL students and
their families become more active, productive and
integrated in society.

1. English Proficiency Is Critical To Social,
Economic And Familial Integration.

As the fastest growing segment of the student
population in the United States,?2 the five million-
plus limited English proficient students in the
United States?? increasingly require effective ELL
programs in place, to provide ELL students with
opportunities to develop both English language
proficiency and other academic skills. Students who
develop English language proficiency as children will
have greater opportunities when adults to

22 Batalova, Fix, Murray, supra note 8, at 12.
23 NCELA, supra note 2.
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participate fully in civic engagement activities, make
meaningful contributions to the broader local
community, and become fully-integrated, productive
members of society. The high correlation between
limited English proficiency and poverty rates within
immigrant communities indicates that improved
English skills benefit the individual as well as his or
her community and the nation as a whole.24

Developing effective English language skills
provide ELL students the opportunity to increase
their future earning potential and achieve economic
self-sufficiency and stability. Further, ELL students
who acquire English language skills will be better
able to assist their non-English speaking family
members in adapting to life in the United States and
integrating into the broader society.2?> All of these
potential benefits are dependent on effective ELL
programs.

2. Learning English Is Most Effective
When Children Are Taught As Early As
Possible.

Children who fail to receive an adequate
education in English are unlikely to have a second
opportunity to learn English as adults. Depending
on their background, their prior formal educational
experiences and a host of other factors, it can take
years for ELL students to develop English language

24 Batalova, Fix, Murray, supra note 8, at 31.

25 Hoyt Bleakley and Aimee Chin, What Holds Back the Second
Generation? The Intergenerational Transmission of Language
Human Capital Among Immigrants, The Center for
Comparative Immigration Studies, University of California,
San Diego, at 2 (Oct. 2004), available at http://www.ccis-
ucsd.org/PUBLICATIONS/wrkgl104.pdf.
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proficiency. Acquiring the competency in academic
English necessary for ELL students to perform at the
same academic level as their non-ELL peers takes
between four and seven years.26 Thus it is important
that ELL programs focus on developing an ELL
student’s proficiency as early and as consistently as
possible. The educational experiences and
developmental activities that occur during the earlier
years of a child’s life play a critical role in his or her
overall development.2?

The lack of widely available and effective adult
ELL programs underscores the importance and
benefits of effective ELL programs aimed at
developing English language proficiency for school-
aged children. A survey of 184 English as a Second
Language (“ESL”) providers found that more than
half of those providers indicated that there was a
waiting list for adult ESL classes ranging anywhere
from a few weeks to more than three years.286 The
tremendous demand for adult ESL classes in the

26 Kenji Hakuta, Yuko Goto Butler, and Daria Witt, How Long
Does it Take English Learners to Attain Proficiency? The
University of California Linguistic Minority Research Institute,
at 10 (2000), available at

http easelinks.education. ucsb.edu/casetrainer/CLAD Content/C
ladLanguage/node 7/theory/HowLong. pdf

27 See National Association for the Education of Young Children
(NAEYC), Screening and Assessment of Young English-
Language Learners, Supplement to the NAEYC Position
Statement on Early Childhood Curriculum, Assessment, and
Program Evaluation (Summer 2005), available at
http://'www.naeyc.org/about/positions/pdf/ELL_Supplement.pdf.
28 Dr. James Thomas Tucker, Waiting Times for Adult ESL
Classes and the Impact on English Learners, The National
Association of Latino Elected and Appointed Officials Education
Fund, at 13 (June 2006), avarlable at
http://www.naleo.org/downloads/ESLReportLoRes.pdf.
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United States, coupled with the scarce supply of
available ESL classes underscores the importance of
developing and implementing effective programs in
public schools to ensure that, by the time they
become adults, ELL students will have developed the
necessary English language skills and will not have
to rely on adult ELL programs.

3. Effective ELL Programs Benefit Society
As A Whole.

Effective English language instruction not only
can provide tremendous benefit for an individual, but
can have an enormous impact on society as a whole.
The correlation between effective ELL instruction
and the ability of a student to graduate from high
school provides an excellent illustration of this point.

Without effective ELL programs, this educational
gap between ELL students and English-fluent
students will remain, making it difficult for ELL
students to enjoy the same opportunities afforded to
English-proficient students with greater academic
proficiency.  Effective ELL programs aimed at
narrowing the educational gap between ELL student
and English-fluent students can also promote greater
unity and integration within a school, as the ELL
students are better able to relate to their English-
proficient peers and better able to assimilate and
integrate into the school environment.

As the Ninth Circuit noted, an ELL student’s
problems extend beyond extra assistance with
English. “A tenth grader, for example, who speaks
no English but must pass a biology course taught
entirely in English will require considerable
assistance.” Flores v. Arizona, 516 F.3d 1140, 1169
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(9th Cir. 2008). Until a student is English proficient,
the student will need extra assistance in all
subjects.29

The educational gap, in turn, results in lower
graduation and matriculation rates for ELL
students,3® which in turn are tied to lower future
earning potential for such ELL students.3! Viewed
strictly from the standpoint of enabling an individual
ELL student to improve his or her quality of life, the
impact is stark: a high school diploma results, on
average, in an additional $8,580 in income per year.32

The lifelong impact of a failed ELL education has
a financial effect on a student’s community, the state,
and the nation as a whole. As identified supra,

29 “It is not an easy undertaking to learn and excel in math,
reading and language arts, science, and other core academic
subjects that have become integral to a college and work-ready
curriculum, all while learning a new language.” Lazarin, supra
note 12, at 17.

30 See NEW YORK STATE BOARD OF REGENTS, supra note 18
(finding that only 25 to 30 percent of ELL students in New York
graduate within four years of entering high school, compared to
71 percent of non-ELL students); and see also M.M. McMillen,
P. Kaufman, & S. Klein, Dropout rates in the United States-
1995, Washington, DC: U.S. Department of Education, Office of
Educational Research and Improvement, NCES 97-473 (1997)
(finding that, in 1995, students who reported that they did not
speak English well had a 32.9% dropout rate, compared to
19.2% dropout rate for students who reported speaking English
well or very well).

31 U.S. CENSUS BUREAU, Farnings Gap Highlighted by Census
Bureau Data on Educational Attainment, (2007), available at
http://www.census.gov/Press-
Release/www/releases/archives/education/009749 html.

32 BUREAU OF LABOR STATISTICS, Employment Projections: Pays
to Play, (March 6, 2009), available at

http//'www .bls.goviemp/emptab7.htm
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California reports that 20 percent fewer ELL
students passed the mandatory exit exam required to
obtain a high school diploma, when compared to the
overall student body.33 California taxpayers lose
$169,000 1n additional tax revenues over the lifetime
of an individual who fails to obtain a high school
diploma.34

Further, the community at large sees a reduced
burden on expenditures relating to crime, health,
and welfare when more students graduate. Only 25-
30 percent of ELL students in New York graduate
within four years of entering high school, compared
to 71 percent of native English speakers.35 For each
new ELL high school graduate, New York saves
$15,993 in Medicaid and uninsured costs.3¢ Viewed
another way, a 5 percent increase in male high
school graduates nationwide could result in crime-
related savings of $4,939,017,909 on an annual basis,
in addition to the related intangible benefits of
lowering the crime rate.37

33 California Department of Education News Release #08-117,
September 9, 2008 tbl.1, available at
http/iwww.cde.ca.govinr/ne/yr08/yr08rel117.asp#tabl.

34 Clive R. Belfield and Henry M. Levin, The Return on
Investment for Improving California’s High School Graduation
Rate, California Dropout Research Project, at 2 (Aug. 2007)
(affiliated project of University of California Linguistic Minority
Research Institute), available at
http://www.cbese.org/media/download_gallery/California%20Dro
pout%20Study%20Report%202FINAL.pdf.

35 NEW YORK STATE BOARD OF REGENTS, supra note 18.

36 Jason Amos, Dropouts, Diplomas, and Dollars: U.S. High
Schools and the Nation’s Economy, Alliance for Excellent
Education, at 39 app.3 (August 2008), available at
http://www.all4ded.org/files/Econ2008.pdf.

37 Id. at 38 app.2.
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While an individual ELL student’s right to an
equal education should be reason enough to
mmplement and maintain  effective  English
mstruction, it is important to recognize that a failure
to provide appropriate English instruction has
serious social and economic costs as well.

C. THE COURT SHOULD NOT CONSIDER
COMPLIANCE WITH THE NCLB EQUIVALENT TO
COMPLIANCE WITH THE EEOA.

Petitioners argue that the NCLB’s statutory
scheme supplements the purpose of the EEOA and
defines the EEOA’s “appropriate action”
requirement, such that compliance with the NCLB
equates to compliance with the EEOA. Although
both the EEOA and the NCLB attempt to advance
the achievement of ELL students, the two statutes
seek advancement by entirely different means that
cannot be interpreted coterminously. Many of these
reasons are discussed in Respondents’ briefs.
However, an area of particular importance to amicr is
the EEOA’s private right of action, which permits an
mdividual citizen to bring suit in order to enforce the
rights ensured by the EEOA. The NCLB contains no
such express right, nor should this testing-based law
be burdened with the additional obligation of
protecting the civil rights of ELL students.

The EEOA, in part, ensures that ELL students
have equal access to education by allowing individual
students to bring private causes of action for any
violation of the Act. Section 1706 of the EEOA states
that “an individual denied an equal educational
opportunity...may institute a civil action in an
appropriate district court of the United States
against such parties, and for such relief, as may be
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appropriate.” 20 U.S.C. § 1706. Since the enactment
of the EEOA, ELL students have used this private
cause of action under the statute to guarantee equal
access to education in order to overcome language
barriers. See e.g. Gomez v. Illinois State Bd. of
Education, 811 F.2d 1030 (7th Cir. 1987); Morales
v. Shannon, 516 F.2d 411 (5th Cir. 1975).

Specifically, an ELL student may bring suit
against an educational agency that fails “to take
appropriate action to overcome language barriers
that impede equal participation by its students in its
instructional programs.” 20 U.S.C. § 1703().
Conversely, the NCLB does not appear to offer such
method of enforcing individuals’ rights. “The No
Child Left Behind Act does not create a private right
of action.” Alliance for Children v. City of Detroit
Public Schools, 475 F.Supp.2d 655, 657 (E.D. Mich.
2007). “The NCLBI] provides no procedure for
individual entities [l to enforce its requirements: the
Act's only ‘penalties’ provision allows the Secretary of
Education to withhold funds from states that do not
meet the Act's requirements.” Fresh Start Academy
v. Toledo Board of FEducation, 363 F.Supp.2d. 910,
914 (N.D. Ohio 2005).38

38 Petitioner Superintendent states that the NCLB permits
individual students to file an administrative complaint if their
programs are inadequate, which complaint ultimately could be
resolved by the Department of Education. Brief for the
Petitioner Superintendent at n.23. However, the NCLB itself
provides no specific procedures for the resolution of complaints,
leaving that up to the individual states to implement. 20 USCS
§ 7844 (each state will “adopt and use proper methods of
administering each such program, including ... the adoption of
written procedures for the receipt and resolution of complaints
alleging violations of law in the administration of the
programs”). Thus, the procedures, rights and remedies
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Further comparisons between the NCLB and the
EEOA confirm the insufficiency of the NCLB to
address the issues contemplated by and addressed in
the EEOA to protect the important educational
rights of each student.3® First, and perhaps most
significantly, states and school districts are not
required to comply with the NCLB. Individual states
or school districts may choose to opt out. See 20
U.S.C. § 7907(a) (“Inlothing in this Act shall be
construed to authorize an officer or employee of the
Federal Government to . . . mandate a State or any
subdivision thereof to spend any funds or incur any
costs not paid for under this Act”). If the EEOA is
overridden and its private right of action eliminated,
students in states that have opted out of the NCLB
(or may do so in the future) will have no recourse
against a discriminatory school system.

Further, technical aspects of the NCLB can
adversely affect ELL students. The NCLB
designates four groups of students for particular
focus, one of which comprises students who are

available to a student to rectify an inadequate ELL program
could vary significantly from state to state and cannot be
considered equivalent to the private right of action under the
EEOA.

39 Petitioners Speaker of the Arizona House of Representatives
and President of the Arizona Senate assert that they are not
arguing for the implicit repeal of the EEOA. Brief for
Petitioners at 60. However, if the Court accepts that a school
district meeting NCLB-standards is de facto complying with the
EEOA, the outcome for underserved ELL students in that
district is an implied repeal of the EEOA’s private right of
action. Petitioners admit as much, stating that the EEOA will
be limited to providing protection “particular schools or school
districts engagling| in individualinstances of discrimination”.
Brief for Petitioners at 60. Petitioners’ argument severely
curtails the purpose of the EEOA.



23

limited in English proficiency. @ However, ELL
students are only considered to be an “accountability
group” if a “minimum group number’ of ELL
students attend a school district where the NCLB
has been adopted.4® That minimum group number is
determined at the school district’s discretion. Thus,
if the school district’s group number for ELL
students 1s 50, but only 49 ELL students attend that
school, NCLB provides no accountability for
language access to those 49 children. If the NCLB
were construed to supersede the EEOA, ELL
students could face an untenable circumstance where
they are not receiving adequate English language
instruction, and yet have no ability to require their
school district to improve (or even offer) such
instruction.  Perversely, because such a district
would not be accountable for language access
provided to the students who fall outside of the
accountability group, the school district would have
no incentive under the NCLB to offer such programs.

Another example comes from the methods by
which Petitioners contend Arizona’s compliance can
now be assessed: mandatory testing pursuant to the
NCLB’s requirements. While the NCLB permits
states to offer native language assessments or
alternative assessments for testing ELL students to
capture better a student’s grasp of content, Arizona
declines  to  offer either accommodation.4!

40 U.S. DEPARTMENT OF EDUCATION, Fact Sheet: NCLB
Provisions Ensure Flexibility and Accountability for Limited
English Proficient Students, (last modified Feb. 19, 2004),
available at
http//www.ed.gov/nclb/accountability/schools/factsheet-
english.html.

41 UNITED STATES GOVERNMENT ACCOUNTABILITY OFFICE, supra
note 15, at 33-34.
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Appropriate testing and assessment of ELL students
has been controversial, and the alternatives offered
under the NCLB are adopted inconsistently among
the participating states, thus making data
concerning the progress of ELL students impossible
to compare. It appears likely that such issues will
continue to arise. The Government Accountability
Office’s July 2006 Report, “No Child Left Behind Act:
Assistance from Education Could Help States Better
Measure Progress of Students with Limited English
Proficiency,” reports that

[The Department of] Education has issued
little written guidance on how states are
expected to assess and track the English
proficiency of [limited English proficient]
students, leaving state officials unclear about
Education’s expectations ... [Mlany of the
state and district officials we interviewed told
us that the current flexibilities do not fully
account for some characteristics of certain
students in this student group ... . 42

Further, there is conflict among state officials
over how ELL students should be tested going
forward. Some state officials seek longer exemptions
from testing for ELL students, while others think
that ELL students should be excluded from testing
altogether wuntil they demonstrate appropriate
English skills.43 If the Department of Education
were to permit such accommodations (and they may;
the purpose of the GAO’s report was to suggest to the
Department of Education that further
accommodation may be warranted), the NCLB-

42 /d. at 41.
43 1d. at 48.
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related testing that Petitioners assure the Court will
satisfy the requirements of the EEOA may disappear
altogether for ELL students.

Finally, under the NCLB, states are permitted to
establish their own academic content, develop their
own tests to measure performance, and set standards
for what constitutes proficiency.44¢ The process is
completely insular, with minimal oversight or
consequence unless a state’s students fail to meet
those standards. Consequently, a state whose
students are meeting the criteria established by that
state satisfies the requirements set forth by the
NCLB. However, if that state were nonetheless
failing to take appropriate action to overcome
language barriers, the affected students would have
no ability to rectify their situation, as the NCLB
contains no private right of action.

Because the fundamental purpose of the EEOA is
different from the NCLB, compliance with the NCLB
alone cannot constitute compliance with the EEOA.
The NCLB determines compliance by measuring
student performance as a whole. The essence of the
EEOA’s private right of action is to ensure that each
individual student receives equal educational
opportunities, independent of the individual’s group
affiliation. That right should not be abrogated. Had
Congress intended to overturn the EEOA, it could
have easily said so, but it did not. Instead, the
NCLB explicitly provides that “[nlothing in this part
shall be construed in a manner inconsistent with any
Federal law guaranteeing a civil right.” 20 U.S.C. §
6847. The EEOA guarantees civil rights to
individual students. Having those rights depend

44 Jd. at 9.
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upon compliance with a gradual performance statute
like the NCLB is inconsistent with the purpose of the
EEOA. The EEOA and the NCLB both serve very
important purposes in advancing ELL instruction in
the United States. However, it 1s important that
those purposes remain distinct.

D. AMICI IN SUPPORT OF PETITIONER IMPROPERLY
SEEK TO REFRAME THIS CASE INTO A DEBATE
ABOUT EDUCATIONAL THEORY.

In their briefs in support of Petitioners, amicr
improperly seek to politicize the issues before this
Court by debating the effectiveness of bilingual
education as compared to other theories of teaching
English to non-native speakers. The merits of
bilingual education (as opposed to an English-
immersion style of teaching, currently required by
law in Arizona) are not at issue here. The only
salient consideration i1s whether the method adopted
by the state provides ELL students with an adequate
education under the EEOA.

The Ninth Circuit did not require that any
particular theory of English education be imposed on
the Nogales school district. Indeed, the school
district is required only to employ an effective means
of English instruction. The Ninth Circuit recognized
that:

Shortly after the injunction [ordering Arizona
to prepare a cost study to establish the
proper appropriation to implement ELL
programs], in November 2000, Arizona voters
approved two propositions that altered
Arizona’s school funding and ELL programs.
Proposition 203 largely abolished bilingual
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education, replacing it with sheltered English
immersion ... Proposition 301 increased
school funding generally in Arizona through
a sales tax increase.

Flores at 1149. Further, the Ninth Circuit focused
its analysis of “changed facts” on policy changes
implemented by the “successful management” of Kelt
Cooper and his successor, Dr. Guilermo Zamudio,
and resultant testing scores, funding issues, and
conditions in comparable districts.  The Ninth
Circuit did not base its analysis in any way on the
possible merits of a bilingual education, nor did it
criticize Arizona’s current policy of English-
immersion education, simply stating that while
“Arizona’s theory of ELL instruction has changed
over the years, the enormous importance of such
programs to students and parents in Nogales has
not.” Flores at 1145.45 The Ninth Circuit’s holding
does not rely in any way upon an evaluation of the
method of providing English language instruction to
its students, because neither petitioner nor
respondent focused the Court on the issue. Rather,
the Court’s focus was (appropriately) on whether
ELL programming funds are sufficient (as that was

45 This is not to say that the Ninth Circuit did not recognize
that there had been a policy shift following the passage of
Proposition 203 “[Alfter 2000, when Arizona moved away from
bilingual education and required most courses to be taught in
English, regardless of students’ language abilities, these
challenges have become greater: A tenth grader, for example,
who speaks no English but must pass a biology course taught
entirely in English will require considerable assistance.” Flores
at 1169. The Ninth Circuit does not criticize English immersion
educational theories, but rather makes a valid point about the
resources required for effectively transforming theory into
reality.
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the method of compliance originally adopted by the
state). The Ninth Circuit did not review the way in
which ELL students were being educated, leaving
that up to the state’s discretion. Rather, the Court
reviewed whether or not there had been a change of
fact that might relieve Arizona from the final
judgment.

Thus, it 1s clear that amici are mistaken when
they state that the Ninth Circuit erred as a result of
its alleged “failure to understand the evolution in
methods for teaching English Language Learners,”46
and by “substituting its own preference for educating
Arizona’s students for the validly enacted policy of
the people of Arizona.”4? Amici The Eagle Forum’s
conclusory statement that “prior federal statutory
acceptance of English immersion would support the
appropriateness of Arizona’s academic success’8 is
not supported. Rather, these attempts to inflame
passions over immigration or English-only policies
are a disservice to Arizona’s ELL students. Arizona
has failed to take appropriate action to overcome
language barriers that impede equal participation by
its students in educational programs. This is a
violation of the EEOA, regardless of whether the
failure occurs in the process of teaching ELL
students via an English-immersion program or
through bilingual education. The Court should not

46 Brief of the American United Legal Defense Fund, English
Language Political Action Committee, ProEnglish and the
Center for Opportunity, as Amici Curiae Supporting
Petitioners, at 2.

47 Brief Amicus Curiae of Pacific Legal Foundation and
Evergreen Freedom Foundation in Support of Petitioners, at 3.
48 Brief Amicus Curiae of Eagle Forum Education & Legal
Defense Fund, Inc., In Support of Petitioners, at 5-6.
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consider these incendiary proclamations by amicr for
Petitioners, which do not bear on the issues here.

Finally, alarmist stories of disaster resulting
from mistranslations of English phrasest® do not
inform the issue before the Court, unless it is to
emphasize the importance of adequate programs for
ELL students. To the extent they are relevant at all,
amic’s examples highlight the tragic results of
inadequate English language instruction. It 1is
mndeed ironic for these examples to be cited as
examples for why Arizona should be permitted to
continue flaunting the federal judgment in place
against it by continuing to underfund ELL programs.

49 Brief Amicus Curiae of Eagle Forum Education & Legal
Defense Fund, Inc., In Support of Petitioners, at 17-18 n.3.
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CONCLUSION

The judgment of the court of appeals should be affirmed.
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APPENDIX A

List Of Amici Curiae

Asian American Institute (AAI)

AAIl is a pan-Asian, non-partisan, not-for-profit
organization located in Chicago, Illinois, whose
mission 1s to empower the Asian American
community through advocacy, by utilizing coalition
building, education, and research. AAI's programs
include community organizing, leadership
development, and legal advocacy. Asian Americans
are a diverse and often overlooked community, but
they are one of the fastest-growing populations in the
United States. In today’s diverse society, it 1s crucial
to eradicate language access barriers faced by the
Asian American community at health care
mstitutions, polls, and schools. Because AAI
recognizes the importance of effectively educating
English Language Learners, AAI has a strong
interest in the outcome of this case.

Asian Law Caucus (ALC)

Founded in 1972, ALC is a non-profit organization
advancing the legal and civil rights of Asian
American and Pacific Islander communities. It is the
nation’s oldest legal organization serving Asian
Americans and is dedicated to the pursuit of equality
and justice for all sectors of society. We advocate for
equal access to all public services regardless of
English language ability and focus on the needs of
Asian immigrants in particular.

Asian Pacific American Legal Center of Southern
California (APALC)
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APALC was founded in 1983 and is the nation's
largest non-profit public interest law firm devoted to
the Asian Pacific American community. Serving
15,000 individuals and organizations each year,
APALC has expertise in workers' rights, anti-
discrimination, immigrant welfare, immigration and
citizenship, voting rights, and hate crimes. APALC
represents and advocates for limited English
proficient individuals through public advocacy,
community education, and litigation to ensure
adequate language services to immigrants.

Asian Pacific American Legal Resource Center
(APALRC)

APALRC is the Capital Region’s non-profit advocate
advancing the legal and civil rights of Asian Pacific
Americans through direct services, education, and
advocacy. The APALRC addresses the individual
legal needs of low-income and limited English
proficient Asian Pacific Americans and advocates for
broad-based systemic change on legal and civil rights
issues 1mpacting Asian Pacific Americans. The
APALRC joins amici seeking to ensure equal and
meaningful access to education for limited English
proficient individuals.

Boat People SOS (BPSOS)

BPSOS is a national immigrant services organization
serving primarily Vietnamese refugees and
immigrants with 13 branch offices nationwide.
BPSOS’ domestic operation includes a large array of
human and immigration services for Vietnamese
refugees and immigrants. Upon immigrating to the
United States, most older Vietnamese have limited
English proficiency, if any. The children of these
immigrants need the additional assistance in the
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American educational system to learn the language
and to assimilate into American culture and take full
advantage of the opportunities this country has to
offer. It is because of this interest BPSOS
participates in the brief.

California Rural Legal Assistance Foundation
(CRLAF)

CRLAF 1s a non-profit legal services organization
representing farm workers and other low income
immigrant families in rural California. The majority
of CRLAF clients are not English speakers and are
representative of the diversity of farm workers in
California, speaking not only Spanish, but a variety
of indigenous languages. For over 30 years CRLAF
has advocated for the rights of English learners in
California schools through legislative advocacy and
has represented farm worker families in actions
brought under the EEOA and in writ proceedings
seeking to compel state and local officials to comply
with the independent mandates of the NCLB.

Child Care Law Center (CCLC)

CCLC is a public interest, non-profit law firm that
uses legal tools to make high quality, affordable
early childhood education available to every child,
family and community. As a legal services support
center, CCLC focuses particular attention on families
who face barriers in securing and maintaining
quality early childhood education: low-income
families, limited English proficient parents and their
English Language Learner children, families and
children with disabilities and special health care
needs, and other vulnerable families. CCLC directly
serves clients who are affected by a lack of access to
English language learning in early education
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settings and provides technical assistance to legal
services programs throughout the state of California
working on issues of access and support for young
English Language Learners. CCLC joins this amicus
brief to help ensure English Language Learner and
limited English proficient children have meaningful
access to education.

Coalition of California Welfare Rights Organizations
(CCWRO)

CCWRO is a private, non-profit organization
established in 1982 as a statewide public interest
non-profit law firm which specializes in poverty law,
including civil rights law, and advocates on behalf of
limited English proficient individuals in California to
ensure that they have meaningful access to
government programs, services, and benefits as
required by Title VI of the Civil Rights Act of 1964.
This is vital for refugees and limited English-
speaking persons to become self-sufficient and end
reliance on public benefits.

Empire Justice Center

The Empire Justice Center is a statewide public
interest non-profit law firm which specializes in civil
rights law and advocates on behalf of limited English
proficient individuals in New York to ensure that
they have meaningful access to government
programs, services, and benefits as required by Title
VI of the Civil Rights Act of 1964. The Empire
Justice Center is a member of the National
Language Access Advocates Network (N-LAAN), a
national organization that supports and engages in
effective advocacy to eradicate discrimination based
on language.
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Isabel Framer

Isabel Framer is CEO of Language Access
Consultants, LLC in Copley, Ohio. Ms. Framer is a
national expert on language access, an Oregon and
Tennessee-certified judiciary interpreter, author, and
Chaur of the National Association of Judiciary
Interpreters and Translators. She has served on the
Interpreter Services Subcommaittee of the Supreme
Court of Ohio’s Racial Fairness Implementation Task
Force and on the Board of the Racial Fairness Project
in Cleveland, Ohio. Through consulting and policy
work, particularly with regard to court, law
enforcement, domestic violence and other legal and
quasi-legal settings, Ms. Framer seeks to improve
language access for Limited English Proficient
communities. She joins this amicus brief because the
effective education of English Language Learners
has broad implications for their full and equal access
to justice.

The Fred T. Korematsu Center for Law and Equality
(Korematsu Center)

The Korematsu Center is a non-profit organization
based at Seattle University School of Law and works
to advance justice through research, advocacy, and
education. The Korematsu Center 1s dedicated to
advancing the legacy of Fred Korematsu, who defied
the military orders during World War II that
ultimately led to the internment of 110,000 Japanese
Americans. He took his challenge of the military
orders to the United States Supreme Court, which
upheld his conviction in 1944 on the ground that the
removal of Japanese Americans was justified by
“military necessity.” Fred Korematsu went on to
successfully challenge his conviction and to
champion the cause of civil liberties and civil rights
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for all people. The Korematsu Center, inspired by his
example, works to advance his legacy by promoting
social justice for all. It has a special interest in
safeguarding language rights to ensure educational
and economic opportunities so that everyone can
participate fully in our nation’s democratic
traditions. We note that the Korematsu Center does
not, in this brief or otherwise, represent the official
views of Seattle University.

Hmong National Development, Inc. (HND)

HND is a national, non-profit organization
developing capacity to ensure the full participation of
Hmong in society. HND works with local and
national organizations, public and private entities,
and individuals to promote educational
opportunities, to increase community capacity, and
to develop resources for the well-being, growth, and
full participation of Hmong in society. Historically,
we have provided advocacy on behalf of Hmong
refugees who face barriers to opportunities in society
due to lack of resources and language abilities.

Japanese American Citizens League (JACL)

The JACL, founded in 1929, is the nation's oldest
and largest Asian American non-profit, non-partisan
civil rights organization with 113 chapters
throughout the continental United States, Hawai'i,
and Japan. It consistently strives to uphold the civil
and human rights of Americans of Japanese
Ancestry and of all people. The JACL has held a
prominent role in obtaining redress for Japanese
Americans who were interned during World War II.
Currently 1t works to educate against and combat
discrimination on the basis of race, national origin,
age, ethnicity, gender, or disability, and to protect
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the right of all persons to equal participation in
educational programs. Since Brown v. Board of
Fducation, the JACL has maintained a strong
position in protecting civil rights and protecting
equal educational opportunities. Amicithus has an
mmportant and substantial interest in this case.

Legal Aid Association of California (LAAC)

LAAC 1s a statewide membership association of over
80 non-profit public interest law organizations,
which provide free civil legal services to low-income
persons and communities throughout California, and
over 90 individual staff members and supporters of
such programs. The mission of LAAC (which is itself
a non-profit corporation) is to ensure the efficient
and coordinated delivery of legal services to indigent
and disadvantaged persons throughout California,
and to provide an effective and unified voice for its
members on issues of concern to the statewide justice
community. LAAC member organizations provide
legal assistance on a broad array of substantive
issues, ranging from general poverty law to civil
rights to immigration, and also serve a wide range of
poor, disadvantaged, and vulnerable populations.
Many of LAAC’s organizational members serve
clients who are affected by a lack of access to English
language learning. LAAC supports the goals and
missions of N-LAAN.

National Korean American Service & Education
Consortium (NAKASEC)

NAKASEC is a national non-profit organization
based in Los Angeles with a Washington, D.C. office.
NAKASEC’s affiliates are the Korean American
Resource & Cultural Center in Chicago and the
Korean Resource Center in Los Angeles. Founded in



8-A

1994, NAKASEC 1s a multi-issue civil rights and
human rights organization based in the Korean
American community. NAKASEC’s mission 1is to
project a national progressive voice for Koreans
Americans and promote their full participation in the
United States. To this end, NAKASEC promotes
equitable and just changes to the political and
legislative systems through a combination of
education and policy advocacy with grassroots
organizing and community mobilization.

Organization of Chinese Americans, Inc. (OCA)

OCA is a 501(c)(3) national non-profit, non-partisan
organization dedicated to advancing the social,
political, and economic well-being of Asian Pacific
Americans in the United States. With over 80
chapters and affiliates across the nation, OCA’s aims
are to advocate for social justice, to promote civic
participation, to advance coalitions and community
building, and to foster cultural heritage. OCA
monitors i1ssues and policies that affect the Asian
Pacific American community. To ensure the progress
of all members of this diverse community, OCA
champions programs that support the inclusion and
integration of those with educational and language
needs.

Sikh American Legal Defense and Education Fund
(SALDEF)

SALDEF is the oldest Sikh American civil rights and
advocacy organization in the United States. Founded
as the Sikh Mediawatch and Resource Task Force
(SMART) in 1996, SALDEF empowers Sikh
Americans through legal assistance, educational

outreach, legislative advocacy, and media relations.
SALDEF’s work with other Sikh and minority
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organizations includes extensive experience
providing advocacy and community education on
immigration issues. SALDEF has a strong interest
in advancing opportunities for Sikh Americans by
eliminating language barriers.

South Asian Americans Leading Together (SAALT)
SAALT is a national non-profit organization whose
mission is to promote the full and equal civic and
political participation of South Asians in the United
States. More than 2.7 million South Asians reside in
the United States, many of whom speak limited
English and confront linguistic barriers in obtaining
basic services and benefits. SAALT joins this amicus
brief to help ensure that resources are provided to
English Language Learner and limited English
proficient students in order to obtain meaningful
access to education.

Southeast Asia Resource Action Center (SEARAC)
SEARAC i1s a national non-profit organization
advancing the interests of Southeast Asian
Americans through leadership development, capacity
building and community empowerment. Established
in 1979 to assist with the resettlement of the largest
group of refugees to the United States from
Southeast Asia, SEARAC continues to be a leading
advocate for these communities. SEARAC has been a
strong advocate on student rights, particularly for
English language learners and their access to high
quality instruction and educational services.
Through our work on K-12 education issues with
congressional and federal policy makers and with
Southeast Asian American families who are directly
affected, we recognize the unfair and harmful impact
our current education policies have on our
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communities across the United States. As such, we
support AAJC in its submission of this brief to
highlight the consequences of inadequate resources
for the instruction of non-native English-speaking
students and their families.

The Watsonville Law Center (WLC)

WLC 1s a private, non-profit, legal services
organization established in 2002 to provide low-
income individuals equal access to the law by
assisting them to understand, exercise and enforce
their rights. WLC serves a primarily monolingual
Spanish-speaking farmworker community in an
agricultural region. WLC addresses legal barriers
faced by immigrant and other low-income individuals
as they strive to access health and financial
sustainability. English language proficiency
increases access to justice, strengthens low-income
families and improves their economic prospects over
time. WLC joins this amici brief to help ensure the
thousands of children in our community who are
English language learners have the resources and
opportunities necessary to obtain a meaningful
education for a prosperous future.
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