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QUESTION PRESENTED

I. Whether a Rule 60(b)(6) motion seeking to
relitigate the final disposition of a federal habeas
petition as time-barred constitutes a prohibited
“second or successive” petition under 28 U.S.C. §
2244(b)(1)? (Restated).



TABLE OF CONTENTS

Page(s)
QUESTION PRESENTED ....... ... i [
TABLEOFAUTHORITIES ...... ...l v
OPINION BELOW .. ... e 1
JURISDICTION . . . e 1
CONSTITUTIONAL, STATUTORY AND
RULEPROVISIONS . . ... e 2
STATEMENT OF THECASE ... ... . . . 2
State Court Proceedings . ...........c..ovivinn... 2

District Court and Eleventh Circuit Panel Proceedings

En Banc Eleventh Circuit Proceedings..............
SUMMARY OF ARGUMENT ........ .. ...,
ARGUMENT

A MOTION FILED PURSUANT TO RULE
60(b)(6) OF THE FEDERAL RULES OF CIVIL
PROCEDURE SEEKING TO RELITIGATE THE
DISMISSAL OF A HABEASPETITION ASTIME-
BARRED CONSTITUTES A PROHIBITED
“SECOND OR SUCCESSIVE” PETITION UNDER
28U.S.C.82244(0)(1) « .o e e,



l. Wholesale application of Rule 60(b)
contravenes federal habeas corpus reform under the
Anti-Terrorism and Effective Death Penalty Act
(1996) (AEDPA), specifically 28 U.S.C. § 2244(b)
asamended . ...... ... 12

A. Congress intended to narrow
the scope and availability of habeas
corpus review with the passage of
AEDPA .. . 12

B. Rule 60(b), on the other hand,
expansively permits review of final
civil judgments, contradictory of the
principles underlying AEDPA and
this Court’s habeas jurisprudence .......... 16

C. Rule 81(a)(2) of the Federal
Rules of Civil Procedure and Rule 11
of the Rules Governing Section 2254
Cases mandate the limited
applicability of Rule 60(b) in habeas

Il. A Rule 60(b) motion challenging the non-
technical procedural denial of habeas corpus relief
seeks review of the merits of the adjudication . ... ... 33

A. Denial of a petition for writ of
habeas corpus as time-barred, unlike,
for example, a dismissal for lack of
exhaustion, a premature claim, or
failure to properly complete the
requisite habeas form, is not a
technical defect but constitutes a
judgment onthemerits ................... 33



B. A Rule 60(b) motion seeking
review of the denial of habeas corpus
relief on a non-technical procedural
basisis the functional equivalent of a
successive petition, barred under 8
22440)(1) ... 37

I11. A subsequent interpretation by this Court of
the procedural rule upon which alower court denied
a habeas petition does not impinge the integrity of
that lower court’sjudgment ..................... 39

IV. Retroactiveapplication of anewly announced
interpretation of ahabeas procedural statute elevates
the import of habeas procedure beyond that of new
rules of conditutional law attendant to criminal
Procedure . ... ... 42

CONCLUSION ... e 47



TABLE OF AUTHORITIES

Federal Cases

Abel v. Tinsley,
338 F.2d514 (10" Cir.1964) . ... .o 39

Abelav. Martin,
348 F.3d 164 (6™ Cir. 2003) (en banc),

cert. denied, 124 S.Ct. 2388 (2004) .............. ... . ... 44
Abdur’ Rahman v. Bell,

537U.S.88(2002) .. ..ot 24
Adamsv. United States,

155 F.3d582 (27 Cir.1998) .........iiiiiiiii 27
Agostini v. Felton,

521 U.S. 203 (1997) . v v it it 21
Allen v. Mitchell,

276 F.3d 183 (4" Cir.2001) .. ..o oo 44
Alley v. Bell,

392F.3d822 (6" Cir.2004) . ... ..ot 22

Artuz v. Bennett,
B31U.S.4(2000) ... ..ot 5, 40, 43

Atkinsv. Virqginia,
536 U.S.334(2002) . ... ii it 23

Barefoot v. Estelle,
463 U.S.880(1983) ... oo 16




Barnes v. Bailey,
43 Fed. Appx. 969 (7" Cir. Jul. 10, 2002)
(unpublished) ......... .. .. 33-34

Bates v. Whitley,
19F.3d 1066 (5" Cir. 1994) . ... ..ot 36

Batson v. Kentucky,
476 U.S. 79 (1986) . . oottt 24

Blackmon v. Armontrout,
61 Fed. Appx. 985 (8" Cir. Mar. 12, 2003)
(unpublished), cert. denied, 540 U.S. 846 (2003) ....... 20-21

Blackmon v. Money,
27 Fed. Appx. 543 (6" Cir. Dec. 10, 2001)
(unpublished) . ........ 36

Blair v. Armontrout,
976 F.2d 1130 (8" Cir. 1992),
cert. denied, 508 U.S. 916 (1993) ... 32

Bonin v. Vasquez,
999 F.2d425 (9" Cir.1993) .. ...t 32

Booker v. Singletary,
Q0 F.3d440 (11" Cir.1996) .. ...oci it 32

Brooks v. Walls,
301 F.3d 839 (7" Cir. 2002),
cert. denied, 538 U.S. 1001 (2003) . .........covivnn... 44

Browder v. Director, Dept. of Corrections,
434 U.S.257 (1978) . ... .o 16, 26, 29, 30

Vi



Buell v. Anderson,
48 Fed. Appx 491 (6™ Cir. Sept. 24, 2002)
(unpublished) . ...... .. 19

Burris v. Parke,
130 F.3d 782 (7" Cir.),
cert. denied, 522 U.S. 990 (1997) ... ... 19

Calderon v. Thompson,
523U.S.538(1998) . ... 14, 18, 19, 36, 41

Carey v. Saffold,
536 U.S.214 (2002) . .. .o it 40, 43

Carter v. United States,
150F.3d 202 (2 Cir.1998) .........iiiiiii 36

Castro v. United States,
540 U.S.375(2003) . . oo vo et 27

Caton v. Clarke,
70 F.3d 64 (8" Cir. 1995),
cert. denied, 517 U.S. 1173 (1996) ...........ccouun... 36

Clay v. United States,
B37U.S.522(2003) . ... oot 14

Coates v. Byrd,
211 F.3d 1225 (11" Cir. 2000),

cert. denied, 531 U.S. 1166 (2001) .............c.c.on... 45

Coleman v. Thompson,
501 U.S. 722 (1991) . ..ot it e 26

Conner v. Lemaster,
1999 U.S. App. LEX1S2495
(10" Cir. Feb. 18, 1999) (unpublished) .................. 44

vii



Cooper v. Oklahoma,
B17U.S. 348(1996) . . ...t e 22

Cornell v. Nix,
119F.3d 1329 (8" Cir.1997) ... ..ot 22

Crawley v. Catoe,
257 F.3d 395 (4™ Cir. 2001),
cert. denied, 534 U.S. 1080 (2002) ............c.couun... 44

Delancy v. Florida Department of Corrections,
246 F.3d 1328 (11M Cir. 2001) . ..ot o e e 5

Devino v. Duncan,
215 F.Supp.2d 414 (SD.N.Y.2002) ..........cccivuvnnn. 36

Dodd v. United States,
No. 04-5286 (argued Mar. 28,2005) ................. 43, 45

Drew v. Department of Corrections,
297 F.3d 1278 (11" Cir. 2002),
cert. denied, 537 U.S. 1237 (2003) ............c.ov.n.. 5, 40

Dukesv. Garcia,
53 Fed. Appx. 458 (9" Cir. Dec. 13, 2002)
(unpublished) ......... .. .. . . 45

Duncan v. Walker,
533U.S. 167 (2001) . .. oot et 43

Dunlap v. Litscher,
301 F.3d 873 (7" Cir. 2002),
cert. denied, 539 U.S. 962 (2003) .............iiin... 19

Dunn v. Cockrell,
302 F.3d 491 (5™ Cir. 2002),
cert. denied, 537 U.S. 1181 (2003) ..........c.civirn... 20

viii



Engle v. Isaac,
456 U.S. 107 (1982) . ... oot 25

Fackelman v. Bell,
564 F.2d 734 (5" Cir. 1977) . ..o ot 20

Farris v. United States,
333F.3d 1211 (11" Cir.2003) . ..ot e e e 20

Felker v. Turpin,
518U.S.651(1996) . .. ... 14, 23, 31

Fierro v. Johnson,
197 F.3d 147 (5" Cir. 1999),
cert. denied, 530 U.S. 1206 (2000) ............c.ccuun... 22

Freeman v. Page,
208 F.3d 572 (7" Cir.),
cert. denied, 531 U.S. 946 (2000) ......... ..ot 44

Gant v. United States,

1993 U.S. App. LEX1S26819

(7" Cir. Oct. 5, 1993) (unpublished),

cert. denied, 510 U.S. 1183(1994) ..................... 32

Gee v. Shillinger,
1998 U.S. App. LEX1S2644
(10" Cir. Feb. 18, 1998) (unpublished) .................. 22

Godinez v. Moran,
509 U.S.389(1993) . ..ottt 21

Gonzalez v. Secretary for the Florida Dept. of Corrections,

317 F.3d 1308 (11™ Cir.),

vacated and hearing en banc granted,

326 F.3d 1175 (11" Cir. 2003) . ..o oot e e 5




Gonzalez v. Croshy,
366 F.3d 1253 (11" Cir. 2004) (enbanc) . ................. 1

Gutierrez v. Schomigq,
233 F.3d 490 (7" Cir. 2000),
cert. denied, 532 U.S. 950 (2001) .......... ..ot 45

Guyton v. United States,
23 Fed. Appx. 539 (7" Cir. Sept. 26, 2001)
(unpublished) . ......... 36

Hamdi v. Rumsfeld,
124 S.Ct. 2633 (2004) . ..o i 32

Hamilton v. Newland,
374 F.3d 822 (9" Cir. 2004),
cert. denied, 2005 U.S. LEXIS 2307 (Mar.7,2005) ........ 36

Harris v. Nelson,
394U.S.286(1969) . ...t 17, 26, 28, 30

Harvey v. Horan,
278 F.3d 370 (4" Cir.2002) . .. ..o 35

Hawkins v. Evans,
64 F.3d543 (10" Cir.1995) . ... ..ot 36

Hazel -Atlas Glass Co v. Hartford-Empire Co.,
322U.S.238(1944) . ..ot 18, 40

Henry v. Department of Corrections,
197 F.3d 1361 (11" Cir.1999) .. ..ot 41

Hernandez v. Peirson,

2000 U.S. App. LEXIS 30179

(7" Cir. Nov. 27, 2000) (unpublished),

cert. denied, 532 U.S. 1068 (2001) ..............ccoou... 44




Herrerav. Collins,
B06U.S.390(1993) . ..ot 22,23

Hess v. Cockrell,
281 F.3d 212 (5" Cir.2002) .. ..ot 21

Hilterman v. Furlong,
1998 U.S. App. LEX1S 22159

(10" Cir. Sept. 11, 1998) (unpublished) . ................. 19
Howard v. Lewis,

Q05 F.2d 1318 (9" Cir.1990) . ... ..o iiii e 36
Hunt v. Hopkins,

266 F.3d934 (8" Cir.2001) .. ...t 35
Hunt v. Nuth,

57 F.3d 1327 (4" Cir. 1995),

cert. denied, 516 U.S. 1054 (1996) ............cccuvuu... 32
In re Abdur’ Rahman,

392 F.3d 174 (6™ Cir. 2004) (enbanc) .......... 25, 32, 36, 41
In re Cook,

215F.3d 606 (6" Cir.2000) . ... .....covvririainnn 35-36

Ingrati v. United States,
2004 U.S. Dist. LEXIS 13492
(D. Del. Jul. 14, 2004) (unpublished) ................... 27

Israfil v. Russell,
276 F.3d 768 (6™ Cir. 2001),
cert. denied, 535 U.S. 1088 (2002) ..............ccuo.... 44

Johnson v. Wolfe,
41 Fed. Appx. 733 (6™ Cir. Jun. 21, 2002)
(unpublished) . ....... ... i 44

Xi



Jones v. Murray,
976 F.2d 169 (4™ Cir. 1992),
cert. denied, 505 U.S.1245(1993) ........... . .. 32

Kiel v. Scott,

1999 U.S. App. LEX1S 2500

(10" Cir. Feb. 18, 1999) (unpublished),

cert. denied, 528 U.S. 1115(2000) ................. ..., 44

Kuhlmann v. Wilson,
477U.S. 436 (1986) . .. oo e e i e 26, 37

Lazo v. United States,

314 F.3d 571 (11" Cir.),

vacated for rehearing en banc,

326 F.3d 1175 (11" Cir. 2003) . ..o oo e e 6

Liljeberg v. Health Services Acquisition Corp.,
486 U.S.847 (1988) . ..o ot i i 17, 26

Lindsey v. Thigpen,
875 F.2d 1509 (11" Cir. 1989) ... ..ot iiiiieieaann 32

Lonchar v. Thomas,
517U.S.314(1996) . ................. 12, 14, 26, 30, 31, 41

Lopez v. Douglas,
141 F.3d 974 (10" Cir.),
cert. denied, 525 U.S. 1024 (1998) .............ccoon... 22

Magouirk v. Phillips,
144F.3d 348 (5" Cir.1998) . ...t 16

Martinez v. Johnson,
104 F.3d 769 (5" Cir.),
cert. denied, 522 U.S. 875 (1997) ......... ... ... 30

Xii



McBride v. Sharpe,
25 F.3d 962 (11" Cir.) (en banc),
cert. denied, 513 U.S. 990 (1994) .......... ... ... 30

McClesky v. Zant,
499 U.S. 467 (1991) . ... .o 22

McFarland v. Scott,
512U.S.849 (1994) . .. ..ot 16

McKnight v. White,
1995 U.S. App. LEX1528811
(10" Cir. Oct. 16, 1995) (unpublished) .................. 21

McQueen v. Scrogay,

99 F.3d 1302 (6™ Cir. 1996),

cert. denied, 520 U.S. 1257 (1997),

overruled on other grounds, In re Abdur’ Rahman,

392 F.3d 174 (6" Cir. 2004) (enbanc) .. ................. 32

Mercer v. Armontrout,
864 F.2d 1429 (8" Cir.1988) . ... ..o viiii 22

Merritt v. Blaine,
326 F.3d 157 (3 Cir.),
cert. denied, 540 U.S.921(2003) ......... ... 44

Miller v. Dragovich,
311 F.3d 574 (3“ Cir. 2002),
cert. denied, 540 U.S.859(2003) .......... ...t 44

Miller-El v. Cockrell,
537 U.S.322 (2003) . . ottt 13

Xiii



Mobley v. Head,

306 F.3d 1096 (11™ Cir. 2002),

vacated and hearing en banc granted,

326 F.3d 1175 (11M Cir. 2003) . ..o oot e e 6

Moore v. Mote,
368 F.3d 754 (7" Cir.2004) .. ...t 35

Morgan v. Money,
2000 U.S. App. LEXIS 1914
(6™ Cir. Feb. 8, 2000) (unpublished) .................... 44

Muniz v. United States,
236 F.3d 122 (2™ Cir.2001) .. ...covv i 36-37

Ott v. Johnson,
192 F.3d 510 (5™ Cir. 1999),
cert. denied, 529 U.S. 1099 (2000) .................. 44-45

Pace v. DiGuglielmo,
No. 03-9627 (argued Feb. 28,2005) ................. 43, 44

Palmer v. Corcoran,
1999 U.S. App. LEX1S 23336
(4" Cir. Sept. 24, 1999) (unpublished) . .................. 44

Phelps v. Alameda,
366 F.3d722 (9" Cir.2004) .. ...t 21

Pioneer Investment Services Co. v. Brunswick
Associates Limited Partnership,
507 U.S.393(1993) . ... 41-42

Pitchess v. Davis,
421 U.S.482(1975) . .o oo 17, 28, 29, 30

Xiv



Plaut v. .Spendthrift Farm, Inc.,
B14U.S. 211 (1995) . ... oo 18, 34

Politesv. United States,
364 U.S.426 (1960) . .. ..ot ittt 21

Pridgen v. Shannon,
380 F.3d 721 (3" Cir. 2004),
cert. denied, 2005 U.S. LEXIS 1587 (Feb. 22, 2005) .... 20, 36

Reinoso v. Artuz,
1999 U.S. Dist. LEXIS 7768
(S.D.N.Y. May 25, 1999) (unpublished) ................. 36

Rhine v. Boone,
182 F.3d 1153 (10" Cir. 1999),
cert. denied, 528 U.S. 1084 (2000) . ..........ccvuunn... 45

Rhines v. Weber,
~__S.Ct.___,2005U.S. LEXIS 2930 (No. 03-9046)
(Mar.30,2005) .......covviiiiannn. 12-13, 27, 39, 43, 45

Ritter v. Smith,
811 F.2d 1398 (11™ Cir.),
cert. denied, 483 U.S. 1010 (1987) ........ i 32

Riversv. Roadway Express, Inc.,
B11U.S. 298 (1994) . ...t 42

Robles v. Senkowsi,
1999 U.S. Dist. LEX1S 11565
(S.D.N.Y. Jul. 30, 1999) (unpublished) .................. 36

Rodwell v. Pepe,
324 F.3d 66 (1* Cir.),
cert. denied, 540 U.S. 873 (2003) ......... ... 22

XV



Romaine v. Woods,
2000 U.S. App. LEXI1S 18606
(9" Cir. Jul. 26, 2000) (unpublished) .................... 44

Roper v. Simmons,
125 S.Ct. 1183 (2005) . ..o v 23

Sanders v. United States,
373U.S . 1(1963) ... oo i 33, 37

Santanav. United States,
98 F.3d 752 (39 Cir.1996) .. ..ot 17

Sargent v. Columbia Forest Prods.,
75F.3d 86 (29Cir.1996) .........iiii 19

Schlanger v. Seamans,
401 U.S. 487 (1971) . . oo 26

Schlesinger v. Councilman,
420U.S. 738 (1975) . .ot e e 39

Schlup v. Delo,
B13U.S. 298 (1995) . ... .ottt 22

Scott v. Singletary,
38 F.3d 1547 (11" Cir. 1994),
cert. denied, 515U.S. 1145(1995) ............. ... . ..., 22

Semtek Int'l Inc. v. Lockheed Martin Corp.,
531U.S.497 (2001) . . ..ot 34

Siebert v. Campbell,
334 F.3d 1018 (11MCir. 2003) . ...t e e e 44

XVi



Singleton v. Norris,
319 F.3d 1018 (8" Cir.) (en banc),
cert. denied, 540 U.S.832(2003) ...........ciiiiin... 33

Slack v. McDaniel,
529U.S.473(2000) . .............. 16, 18, 32, 33, 34, 35, 36

Smaldone v. Senkowski,
273 F.3d 133 (2™ Cir. 2001),
cert. denied, 535 F.3d 1017 (2002) ..................... 45

Smith v. Angelone,
111 F.3d 1126 (4" Cir.),

cert. denied, 521 U.S. 1131 (1997) ........... ..., 17
Snow v. Ault,

238 F.3d 1033 (8" Cir.),

cert. denied, 532 U.S. 998 (2001) ............ ..., 45
Stafford v. Thompson,

328 F.3d 1302 (11" Cir. 2003) . ..ot voe e e i 44
Stewart v. Martinez-Villareal,

523U.S.637(1998) . ....coi i 18, 33,38
Tal v. Miller,

1999 U.S. Dist. LEXIS 652

(S.D.N.Y. Jan. 27,1999) (unpublished) ................. 36

Teague v. Lane,
489U.S.288(1989) . ... e 42

Thompson v. Calderon,
151 F.3d 918 (9" Cir. 1998) (enbanc) ................... 20

XVii



Turner v. Terhune,
78 Fed. Appx. 29 (9" Cir. Sept. 8, 2003)

(unpublished) .. ...,

Tyler v. Cain,
533U.S.656(2001) ................

United States v. Rich,
141 F.3d 550 (5" Cir. 1998),
cert. denied, 526 U.S. 1011 (1999) ....

United States v. Winestock,
340 F.3d 200 (4" Cir.),
cert. denied, 540 U.S. 995 (2003) .....

United States ex rel. Stachulak,
520 F.2d 931 (7" Cir. 1975),
cert. denied, 424 U.S. 947 (1976) .....

Vegav. Artuz,
2002 U.S. Dist. LEXIS 17204

(S.D.N.Y. Sept. 12, 2002) (unpublished)

Wade v. Battle,

379 F.3d 1254 (11" Cir. 2004) ........

Wainwright v. Sykes,
433U.S. 72 (1977) ... oo

Warren v. Garvin,
219 F.3d 111 (2™ Cir.),
cert. denied, 531 U.S. 968 (2000) .....

Webster v. Moore,
199 F.3d 1256 (11" Cir.),
cert. denied, 531 U.S. 991 (2000) .....

XViii



Wiggins v. Smith,
B39 U.S.510(2003) . ... .ot 24

Williams v. Cain,
217 F.3d303 (5" Cir.2000) .. ...covi i 44

Williams v. Chrans,
42F3d 1137 (7" Cir.1994) . . ..ot 21

Williamsv. Sims,
390 F.3d 958 (7" Cir.2004) .. ....cvviiii i 44

Williams v. Taylor,
529U.S.420(2000) . ... 13, 16, 43

Williams v. Whitley,
994 F.2d 226 (5" Cir.),
cert. denied, 510 U.S. 1014 (1993) ..., 32

Withrow v. Williams,
507 U.S.680(1993) . .. .o ov it 25, 46

Woodford v. Garceau,
B38U.S. 202 (2003) . ... oot 16

Wright v. Norris,
299 F.3d 926 (8" Cir.2002) .. ......viiiiie i 44

Y ee v. City of Escondido,
503U.S.519(1992) . ... ...t 31

Zimmer St. Louis, Inc. v. Zimmer Co.,
32F3d357(8"Cir.1994) . ... 30

XiX



State Cases

Cox v. State,
522 P.2d 173 (Kan. 1974) ....... ... .. ... 23

State v. Bonnell,
831 P.2d 434 (Ariz. Ct. App.1992) . ..., 23

State v. Thompson,
735S50.2d482 (Fla. 1999). . . . .. ..t 3

Thompson v. State,
887 S0.2d 1260 (Fla. 2004) .. ... ..ot 23

Federal Statutes, Rules, and Legislative History

28U.S.C.81254(1) . oo oeee e 1
28U.S.C.82244(D) . ... passim
28U.S.C.82244(d) . ...\ passim
28U.S.C.82253(C) «« v v vvve i 14, 16, 41, 42
28U.S.C.82254 . . .. ... passim
Federal Rule of Appellate Procedure4(a) .......... 20, 29, 30
Federal Rule of Civil Procedurel .................... 2,27
Federal Rule of Civil Procedure33 ..................... 28
Federal Rule of Civil Procedure41(b) ................... 30
Federal Rule of Civil Procedure52 .................. 29, 30

XX



Federal Rule of Civil Procedure54(b) ................... 30

Federal Rule of Civil Procedure56(c) ................... 30
Federal Rule of Civil Procedure59 .................. 29, 30
Federal Rule of Civil Procedure60(b) ............... passim

Federal Rule of Civil Procedure 81(a)(2)
.................................. 2,9, 17, 26, 28, 29, 39

Rules Governing Section 2254 Cases, Rule2 ............. 33
Rules Governing Section 2254 Cases, Rule 3

(asamended) ......... ... 15, 33
Rules Governing Section 2254 Cases, Rule9@) ........ 15, 31
Rules Governing Section 2254 Cases, Rule9(b) ........ 32, 38

Rules Governing Section 2254 Cases, Rule 9
(@asamended) ....... ... .. 15-16, 38

Rules Governing Section 2254 Cases, Rule 11
..................................... 2,9, 17, 26-27, 39

Rules Governing Section 2254 Cases, Rule 11
(@asamended) ........ ... 27

Pub. L. 104-132, 110 Stat. 1214 (April 24, 1996)
(Anti-Terrorism and Effective Death Penalty Act
(“AEDPA™)) . 12
H.R. Rep. No. 242, Part 1A, 102d Cong. (1991) ........... 12

H.R. 4018, 103 H. Rpt. 470, 103d Cong.
(March 25, 1994) .. ... ov oot 13

XXi



H.R. 729, 104 H. Rpt. 23, 104" Cong., 1* Sess. (1995) ..... 13

H.R. 729, 141 Cong. Rec. H. 1400
(daily ed. FeD. 8, 1995) . ... ...ivieeae e, 12

H.R. Conf. Rec. H. No. 47, 104" Cong.,
2d Sess. (1996), 142 Cong. Rec. H. 3305 ................ 13

H.R. Conf. Rep. No. 50, 104" Cong., 2d Sess (1996),
142Cong. ReC.H. 3605 . .. .. ... 11

S. 623, 141 Cong. Rec. S. 4590
(daily ed. Mar. 24, 1995) . ... ..o 12

S. 735, 141 Cong. Rec. S. 7656
(daily €d. JUN. 5, 1995) . . ..o\ o et 14

S. 735, 141 Cong. Rec. S. 7803
(dailyed. Jun. 7, 1995) . . ... oo 11, 14

S. Conf. Rep. No. 49, 104" Cong., 2d Sess. (1996),
142Cong. Rec.S. 3454 . .. .. . . 11

State Statutes and Rules

Code of Ala. Code § 13A-5-59 (2004) .................. 23
Colo. Rev. Stat. § 18-1.3-401(5) (2004) . ................ 23
7251LCS 5/122-1(2)(f) (2004) ... 'oeeiiiiaee 23
Fla. Stat. § 775.082(2) (2004) . ... .\oveeeeeeaneannn, 23
Miss. Code Ann. § 99-19-107 (2004) . .................. 23
Miss. Code Ann. § 99-39-23(6) (2004) ... ............... 23

XXii



Mo. Rev. Stat. §565.040 (2004) . .......... .o, 23

Nev. Rev. Stat. § 176.555(2004) . .. .. ... ..ot 23
N.M. Stat. Ann. 8§ 31-18-14B (2005) .. ........ ..ot 23
Okla. Stat. § 701.15(2004) . ...t 23
S.D. Codified Laws 8 23A-27A-14(2003) ............... 23
Utah Code Ann. 8 76-3-207(7) (2004) .................. 23
Wash. Rev. Code 8§ 10.95.090 (2004) ................... 23
Wis. Stat. §974.06 (2004) . ...t 23
Colo. Crim.P.35(2005) . .......coiii i 23
Fla R. Crim. P.3.850 (2004) . .. ...... ...t 3,23
Mich. Ct. R.6.502(a)(2) (2005) . ... ..., 23
Other Authority

“Ad Hoc Committee On Federal Habeas Corpus In

Capital Cases,” Committee Report, 45 Crim. L. Rpt.
(BNA)3239(1989) ...ttt 12,15
Black’s Law Dictionary (5"ed. 1979) ................... 39

Randy Hertz, Federal Habeas Corpus Practice and
Procedure (Matthew Bender, 2001) ... .................. 14

XXiii



Jeffrey, Article: Successive Habeas Corpus Petitions And
Section 2255 Motions After The Antiterrorism And Effective
Death Penalty Act Of 1996: Emerging Procedural And
Substantive Issues, 84 Marg. L. Rev. 43 (2000) ........... 34

Moore's Federal Practice
(Matthew Bender 3ded. 1997) ............ 14, 20, 21, 24, 31

U.S. Dept. of Justice, Bureau of Justice Statistics,

J. Scalia, Special Report - Prisoner Petitions Filed In

U.S. Digrict Courts, 2000, with Trends 1980-2000,

Jan. 2002, NCJ-189430 . ...ttt 46

U.S. Dept. of Justice, Federal Justice Stati stics Program,

Bureau of Justice Statistics,

J. Scalia, Prisoner Petitionsin the Federal Courts,

1980-96, Oct. 1997, NCJ-164615 ...................... 46

XXV



No. 04-6432

IN THE
SUPREME COURT OF THE UNITED STATES

AURELIO O. GONZALEZ,
Petitioner,
VS.
JAMES V. CROSBY,

Respondent.

OPINION BELOW

The opinion below is reported as Gonzalez v. Croshy, 366
F.3d 1253 (11" Cir. 2004) (en banc), and is published in the Joint
Appendix (“J.A.") at pp. 22-125.

JURISDICTION

On April 26, 2004, the United States Court of Appeals for
the Eleventh Circuit en banc affirmed the judgment of the district
court dismissing petitioner’ sRule 60(b) motion that sought review
of the denial of Gonzalez's petition for writ of habeas corpus.
Petitioner filed his petition for writ of certiorari on July 22, 2004,
which the Court granted on January 14, 2005. Jurisdiction lies
pursuant to 28 U.S.C. § 1254(1).



CONSTITUTIONAL, STATUTORY AND
RULE PROVISIONS

This case involves 28 U.S.C. § 2244(b)(1), Rule 60(b) of
Federal Rule of Civil Procedure, and 28 U.S.C. § 2254, Rule 11,
which are set forth in the Joint Appendix. J.A. 126-129. The
following rules are also involved:

Federal Rule of Civil Procedure 1: Scope and Purpose of Rules

Theserulesgovernthe procedurein the United Statesdistrict courts
in all suits of a civil nature whether cognizable as cases at law or in
equity or in admiralty, with the exceptions stated in Rule 81. They
shall be construed and administered to secure the just, speedy, and
inexpensive determination of every action.

Federal Rule of Civil Procedure 81(a)(2):
These rules are applicable to proceedings for . . . habeas
corpus. . . to the extent that the practice in such proceedingsis not

set forth in statutes of the United States and has heretofore
conformed to the practice in civil actions. . . .

STATEMENT OF THE CASE

State Court Proceedings

Petitioner, Aurelio O. Gonzalez, pled guilty to committing
three counts of robbery with a firearm, one count of armed
burglary, and one count of armed kidnapping, in the Circuit Court
of Dade County, Florida. The trial court sentenced petitioner on
December 8, 1982' to a term of ninety-nine (99) vyears
imprisonment. See JA. 2; Appendix To Response, Exh. A. A

! The Eleventh Circuit' s opinion mistakenly reflects a sentencing date
in1992. JA. 32.



direct appeal was not taken.” Petitioner’ sfirst state postconviction
relief motion, brought pursuant to Florida Supreme Court Rule
3.850 and filed on August 8, 1994, was denied as “legally
insufficient” on September 14, 1994. See J.A. 2; Appendix To
Response, Exh. D. On January 18, 1995, the Florida District Court
of Appeal for the Third District summarily upheld the denial of
relief, and rehearing was denied on February 8, 1995. 1d., Exh. H.
Petitioner subsequently filed asuccessive motionfor postconviction
relief on November 25, 1996, outside the two-year state limitation
period under Rule 3.850(b), which was denied on December 10,
1996. Id., Exh. I, J(respectively). Thestateintermediate appellate
court upheld the lower court’s ruling summarily on April 9, 1997.
Rehearingwasdenied onMay 7, 1997, 1d., Exh. L, and the mandate
issued on May 23, 1997.

District Court and Eleventh Circuit Panel Proceedings

Petitioner filed his petition for writ of habeas corpusin the
United States District Court of Florida, Southern Division on June
23, 1997. JA. 1. He raised one ground for relief, asserting that
newly discovered evidence rendered his guilty pleasinvalid. 1d.;
Petition, at 4. The State, in its response to a show cause order,
asserted that the petition wastime-barred and, inaddition, theclaim
was procedurally defaulted. J.A. 2; Response To Order To Show
Cause, at 4-5. The district court permitted petitioner to amend his
petition, JA. 2, which was filed on November 12, 1997. |Id.
Therein petitioner argued that newly discovered evidence
demonstratedthat his sentencewasbased upon another individual’ s
criminal record. |d.; Amended Motion For Petition Of Habeas
Corpus, at 1. In its response to the amended petition, the State
reasserteditsearlier arguments, and that petitioner’ snew claimwas

2 Any challenge to the voluntariness of Petitioner’s guilty plea should
have been asserted on direct appeal. State v. Thompson, 735 So. 2d 482, 485
(Fla. 1999).




not cognizable. J.A. 2; Response To Amended Petition For Habeas
Corpus, at 2-4.

On July 16, 1998, the magistrate judge issued her “Report
Re Dismissal 82254 Petition As Time Barred,” recommending
dismissa of the petition as having been filed outsde of the one-
year limitation period under 28 U.S.C. § 2244(d). JA. 2.
Petitioner filed objections to the recommendation. Id. The
magi strate judge subsequently issued a “ Supplemental Report” on
August 17, 1998, again recommending dismissal of the petition as
time-barred. Id. at 3. The district court entered its “Order Of
Dismissal of §2254 Petition As Time Barred” on September 9,
1998. 1d.

On September 23, 1998, petitioner filed his notice of appeal
from the denial of habeas corpusrelief, id., and filed a motion for
a certificate of appealability ("COA”). Id. In an Order dated
October 19, 1998, the district court granted COA without
elaboration. Petitioner’s appeal, docketed as No. 98-5545-F, was
dismissed without prejudice on October 28, 1999, and the
application for COA remanded “to the district court for
determination of which issues merit appeal under the amended
requirements of 28 U.S.C. § 2253(c).”

Petitioner thereafter filed a new application for COA with
thedistrict court, J.A. 4, which was denied on December 10, 1999.
1d. Petitioner filed anew “Notice of Appeal” on January 12, 2000,
attempting to appeal the denial of COA. 1d. at 5. The Eleventh
Circuit treated the notice of appeal as an application for COA and
dismissed the appeal on April 6, 2000. The mandate issued on
April 11, 2000. 1d. Thereafter, under the original appeal that had
been dismissed without prejudice on October 28, 1999, petitioner
submitted to the Eleventh Circuit a*“ Petition For Rehearing,” on or
about April 18, 2000, requesting that the court of appeals
reconsider the denial of COA inthat first appea. The petition was
returned to petitioner unfiled with a letter dated April 26, 2000.



Nearly sixteen months later, on August 2, 2001, petitioner
filed his “Rule 60(b) Motion To Amend Or Alter Judgment.” J.A.
5. In that motion, petitioner contended that the district court’s
order of digmissal should be vacated pursuant to Artuz v. Bennett,
531 U.S. 4 (2000), decided by this Court on November 7, 2000, and
Delancy v. Florida Department of Corrections, 246 F.3d 1328 (11"
Cir. 2001).® Thedistrict court denied themotion on March 5, 2002,
J. A. 5, believing that it was without jurisdiction to entertain the
motion on the bass that petitioner had already appealed to the
Eleventh Circuit. Petitioner filed a“Noticeof Appeal” on April 9,
2002. J.A. 6. Thedistrict court denied COA on May 14, 2002. |d.

Under case number 02-12054-JJ, on August 15, 2002, a
judge of the court of appeals granted petitioner a COA on the
following issue: “Whether the district court erred in dismissing
appellant’ s habeas corpus petition, 28 U.S.C. § 2254, asbarred by
the one-year statute of limitations provision in the Antiterrorism
and Effective Death Penalty Act of 1996.” Following briefing by
the parties, a panel of the court of appeals issued its opinion on
January 10, 2003, whereupon it ruled that “[t]he certificate of
appealability previously granted in this case is QUASHED AS
IMPROVIDENTLY GRANTED, and the appeal isDISMISSED.”
Gonzalez v. Secretary for the Florida Dept. of Corrections, 317
F.3d 1308, 1314 (11" Cir.), vacated and hearing en banc granted,
326 F.3d 1175 (11" Cir. 2003).

® Petitioner apparently relies upon Delancy for the proposition that any
successive motion for state postconviction relief is “properly filed” if filed. To
the contrary, the Eleventh Circuit has held that an untimely successive state
motion is not properly filed under § 2244(d)(2) if it does not meet certain
exceptionsto atimely filing requirement, Drew v. Department of Corrections,
297 F.3d 1278, 1285 (11" Cir. 2002), cert. denied, 537 U.S. 1237 (2003), a
question left openin Artuz, 531 U.S. at 9 n.2.
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En Banc Eleventh Circuit Appellate Proceedings

On January 27, 2003, petitioner filed a “Motion To
Reconsider, Vacate, Or Modify” beforethe court of appeals. J.A.
10. That motion was denied as moot, while that court, en banc, on
April 1, 2003, issued its order directing that the case be heard en
banc, id., inconjunction with Lazo v. United States, No. 02-12483,
and Mobley v. Head, No. 02-14224.* Gonzalez, 326 F.3d at 1176.
The partiesin thethree casesweredirected to addressthefollowing
issues:

1) Isacertificate of appealability required beforean
appeal may be taken from the denial of a Rule 60(b)
motion involving an order or judgment in a 28
U.S.C. § 2255" proceeding?

2) If so, should one issue in this case?

3) What standards or rules should govern Rule 60(b)

motions involving an order or judgment in a 28
U.S.C. § 2255 proceeding. i.e.,, under what
circumstances, if any, should such a motion be
granted?

4) Wasit an abuse of discretion for the district court
to deny the Rule 60(b) motion in this case?

4 See Lazo v. United States, 314 F.3d 571 (11" Cir.), vacated for
rehearing en banc, 326 F.3d 1175 (11" Cir. 2003) and Mobley v. Head, 306 F.3d
1096 (11" Cir. 2002), vacated and hearing en banc granted, 326 F.3d 1175 (11"
Cir. 2003). The petition for writ of certiorari filed in the Mobley case, assigned
case number 04-6914 before this Court, was denied on January 17, 2005.
Certiorari was not sought in Lazo.

® Both Gonzalez and Mobley involved state prisonersthat sought relief
under 28 U.S.C. § 2254; Lazo pertained to a motion to vacate filed by a federal
prisoner under 28 U.S.C. § 2255.




JA. 10.

Subsequently, in aletter dated June 27, 2003, the court of
appeals directed the parties to address the following issues by
supplemental en banc letter briefs:

l. “To what extent if any, and how, should the

general principles underlying habeas and section
2255 cases guide, and the provisions of AEDPA
inform, the decision of whether the grant of Rule
60(b) relief relating to a habeas or section 2255
judgmentisavailable, and if available, isan abuse of
discretion?’; and

I[I. “By analogy to Calderon[ v. Thompson, 523
U.S. 538 (1998)], and for the same or similar
reasons, should this Court hold that, except in cases
of actual fraud on thefederal court which issued the
judgment denying the habeas corpus petition or
section 2255 motion, Rule 60(b) relief from
judgment isavailable only ‘to avoid amiscarriage of
justice as defined by our habeas corpus
jurisprudence.”

JA. 11

The Eleventh Circuit heard individual oral argument in the
three cases, then issued a consolidated opinion on April 26, 2004.
J.A. 22. Therein, the en banc court first held that a habeas
petitioner must obtain a certificate of appealability in order to
appeal an order denying a Rule 60(b) motion. JA. 35-43. In
respect to Gonzalez specifically, the court of appeals determined
that he was entitled to a certificate of appeal ability upon the issue
of “[w]hat standards are applicableto Rule 60(b) motionsin § 2254
cases, and in light of those standards was it an abuse of discretion
for the district court to deny the motion?” J.A. 46. That court
subsequently determined that Gonzalez's Rule 60(b)(6) motion



constituted asuccessive petition, as he was “ attacking the merits of
that decision [denying his habeas petition] - the term ‘merits
referring to the correctness of the decision itself even though the
ground of this particular decision was the statute of limitations, an
affirmative defense.” J.A. 69.



SUMMARY OF ARGUMENT

Congress passed the Anti-Terrorism and Effective Death
Penalty Act of 1996 (“AEDPA™) providing for habeas corpus
reform specifically directed at curbing abusive tactics long
associated with the writ that thwarted finality of criminal
convictions and sentences. To effectuate that goal, Congress
included provisions to eliminate excessive delay and repetitive
filings, including (1) provisions restricting second or successive
habeas petitions; and (2) limitations on the avail ability of appellate
review. If Rule60(b) relief is available asan end-run around these
provisions, or as a vehicle to resurrect closed habeas cases, years
after they were decided, Congress s policy goal of finality and
closure is unquestionably defeated.

Gonzalez asks this Court to hold that Rule 60(b)(6) of the
Federal Rules of Civil Procedure may be used to reopen closed
habeas cases, solely on the basis of subsequent changes in
decisional law occurring years after habeasrelief wasdenied. Such
an effort transgresses congressional intent, whereby Rule 60(b)
would provide a mechanism by which a petitioner could obtain
unbridled review of the final disposition rejecting habeas relief -
constituting a second bite at the apple and giving license to
boundless litigation. The general availability of Rule 60(b) then
createsanendrunto 28U.S.C. § 2244(b), encouraging even greater
abuse than that occurring prior to enactment of habeas reform
through AEDPA. Accordingly, Rule 81(a)(2) of the Federal Rules
of Civil Procedure and Rule 11 of the Rules Governing Section
2254 Cases preclude application of Rule 60(b) under these
circumstances.

Thefact that Gonzal ez’ shabeas petition was denied astime-
barred, rather than following amerits decision on his congtitutional
claims, does not change this result. Alike other Rule 60(b)
motions, petitioner sought reconsideration of the district court’s
final judgment, a matter controlled by § 2244(b)(1). Here, the
district court applied circuit precedent in good faith, holding that



Gonzalez’'s habeas petition was time-barred. A subsequent
decision of this Court interpreting the habeas limitations statute
does not strike at the integrity of that judgment and warrant
avoidance of the bar of successive litigation under AEDPA.

Moreover, according absolute retroactive effect to rules
pertai ning to habeas proceedingswould el evate theimport of those
rules beyond what this Court has held appropriatein relation to the
underlying judgment of conviction and sentence ultimately under
attack, i.e, new rules of constitutional procedural law.
Accordingly, the Eleventh Circuit did noterr intreating Gonzalez’' s
Rule 60(b) motion as the functional equivalent of a successive
petition for which he had not obtained authorization to bring.
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ARGUMENT

A MOTION FILED PURSUANT TO RULE 60(b)(6) OF
THE FEDERAL RULESOF CIVIL PROCEDURE SEEKINGTO
RELITIGATE THE DISMISSAL OF A HABEASPETITION AS
TIME-BARRED CONSTITUTESA PROHIBITED “SECOND OR
SUCCESSIVE” PETITION UNDER 28 U.S.C. § 2244(b)(1).

AEDPA precludes reconsideration of habeas petitions
adjudicated on the merits raising the same claims presented in an
earlier petition. Rule 60(b) allows otherwise. Theissuebeforethis
Court iswhether Congress' intentin subsequently passing AEDPA
will be enforced,® or whether an expansive rule of civil procedure -
non-specific to habeas corpus - stands as a vehicle to evade the
legislative mandate narrowing the statutory writ. The correct result
in upholding that intent is explained in Gonzalez;, anything
otherwise infringes on AEDPA’s narrow class of circumstances
permitting a second bite at the habeas apple.

® The Senate passed S. 735 by avote of 91-8, 141 Cong. Rec. S. 7803,
7857 (daily ed. Jun. 7, 1995), and agreed upon the conference report by the same
margin. S. Conf. Rep. No. 49, 104" Cong., 2d Sess. (1996), 142 Cong. Rec. S.
3454, 3478. The House voted 293-133 in agreement on the conference report.
H.R. Conf. Rep. No. 50, 104" Cong., 2d Sess. (1996), 142 Cong. Rec. H. 3605,
3617.

11



Wholesale application of Rule 60(b) contravenes
federal habeas corpus reform under the Anti-
Terrorism and Effective Death Penalty Act of
1996, specifically 28 U.S.C. § 2244(b) as amended.

A. Congress intended to narrow the scope and
availability of habeas corpus review with the
passage of AEDPA.

Prior to 1996, congressional effortsto effect habeas reform
spanned a period of no less than twenty years.” That tortured
history finally bore fruit in Senate Bill 735, asdesignated Titlel of
the Anti-Terrorism and Effective Death Penalty Act of 1996, Pub.
L. No. 104-132, 110 Stat. 1214, enacted on April 24, 1996.

Asrecognized by thisCourt in construing AEDPA and thus
itsimport, the Act’s primary purposeisto ensure greater finality in
state and federal criminal judgments of convictions and sentences.
Seg, e.9., Rhines v. Weber, S.Ct. , 2005 U.S. LEX1S 2930
*14 (No.03-9046) (Mar. 30, 2005); Miller-El v. Cockrell, 537 U.S.

" See Lonchar v. Thomas, 517 U.S. 314, 333 (1996) (citing the more
than 80 bills proposed between 1986 and 1995 seeking to establish a statute of
limitations for federal habeas petitions); see also H.R. Rep. No 242, Part 1A,
102d Cong. (1991) (“In recent years, the Congress has been urged to reform the
Federal habeas corpuslawsto make the process more efficient, promote finality,
and ensurefairness.”); S.623, 141 Cong. Rec. S4590, 4591-4592 (daily ed. Mar.
24, 1995) (summarizing habeas reform efforts in the Senate) (statement of Sen.
Spector); H.R. 729, 141 Cong. Rec. H. 1400 (daily ed. Feb. 8, 1995) (recognizing
Congress' consideration of habeas reform dating back to 1984) (statement of
Rep. McCollum). The impetus for habeas reform arguably began in earnest in
1988, when Chief Justice William H. Rehnquist established the Ad Hoc
Committee On Federal Habeas Corpus In Capital Cases, chaired by retired
Associate Justice Lewis F. Powell, Jr. The Committee “wasto inquire into ‘the
necessity and desirability of legislation directed toward avoiding delay and the
lack of the finality’ in capital cases which the prisoner had or had been offered
counsel.” Committee Report (hereinafter “Powell Report”), 45 Crim. L. Rep.
(BNA) 3239 (1989).
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322, 337 (2003) (“Statutes such as AEDPA have placed more,
rather than fewer, restrictions on the power of federal courts to
grant writs of habeas corpusto state prisoners.”); Tyler v. Cain, 533
U.S. 656, 661 (2001) (“AEDPA greatly restricts the power of
federal courtsto award relief to state prisoners who file second or
successive habeas corpus applications.”); Williams v. Taylor, 529
U.S. 420, 436 (2000) (AEDPA’s purpose is “to further the
principles of comity, finality, and federalism.”).

Legidlative history supports the Court’s interpretation. In
the “Joint Explanatory Statement Of The Committee Of
Conference,” Congress expressly intended that Title | of AEDPA
“incorporate[] reforms to curb the abuse of the statutory writ of
habeas corpus, and to address the acute problems of unnecessary
delay and abuse in capital cases.” H.R. Conf. Rep. No. 47, 104"
Cong. 2d Sess. (1996), 142 Cong. Rec. H. 3305, 3333.°

“[JJudgments about the proper scope of the writ are
‘normally for Congressto make.”” Felker v. Turpin, 518 U.S. 651,

® Prior effortsto reign in abuses associated with federal habeas corpus
proceedings reflect the same concerns. For example, in recommending passage
of H.R. 4018, the “Habeas Corpus Revision Act of 1994,” the House Judiciary
Committee wrote:

The Committee believes that habeas corpus reform
legislation is needed because the credibility of the criminal
justice system has been tested by unnecessary delays, a
seeming lack of finality of State criminal proceedings, and
serious deficiencies in the provision of competent counsel to
indigent defendants in death penalty cases.

H.R. 4018, 103 H. Rpt. 470, 103d Cong. (March 25, 1994). Nearly ayear later,
the House Judiciary Committee recommended passage of H.R. 729, the
“Effective Death Penalty Act of 1995.” 104 H. Rpt. 23, 104" Cong., 1* Sess.
(Feb. 8, 1995). In so doing, the report provided that “H.R. 729 has been drafted
to address a number of problems that presently exist in federal court criminal
litigation . . . . [and] is designed to reduce the abuse of habeas corpus that results
from delayed and repetitive filings.” (under “Background and Need for the
Legislation”).
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664 (1996) (quoting Lonchar, 517 U.S. at 323). In order to curtail
the delay and repetitiveness associated with the writ, Congress
exacted changes through AEDPA concerning, for example, the
filing of multiple petitions, the time frame in which the petition
must befiled, availability of appellate consderation, and the scope
of review. See § 2244(b), § 2244(d), § 2253(c), and § 2254(d),
respectively, as amended.

In respect to repetitive filings, Congress unguestionably
intended that habeas petitioners have “one bite at the apple.” See
eq., S. 735, 141 Cong. Rec. S 7656, 7657 (daily ed. Jun. 5, 1995)
(statement of Sen. Dole); S. 735, 141 Cong. Rec. S 7803, 7809
(daily ed. Jun. 7, 1995) (statement of Sen. Kennedy). Section
2244(b)(1), unequivocaly providing that “[a] claim presentedin a
second or successive habeas corpusapplication under section 2254
that was presented in a prior application shall be dismissed,”
effectuates that goal. See also Randy Hertz, 2 Federal Habeas
CorpusPractice and Procedure (Matthew Bender, 2001), § 28.4[4].
A “successive claim is aterm of art referring to a claim that has
been raised in a previous petition.” 28 Moore's Federal Practice,
8§ 671.10[2][a] (Matthew Bender 3d ed. 1997) (hereinafter
“Moore”) (emphasis in original). The plain language of 8§
2244(b)(1) isthat further consideration of aclam previoudy raised
isunequivocally prohibited. SeeTyler, 533 U.S. at 661.

The Court “presume[s] that Congress expectsits statutesto
be read in conformity with this Court’s precedents. . . .” Clay v.
United States, 537 U.S. 522, 527 (2003). Statutory interpretation
of habeas is informed “by the general principles underlying our
habeas corpus jurisprudence.” Calderon v. Thompson, 523 U.S.
538, 554 (1998). Asthe Eleventh Circuit recognized in Gonzalez,
this Court’s decisions reflect the narrowing of the availability of
endless habeas litigation:

[t]he evolution has been toward greater finality of
judgments through increasingly tight restrictions on
second or successive petitions. We have gone from

14



the days of the more permissive ends of justice and
abuse of the writ standards, see, e.g., Sanders v.
United States, 373 U.S. 1, 12, 83 S. Ct. 1068, 1075,
10 L. Ed. 2d 148 (1963); to the post-McCleskey era
withitslesspermissive causeand prejudice standard,
see, e.g., McCleskey v. Zant, 499 U.S. 467, 493, 111
S. Ct. 1454, 1470, 113 L. Ed. 2d 517 (1991), Sawyer
v. Whitley, 505 U.S. 333, 338, 112 S. Ct. 2514, 2518,
120 L. Ed. 2d 269 (1992); to the present post-
AEDPA times, with a total ban on clams that were
presented in a prior petition, § 2244(b)(1), and a
near-total ban on those that were not, see §
2244(b)(2).

JA.47.

As demonstrated above, the statutory writ of habeas corpus
accorded under § 2254, particularly upon enactment of AEDPA, is
neither equival ent to nor otherwise anal ogous with general equity-
based civil proceedings.’

® Instructive is Congress' treatment through AEDPA of habeas law
other than § 2244(b), which al so demonstratesthat Congress in no way intended
for unrestrained equitable principles to govern habeas corpus litigation. For
example:

Rule 9(a) of the Rules Governing Section 2254 Cases previously
governed the filing of “delayed petitions.” Rather than establishing a statute of
limitations, Rule 9(a) wasbased upon the equitable doctrine of laches. 28 U.S.C.
§ 2254, Rule 9, Advisory Committee Notes (1976 Adoption). Withthe one-year
limitation period created under AEDPA, Congress limited the courts' broad
discretion in entertaining what typically were 11" hour filings in capital cases,
seePowell Report, 45 Crim. L Rep. at 3240, establishing instead specific criteria
for evaluating whether the petition was timely filed. 8§ 2244(d)(1) and (d)(2);
seealso 28 U.S.C. § 2254, Rule 3(c) (effective December 1, 2004) (adding the
provision that “[t]he time for filing a petition is governed by 28 U.S.C. §
2244(d).”); 28 U.S.C. § 2254, Rule 9 (effective December 1, 2004) (removing
subsection (a) pertaining to “Delayed petitions.”); Rule 9 Notes of Advisory
Committee on 2004 amendments.
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B. Rule 60(b), on the other hand, expansively
permits review of final civil judgments, contradictory
of the principles underlying AEDPA and this Court’s
habeas jurisprudence.

Federal habeas corpus, though a civil remedy, is different
from general civil litigation. Browder v. Director, Dept. of
Corrections of lllinois, 434 U.S. 257, 269 (1978).*°

Prior to passage of AEDPA, a habeas petitioner could obtain appellate
review of the denial of relief upon the grant of a certificate of probable cause
(“CPC"). 28 U.S.C. § 2253 (1994). Because there was no requirement that a
specific issuewarranting appellate review be identified, habeas petitionerswere
free to raise any or all issues brought in the underlying petition. Magouirk v.
Phillips, 144 F.3d 348, 356-357 (5" Cir. 1998). That practicehas changed under
AEDPA. Although the standard for authorizing appell atereview remainsthat as
pronounced in Barefoot v. Estelle, 463 U.S. 880, 894 (1983), see Slack v.
McDaniel, 529 U.S. 473, 483-484 (2000), the petitioner must obtain a certificate
of appeal ability, requiringthat petitioner make a substantial showing of thedenial
of acongtitutional right as to each issue for which the certificateis granted. See
28 U.S.C. 88 2253(c)(2) and (c)(3). AEDPA put an end to unbridled appellate
review of frivolous appeals. See Barefoot, 463 U.S. at 892-893.

In furtherance of AEDPA’s goals of comity, finality, and federalism,
Congress also amended the scope of habeas review. 28 U.S.C. 88 2254(d) and
(e); see Woodford v. Garceau, 538 U.S. 202, 206 (2003) (“AEDPA in general
and § 2254(d) in particular focusin large measure on revising the standards used
for evaluating the merits of ahabeas application.”). These changes, defining the
standard upon which aclaim for relief isreviewed, the deference to be accorded
state court findings of fact, and the availability of federal evidentiary hearings,
are consummate with this Court’ sdiscussion of thewrit. See, e.g., Williams, 529
U.S. at 436; McFarland v. Scott, 512 U.S. 849, 859 (1994) (“A criminal trial is
the‘mainevent’ at which adefendant’ srightsaretobe determined, and the Great
Writ is an extraordinary remedy that should not be employed to ‘relitigate state
trial.’”) (internal citation omitted); Wainwright v. Sykes, 433 U.S. 72, 90 (1977).

% Habeas corpu