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REPLY BRIEF FOR PETITIONER

Respondent Ruby Calad (“*Caad”) is the beneficiary of a
health benefit plan established by her husband’s employer
Ryland Group (“Ryland”). Ryland self-insures the Plan,
which is governed by the Employee Retirement Income Se-
curity Act (“ERISA”) and is administered by respondent
Cigna HedlthCare of Texas, Inc. (“CIGNA”). Under the
terms of the Plan, Ryland agreed to pay for health care
deemed to be “medically necessary.” But neither Ryland,
nor the Ryland Plan, nor CIGNA, was ever responsible for
providing Calad medical care directly. The duty to provide
care was assumed solely by Dr. Estrada, Calad’s treating
physician. Calad aleges that Dr. Estrada recommended
more than one day in the hospital following a surgical proce-
dure, but that CIGNA determined that she did not qualify for
the additional day under the terms of the Ryland Plan and
therefore refused to authorize payment for the additional day.

Caad's state-law claim alleges that CIGNA’s decision
not to authorize payment for additional time in the hospital
was wrong as a matter of state law, and caused her injuries
for which she seeks damages. But in their brief to this Court,
respondents do not — and could not — deny that CIGNA’s de-
cison whether to authorize payment for the additional time
was adecision about whether Calad was entitled to a particu-
lar benefit under the terms of Calad’'s ERISA-governed
berefit plan. Though conceding that CIGNA’s decision was
a benefit determination, respondents say it was also some-
thing else — specifically, an exercise of medical judgment.
And for that reason and that reason alone, respondents con
tend that the benefit determination at issue here may be
treated differently from all other ERISA plan benefit deter-
minations: it may be regulated by standards prescribed by
state law, rather than the fiduciary standards governing other
ERISA plan benefit determinations, and it may be swbject to
remedies prescribed by state law, rather than those set forth
in ERISA’s integrated remedia structure.
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Respondents are wrong. The fact that CIGNA’s benefit
determination was based in part on an exercise of medical
judgment does not make it anything other than a benefit de-
termination. And because it is a benefit determination, it is
unambiguously governed by ERISA §502(a), 29 U.S.C.
§ 1132(a), which this Court has held establishes the sole and
exclusive remedial scheme for allegedly erroneous benefit
denials. The sole question for decision here is whether a
state may, consistent with ERISA and this Court’s prece-
dents, provide plan beneficiaries with remedies for alegedly
erroneous plan benefit determinations beyond the remedies
ERISA already providesin § 502(a).

The answer is no. Nobody disputes that health care is, in
general, a subject of traditional state regulation. Nor does
anybody dispute that, when an HMO that administers or in
sures an ERISA plan arranges to assume responsibility for
the actual provision of hedth care — as when the HMO is
owned by or employs the physicians responsible for treating
plan beneficiaries — the dtate is entitled to regulate and pro-
vide remedies for the HMO's alleged failure to provide ade-
quate medical treatment. But those are not the issues before
this Court, for asimple but fundamentally important reason:
CIGNA in this case did not decide whether CIGNA should
provide medical care; it decided only whether the medical
care should be paid for under the terms of the employer’'s
ERISA-governed benefit plan. That decision is, without
guestion, nothing more or less than a plan benefit determina
tion. And whatever steps a state may take to regulate health
care, a state cannot provide ERISA plan beneficiaries new
remedies for health care plan benefit determinations, even on
the theory that the scope of a person’s health care benefits
relates to health care treatment. There is no health care ex-
ception to ERISA preemption: Unless and until Congress
says otherwise, ERISA plan berefit determinations of all
kinds are governed exclusively by ERISA §502(a). The
judgment below should be reversed.
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ARGUMENT

I. CIGNA’S DECISION DENYING PLAN BENEFITS
IS GOVERNED EXCLUSIVELY BY § 502(a)(1)(B)
AND THEREFORE IS COMPLETELY PRE-
EMPTED

A. Congress “Clearly Manifested” Its Intent To
Completely Preempt Any State-Law Claim As-
serting Improper Denial Of ERISA Plan Benefits

The central contention of respondents and their amici is
that there is a “formidable presumption” against federa pre-
emption of state laws that concern “genera hedth-care &
sues,” which presumption has not been overcome here le-
cause Congress's intent to preempt state-law medical tort
claims was not “clear and manifest.” Resp. Br. 17.

This argument utterly misses the point. There may be a
presumption against federal preemption of state laws regulat-
ing health care, but any such presumption has nothing to do
with this case. The question here is simply whether Calad’'s
state-law claims seek to regulate the administration and av
forcement of ERISA plan benefits If so, thenthe claims are
completely preempted — regardiess whether they relate in
some way to hedlth care. This Court has already held —
twice, unanimougly both times — that Congress did “clearly
manifest[]” its intention to completely preempt state-law
clams that seek non-ERISA remedies for the alegedly im-
proper denial of ERISA plan benefits Metropolitan Life Ins.
Co. v. Taylor, 481 U.S. 58, 66 (1987); see Pilot Life Ins. Co.
v. Dedeaux, 481 U.S. 41, 52 (1987). Nothing in those prece-
dents, or in ERISA’ s text or history, suggests that Congress
intended to exclude from the scope of this clear preemption
state laws regulating health care benefit determinations, just
because the benefits involve health care.! Even if the benefit

! Respondents and some of their amici contend that the 1974 Con-
gress that enacted ERISA was primarily concerned with pension plans,
not welfare plans (which provide health benefits), and that Congress did
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determination comes prior to treatment and thus may, as a
practical matter, directly affect the treatment the beneficiary
ultimately receives, that does not make the benefit determi-
nation anything other than a pure benefit determination And
if the claim challenges a benefit determination then Con
gress made manifest its intention, through the structure and
history of the integrated remedial provisons set forth in
§ 502(a), 29 U.S.C. 1132(a), that it be completely preempted.
See also Egelhoff v. Egelhoff, 532 U.S. 141, 151 (2001)
(finding ERISA preemption of state law implicating tradi-
tional area of state regulation); Boggs v. Boggs 520 U.S.
833, 844 (1997) (same).

To be perfectly clear: we do not contend that ERISA
preempts state-law claims directed at the actual provision of
health care — as opposed to hedlth care benefits — by an
HMO. Aetna Br. 3 n.1 (distinguishing between “network”
model HMOs, which do not provide medical care, and
“group” or “staff” model HMOs, which do provide care).
Thus, for example, if a beneficiary of a planinsured or al-
ministered by an HMO is treated by a physician who is em

not intend for ERISA to regulate the quality of health care provided by
HMOs. See Resp. Br. 47-48; Sen. Kennedy et al. Br. 5-9. Neither point
helps respondents. First, although Congress may have focused primarily
on pension benefits, nothing in the statute distinguishes between pension
and welfare benefits for preemption purposes. Indeed, this Court’s deci-
sions in Pilot Life and Taylor involved welfare plans (disability plans,
specifically), establishing conclusively that § 502(a) preemption applies
with full force outside the pension context. Second, we fully agree that
Congress did not intend for ERISA to regulate health care — what Con-
gress intended was for ERISA to regulate health care (and other) benefits
provided under ERISA -governed employee benefit plans.

For the same reason, any indication from the legislative history of
the Health Maintenance Organization Act of 1973, Pub. L. 96-222, 87
Stat. 914, that Congress intended to leave to states the authority “to regu-
late the quality of medical care that HMOs provide,” Resp. Br. 49, is
irrelevant to the issue in this case: states can regulate care decisions
when the HMO itself provides the care, but they cannot regulate benefit
decisions about whether to pay for care.
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ployed by the HMO, and that physician makes a negligent
care decision, the HMO does not escape liability for negli-
gence merely because it is insuring or administering an ER-
| SA-governed employee benefit plan. CIGNA Br. 33 n.5, 37
n.7; see, e.g., Pacificare, Inc. v. Burrage, 59 F.2d 151, 155
(10th Cir. 1995). But if the claim is directed at an HMO de-
cison that solely determines whether an ERISA-governed
health benefit plan authorizes provision of a berefit, then the
clam is preempted by ERISA, even if the decision requires
the HMO to exercise medical judgment. U.S. Br. 23.

Because, as we show below, the decision at issue in this
case was a decision denying benefits, made by aCIGNA
employee who was not Calad’s treating physician, her state-
law challenge to that decision is completely preempted.

B. Calad’s THCLA Claim Is Completely Preempted
Because It Asserts That Her ERISA Plan Benefits
Werelmproperly Denied

1. The preemption rule that governs this case is settled

and unambiguous. “al suits brought by beneficiaries or par-
ticipants asserting improper processing of claims under ER-
ISA-regulated plans [are] treated as federal questions gov-
erned by 8 502(a).” Pilot Life 481 U.S. at 56. Calad’sclaim
under the Texas Health Care Liability Act (“THCLA”) isjust
such a suit. She is the beneficiary of an ERISA-governed
employee health benefit plan (the Ryland Plan), which is in-
sured by Ryland and administered by CIGNA. JA. 184.

One of the benefits provided to her by the Ryland Plan is
payment for certain courses of medical treatments (including
hospitalization), if — but only if — the Plan determines that
the treatments are “medically necessary.” In other words, if
the treatment is not “medically necessary” within the mean
ing of the Plan, then it is not covered by the terms of the Plan
and there would be nothing at all improper about the Plan’s
refusal to pay for the treatment sought. The Ryland Plan is
in no way unique in this respect: any medica benefit plan
necessarily provides coverage only for medical care, and it



6

logically provides coverage only for medical care that is
necessary (it would be economicaly irrational for an
employer to provide coverage for unnecessary medical care).
Accordingly, the threshold decision in virtually any health
benefit determination is whether payment is being sought for
medically necessary care.

Calad alleges that her treating physician recommended
more than one day in the hospital following a surgical proce-
dure, but that CIGNA determined that she “did not qualify
under Cigna' s medical necessity criteria for continued hospi-
tal stay.” JA. 181. “Going through pre-authorization and
coverage procedures with Cigna, Ruby was informed that for
the scheduled major surgery, Cigna authorized only one day
for her hospital stay.” 1d. at 184 (emphasis added). Because
she was “unable to incur the expense personally,” she d-
leges, CIGNA’s determination that additional hospitalization
was not “medically necessary” — and thus that she did not
qualify for “ coverage” under the Ryland Plan — “forced” her
to leave the hospital “prematurely,” causing her unspecified
injuries. Id. at 181; seeid. at 185. Calad’s THCLA claim
seeks compensatory and punitive damages— neither of which
is available under ERISA — for CIGNA'’s alegedly errore-
ous determination that she did not “qualify” for “coverage’
by the Plan of the additional hospitalization.

2. Cdad' s claim obvioudly asserts the improper denial of
benefits under an ERISA governed-plan; it is for that reason
just as obvioudly preempted under Pilot Life The contrary
arguments of respondents and their amici are unavailing.

a. Respondents contend that Calad’s THCLA claim does
not actually challenge an ERISA plan berefit determination
because, they say, THCLA imposes on HMOs “‘rights and
obligations' that are independent of an ERISA plan.” Resp.
Br. 26. A THCLA claim, respondents argue, asserts a viola-
tion of a state-law duty that is wholly external to and inde-
pendent of whatever obligations an HMO may incur under
the terms of an ERISA plan.
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This contention is refuted both by the plain text of
THCLA itself and by the State of Texas, respondents own
amicus. THCLA plainly states that it “create[s] no obliga
tion on the part of the health insurance carrier, health main-
tenance organization, or other managed care entity to provide
to an insured or enrollee treatment which is not covered by
the health care plan of the entity.” Tex. Civ. Prac. & Rem.
Code § 88.002(d) (enphasis added). And the State of Texas
emphasizes that THCLA’s nonERISA remedies exist to
“ensureg]] that HMOs administer those plans consistent with
sound medica judgment, within the terms of the HMO
agreement.” Texas Br. 15 (emphasis added). Accordingly,
the only “rights and obligations’ that could be at issue in a
THCLA clam against an HMO that did not itself provide
care are the rights and obligations arising from the terms of
the benefit plan administered by the HMO. In other words,
THCLA does not require plans to cover “medically neces-
sary” care, but if a plan assumes that obligation and provides
such coverage through an HMO, THCLA intercedes to add
state-law remedies to the enforcement of that particular ER-
ISA plan benefit.?

A THCLA claim challenging an HMO'’s “medical neces-
sity” coverage determination thus necessarily challenges
precisely the same plan benefit decision that would be at is-
sue in a 8502(a)(1)(B) action. A simple hypothetical both
proves the point and demonstrates why the THCLA claim

2 Respondents erroneously suggest that when an ERISA plan pro-
vides health benefits through an HMO, the “benefit” for purposes of
§ 502(a) is merely membership in the HMO, not coverage for any par-
ticular treatment or expense. Resp. Br. 28-29. This Court specifically
held to the contrary in Rush Prudential HMO, Inc. v. Moran, 536 U.S.
355 (2002), when it treated a medical necessity determination adverse to
the beneficiary as a denial of a benefit under §502(a), id. at 359, 360,
362 n.2, 380. As a practical matter, treating HMO membership as the
“benefit” would mean that no beneficiary could ever challenge a medi-
cal-necessity-based denial of benefits under §502(a)(1)(B), contrary to
settled case law recognizing such claims. CIGNA Br. 28 n.4.
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must be preempted. Nobody disputes that, after Calad was
informed that coverage had been denied, she could have gp-
pealed that decision within the Plan and then sought an i+
junction in federa court under §502(a)(1)(B) to compel
coverage of the additional hospitalization. Indeed, “[t]here
have been numerous cases in which federal courts have &
sued preliminary injunctions under similar circumstances.”

Pryzbowski v. U.S. Healthcare, Inc., 245 F.3d 266, 274 (3d
Cir. 2001); see U.S. Br. 16 n.4 (citing examples). Had such
a suit been brought, the district court would have evaluated
the Plan’s medical necessity determination under recognized
federal principles governing health plan benefit determina
tions by plan fiduciaries. See CIGNA Br. 37. Applying
those federal principles (including in most instances defer-
ence to the plan administrator’s benefit eligibility determina
tion), the court might well have upheld the Plan’s determina-
tion that Calad did not qualify for additional hospitalization
under the Planis medical necessity criteria. Had she then
gone home, and suffered the same alleged complications,
Calad might then have sought to sue under THCLA - and
her suit would have sought damages for exactly the same de-
cison aready upheld by the federa court as permissible un-
der ERISA’s governing standards. The very point of ERISA
preemption is to preclude such a result.

b. The foregoing discussion also explains why analogy
to preemption under 8301 of the Labor-Management Rela-
tions Act (“LMRA”) — the preemption doctrine upon which
Congress and this Court based complete preemption under
§502(a)(1)(B), see Pilot Life, 481 U.S. at 55-56 — fully con-
firms preemption of Calad’s claim, contrary to respondents
submission. Resp. Br. 25-27.

LMRA 8301 creates federal jurisdiction over “[s|uits for
violation of contracts between an employer and a labor a-
ganization representing employees in an industry dfecting
commerce . . . or between any such labor organizations.” 29
U.S.C. 8§ 185(8). This Court has consistently interpreted
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§301 as completely preempting state law suits that arise
from, or require an interpretation of a term or duty in, the
collective bargaining contract. In Allis-Chalmers Corp. v.
Lueck, 471 U.S. 202 (1985), for instance, the Court held pre-
empted a state tort action against an employer and insurer
aleging bad faith handling of an insurance claim under a
disability plan included in a collective bargaining agreement.
The claim was preempted, the Court explained, because d-
though the state may try to “define the tort as ‘independent’
of any contract question,” the extent of the employer’s duty
ultimately depended on the terms, both implicit and explicit,
of the agreement between the parties. Id. at 216, 218. In
other words, the “duties imposed and rights established
through the state tort . . . derive from the ri%hts and obliga-
tions established by the contract.” 1d. at 217.

Likewise, in United Steelworkers of America v. Rawson,
495 U.S. 362 (1990), the Court held preempted a wrongful
death action filed against a union, claiming that the union's
failure to properly conduct safety inspections of the mines
proximately caused a mine fire that killed 91 miners. The
Supreme Court of Idaho held that the LMRA did not pre-
empt the tort suit because the standard of care applicable to
the mine inspection was imposed by state law, not by the
collective bargaining agreement. 1d. at 367-68. This Court
held, however, that the duty to inspect the mines — the duty
on which the state-law negligence action was based — arose
solely out of the collective bargaining agreement signed by
the union. Id. at 371. Preemption could not be “avoided by

% In addition, as noted in our opening brief at p.22, the Court explic-
itly rejected any distinction between tort and contract claims for §301
preemption purposes. because “nearly any aleged willful breach of con-
tract can be restated as a tort claim for breach of a good-faith obligation
under a contract,” 471 U.S. at 219, distinguishing between tort and con-
tract claims would “elevate form over substance and allow parties to
evade the requirements of §301 by relabeling their contract claims as
claimsfor tortious breach of contract,” id. at 211.
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characterizing the union’s negligent performance of what it
does on behalf of the members of the bargaining unit pursu-
ant to the terms of the collective-bargaining contract as a
state-law tort.” Id. at 371-72.

The 8301 preemption doctrine set forth in Allis-
Chalmers and Rawson unguestionably supports preemption
of Caad's clam under the analogous § 502(a)(1)(B) pre-
emption doctrine. Calad’'s THCLA claim is based upon
CIGNA's asserted failure to authorize payment of a benefit,
a duty that arises solely out of her ERISA-governed benefits
plan and is enforceable through ERISA § 502(a). That is,
just as the state laws at isste in Allis-=Chalmersand Rawson
purported to impose state-law standards and remedies on ob-
ligations that arose entirely out of a collective bargaining
agreement, Calad’'s THCLA claim seeks to impose state-law
standards and remedies on the enforcement of obligations
that arise entirely out of an ERISA plan. Like the clams at
issue in Allis-Chalmers and Rawson, then, Calad’'s THCLA
claim is completely preempted.

c. The 8301 anaogy aso shows why it is immaterial
that ERISA does not itself create a specific substantive stan
dard for health benefit determinations. See Resp. Br. 31;
Council State Gov. Br. 18. The LMRA also does not create
a specific standard of, for example, “just cause” to be applied
in employee termination cases, but instead |leaves the stan
dard to be adopted by the parties in negotiating the collective
bargaining agreement. The role of the federal courtsis sim
ply to enforce the parties’ private agreement (usualy as con-
strued through contractual arbitration). See Eastern Assoc.
Coal Co. v. United Mine Workers of Am., 531 U.S. 57, 61-62
(2000); Textile Workers Union of Am. v. Lincoln Mills, 353
U.S. 448, 456-57 (1957). And the function of § 301 preemp-
tion is to preclude states from interfering with federal er
forcement of collective bargaining rights by imposing differ-
ent remedies for the violation of rights arising out of collec-
tive bargaining agreements. See Caterpillar, Inc. v. Wil-
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liams, 482 U.S. 386, 391 n.4 (1987); Franchise Tax Bd.. v.
Construction Laborers Vacation Trust, 463 U.S. 1, 23
(1983).

The same is true under ERISA. Just as the federa labor
laws essentially leave the content of labor agreements to pri-
vate choice, ERISA largely leaves to employers the discre-
tion to decide what substantive benefit rights their employee
benefit plans provide. The role of federal courtsis to enforce
those rights through ERISA’s exclusive remedies — and the
function of ERISA preemption is to preclude states from in-
terfering with the federal scheme of benefit rights enforce-
ment by imposing different remedies for the violation of
those rights.” Not only do Pilot Life and Taylor establish the
point, they exemplify it: both cases involved disability bere-
fit plan benefit determinations, and even though ERISA does
not prescribe a specific standard of “disability” applicable to
such benefit determinations, the Court held preempted state-
law claims seeking non-ERISA remedies for assertedly erro-
neous disability benefit determinations. Pilot Life and Tay-
lor, like their 8301 forebears, show that the absence of a
specific standard for ERISA plan health benefit determina-
tions has nothing to do with the preemptive force of ER-
ISA’s integrated scheme of benefit enforcement.®

4 Calad's claim requires a court to interpret a term of the Ryland
Plan (“medical necessity”) in the same way that a § 301 action requires a
court to interpret a term of a collective bargaining agreement (discharge
for “cause,” for example). See also Chamber Br. 28.

® To be clear, however, it is not quite accurate to say that ERISA
does not establish any federal standard applicable to health benefit de-
terminations. In fact, ERISA does impose on all ERISA -governed plans
the general obligation to make benefit determinations in accordance with
traditional fiduciary principles. See Firestone Tire & Rubber Co. v.
Bruch, 489 U.S. 101, 111-13 (1989). Those fiduciary principles, and the
federa common law of benefit determinations that has developed
through federal-court enforcement of those principles, provide the rele-
vant federal standard applicable to health benefit determinations.
CIGNA Br. 2829 n.4 (citing cases). The dsence of a more specific
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d. Respondents also argue that Congress could not pos-
sbly have intended for health-benefit-determination tort
clams to be preempted, because otherwise plan claimants
who are cenied benefits and consequently suffer injuries —
when they are unable to pay for treatment the plan declined
to cover — are left in a “regulatory vacuum.” Resp. Br. 41.
That argument misapprehends the benefit enforcement struc-
ture envisioned by Congress and discussed above. Consis-
tent with its intention to leave the establishment of plan
benefits up to employers, Congress created a system of es-
sentially private enforcement, with three interrelated compo-
nents. First, Congress established a fiduciary obligation to
administer plan benefits in the interest of plan beneficiaries
and consistent with plan documents. 29 U.SC.
§ 1104(a)(1)(D). Second, Congress conferred on the De-
partment of Labor the authority to regulate the process by
which ERISA plans make fiduciary benefit determinations.
CIGNA Br. 29-30. Those regulations ensure that benefit de-
terminations are made fairly after thorough consideration,
but as expeditiously as possible given the circumstances.®
(They aso presuppose that health benefit determinations are
indeed fiduciary benefit determinations subject to § 502(a)

standard thus does not mean that ERISA creates no federal standard.
More important, it is clear that ERISA’s scheme for enforcing benefit
rights in accordance with federal fiduciary principles completely pre-
empts state laws that attempt to establish a different benefit enforcement
scheme under the guise of ostensibly “independent” tort standards and
remedies.

® Respondents incorrectly state that “[t]he quickest appeal process
now available under federa law is 72 hours.” Resp. Br. 5. In fact, fed-
eral regulations require that, in “urgent care” situations, the plan notify
the claimant of its decisions “as soon as possible, taking into account the
medical exigencies, but not later than 72 hours after” the appeal is first
sought. 29 C.F.R. 82560.503-1(i)(2)(i) (emphasis added). In other
words, 72 hours is not the “quickest” possible appeal, it is the longest
allowable time for an appeal, and the permissible time could be much
shorter, depending on the exigencies of the particular case.
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remedies, even though they often include an element of
medical judgment. CIGNA Br. 29-30, 35-36.") Third, Con-
gress created federal jurisdiction and a set of federal reme-
dies to enforce benefit rights and ensure that plans exercise
thelir fiduciary responsibilities properly.

This tripartite enforcement system ensures that, contrary
to respondents assertion, plan beneficiaries always have a
remedy for an allegedly improper denia of benefits. In the
circumstances of this case, for example, Congress assumed
that when a treating physician recommends treatment as
“medically necessary,” but the managed care entity provid-
ing administrative services to the plan denies coverage, the
beneficiary would have a strong incentive to appeal that de-
cision within the plan and obtain full and fair review of the
denia by atrue plan fiduciary, including, under the Depart-
ment of Labor regulations, assessment of medical necessity
by a qualified medical professiona uninvolved in the initial
benefit denial. CIGNA Br. 42-43. For the rare case where
there remains disagreement between the treating physician
and the plan at the conclusion of that process, Congress d-
lowed the beneficiary to seek immediate relief in federa
court under §502(a)(1)(B).2 It is therefore inaccurate to say
that a bereficiary in Calad’ s position lacks any remedy under
ERISA’s enforcement system.

" Respondents cite statements in the regulations’ proposal notice
stating that they would not directly address preemption of state laws that
may relate to benefit plans or medical decisions. Resp. Br. 39-40 (citing
65 Fed. Reg. 70246, 70254 & n.34 (Nov. 21, 2000)). These statements
are irrelevant: it is true that the regulations do not address preemption,
but they do establish — unambiguously — that decisions denying health
benefits on grounds of medical necessity are benefit denials, subject to
full and fair internal review by anamed fiduciary. CIGNA Br. 29-30.

8 Such an action would not be a “federalized malpractice” action, as
respondents contend. Resp. Br. 45. It would proceed under recognized
and widely applied fiduciary principles governing plan benefit determi-
nations. See, e.g., Kopicki v. Fitzgerald Auto. Family Employee Benefits
Plan, 121 F. Supp. 2d 467 (D. Md. 2000); see also supranote 5.
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To be sure, ERISA does not provide the particular rem-
edy set forth in THCLA — a post hoc damages remedy that
could be imposed even after another court determines that
the plan properly exercised its fiduciary responsibility in de-
nying coverage. But that is hardly surprising given the costs
and disarray such an enforcement scheme would impose on
the administration of employee benefit plans. CIGNA Br.
48-49. More important, contrary to respondents submis-
sion, Resp. Br. 41, the absence of a THCLA-like remedy in
ERISA hardly establishes that such remedies are not pre-
empted. Just the opposite is true: “The policy choices re-
flected in the inclusion of certain remedies and the exclusion
of others ... would be completely undermined if ERISA-
plan participants and beneficiaries were free to obtain reme-
dies under state law that Congress regjected in ERISA.” Pilot
Life, 481 U.S. at 54 (quoting Massachusetts. Mut. Life Ins.
Co. v. Russll, 473 U.S. 134, 146 (1985)). Similarly, the fact
that respondents state-law claims do not specifically seek
plan benefits as a remedy, Resp. Br. 22, does not mean that
the claims survive preemption. See Ingersoll-Rand Co. v.
McClendon, 498 U.S. 133, 145 (1990) (“it is no answer to a
preemption argument that a particular plaintiff is not seeking
.. . benefits’). To the contrary, the fact that respondents
state-law claims seek remedies for violations of plan benefit
obligations that Congress chose not to provide under ERISA
is precisely why they are preempted. CIGNA Br. 23-24.

e. Finaly, thereis no merit in respondents’ efforts to dis-
tinguish, for preemption purposes, between an “ongoing de-
nial of financial benefits’ (that is, a denia that is challenged
before the medical expense is incurred or the treatment is
provided) and a denial of benefits that is challenged only af-
ter treatment has been provided. Resp. Br. 28. Nothing in
ERISA or in this Court's 8§ 502(a) preemption precedents
supports such a distinction. As shown above, Calad could
have sought an injunction under §502(a)(1)(B) compelling
coverage of additional hospitalization before treatment was
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provided. Or she could have arranged for payment and then
sought recovery of the expenses in a post-treatment
§502(a)(1)(B) action. The fact that a beneficiary “acqui-
esces’ in an initial benefit determination rather than pursue
any internal plan appeal rights and ERISA remedies (Resp.
Br. 28) in no way changes the nature of her state-law claim:
it still asserts that the denial of coverage was improper. It is
true that, once the beneficiary decides not to exercise her ap-
peal rights, ERISA does not afford her a damages remedy if
she later concludes that the coverage decision was incorrect,
but as discussed above, that is what establishes — not refutes
— preenption of a state-law claim providing such a remedy.

C. Section 514 Analysis Does Not Alter The Result

Respondents argue that Calad’'s THCLA claim is not
“completely preempted” under Pilot Life and Taylor because
(they say) it is not preempted under ERISA § 514, which ex-
plicitly preempts state laws that “relate to” ERISA plans, 29
U.S.C. 8§1144. Resp. Br. 34. This argument is erroneous:
because a THCLA claim seeks to provide non-ERISA reme-
dies for allegedly erroneous ERISA plan benefit denials, the
claim necessarily “relates to” ERISA plans under § 514.

Respondents themselves concede that the “complete pre-
emption” effectuated by §502(a)’s exclusive remedia struc-
ture “presupposes’ that a state-law claim purporting to alter
or supplement that structure “relates to” ERISA plans. Resp.
Br. 33. That is of course correct. A state law “relatesto” an
ERISA plan under § 514 if it directly affects “employee
benefit structures or their administration” New York Sate
Conference of Blue Cross & Blue Shield Plans v. Travelers
Ins. Co., 514 U.S. 645, 658 (1995). Cbvioudy a state-law
claim that alters the enforcement of ERISA health plan bere-
fit rights directly affects both the “ structure[]” and “admini-
stration” of ERISA benefit plans. This Court recognized as
much in Pilot Life and Taylor, when it held such state-law
claims not only preempted under 8514, but also completely
preempted in light of ERISA §502(a)'s exclusive benefit
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enforcement structure. In other words, so long as a state-law
claim alters the enforcement of benefit rights — as Calad’s
does — it is both preempted under § 514 and completely pre-
empted under § 502(a).

Because §514 preemption of Calad’s claim follows
automatically from the fact that the claim aters ERISA’s in
tegrated benefit enforcement structure, respondents can
claim no support from the “trilogy” of decisions rejecting
§ 514 preemption arguments based solely on the “indirect
economic effects’ of state laws on ERISA plans. Resp. Br.
42-45 (discussing Travelers, supra; De Buono v. NYSA-ILA
Med. & Clinical Servs. Fund, 520 U.S. 806, 813-14 (1997);
California Div. of Labor Sandards Enforcement v. Dilling-
ham Constr., N.A,, Inc., 519 U.S. 316, 329 (1997)). Cdad's
state-law claim is not preempted because THCLA has some
“tenuous’ (Resp. Br. 44) economic impact on the Ryland
Plan — it is preempted because it would directly and signifi-
cantly affect the administration of benefits under the ERISA-
governed Ryland Plan by creating new monetary liabilities
for erroneous benefit determinations.

D. Calad’'s THCLA Claim Is Not Saved From Pre-
emption By ERISA’s I nsurance Savings Clause

Respondents also argue — for the first time ever in this
litigation — that if Calad’s THCLA claim is completely pre-
empted, it is nevertheless “saved” from preemption under
ERISA’s insurance savings clause, 29 U.S.C. 1144(b) (sav-
ing from preemption any state law “which regulates insu-
ance’). Thisargument should be rejected.

First, it is waived. Neither respondent even hinted at a
savings clause argument in the district court, the court of gp-
peals, or in their brief opposing certiorari, and the court of
appeals court of appeals did not mention it sua sponte. See
Glover v. United States, 531 U.S. 198, 205 (2001).

Second, it is wrong. Respondents themselves concede
that this Court has held in numerous cases that even when a
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state law is explicitly “saved” from preemption, the state law
is still preempted if it “prevents or frustrates the accom:
plishments of an explicit federal objective.” Resp. Br. 61-62
(citing cases). The exclusive remedial structure of §502(a)
exerts just this type of “extraordinarily preemptive power,”
as the Court made clear in Rush Prudential, 536 U.S. at 376:
Congress's intent to displace state law “sometimes is so clear
that it overrides a statutory provision designed to save state
law from being preempted,” the Court observed, and “[i]n
ERISA law, we have recognized one example of this sort of
overpowering federa policy in the civil enforcement provi-
sions[of 8§ 502(a)],” id. at 375. When a state law “provide[s]
aform of ultimate relief in ajudicial forum that add[s] to the
judicia remedies provided by ERISA,” the Court explained,
the law is completely preempted notwithstanding the saving
clause because the law “patently violates ERISA’s policy of
inducing employers to offer benefits by assuring a predict-
able set of liabilities, under uniform standards of primary
conduct and a uniform regime of ultimate remedial orders
and awards when a violation has occurred.” 1d. at 379. Ac-
cordingly, the Court observed, athough no case has yet pre-
sented the “forced choice” of alaw that both regulates insu-
ance and frustrates the policy choices reflected in §502(a)’s
exclusive remedial scheme, the Court has “anticipated such a
conflict” and concluded that even a state law regulating in-
surance must “log€] out if it allows plan participants ‘to ob-
tain remedies . .. that Congress rejected in ERISA.” 1d. at
377 (quoting Pilot Life, 481 U.S. at 54).

THCLA, we have seen, does exactly that: it allows plan
participants to obtain remedies for benefit denials that Con
gress rejected in ERISA. Asthe Court squarely held in Pilot
Life a state law imposing nonERISA remedies “pose[s] an
obstacle to the purposes and objectives of Congress,” Pilot
Life, 481 U.S. a 52 — the very circumstance under which
even a “saved” law will be preempted, as respondents a-
knowledge. See supra at 17. Indeed, even though the Court
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in Pilot Life concluded that the state tort claim at issue there
did not “regulate]] insurance” within the meaning of the sav-
ing clause, the Court nevertheless identified “the clear e-
pression of congressional intent that ERISA’s civil enforce-
ment scheme be exclusive” as the “most important[]” reason
the state tort claim was not saved from preemption. 481 U.S.
at 57. In short, a state law that relates to ERISA benefit
plans may be saved from preemption only if it regulates in
surance and “provides no new cause of action [for challeng-
ing ERISA plan benefit denials] under state law and author-
izes no new form of ultimate relief.” Rush Prudential, 536
U.S. at 379. Because Cadad’'s THCLA claim does provide a
new state-law form of ultimate relief for the allegedly m-
proper denial of an ERISA health plan benefit, it completely
undermines Congress's remedial objectives and is therefore
completely preempted, regardiess whether it is a law which
regul ates insurance.

[I. RESPONDENTS POLICY ARGUMENTS DO NOT
JUSTIFY IGNORING THE EXCLUSIVITY OF ER-
ISA’S §502(a) REM EDIES

Our opening brief showed why the complete preemption
of Cadad's clams dictated by Pilot Life is supported by
sound bases in policy: studies indicate that threatening
health plan benefit determinations with medical malpractice
liability will inevitably increase the cost of providing health
benefits and thereby decrease the overall availability of bere-
fits, with little offsetting gain, given that beneficiaries al-
ready have numerous remedies and HMOs already have sub-
stantial incentives to treat claims seriously. CIGNA Br. 42-
49; see also Chamber Br. 18-26; AAHP-HIAA Br. 22-26.
Citing different studies, respondents and their amici argue
that the better policy outcome would be to allow malpractice
actions against HMOs for their benefit determinations.

These arguments fundamentaly miss the point. The
question for this Court is not which policy outcome it should
promote with its decision in this case. This Court must be
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guided by precedents such as Pilot Life and by the respect
such precedents accord to the policy choices Congress made
in the design of §502(a)’s exclusive and comprehensive
benefits enforcement structure. The point of the policy dis-
cussion in our opening brief was to explain why some lower
courts have erred in assuming either that Congress could not
possibly have decided that 8502(a) would be exclusive in
circumstances such as these, or that if Congress did make
such a decision, it was so unacceptable it must be judicially
revised. Respondents and their amici do not and could not
show that the congressional choices identified in Pilot Life
lack any rational policy basis; at the very most they establish
only that the best policy approach is a matter of dispute.
And all that establishes, in turn, is that this Court should not
decide for itself whether Congress was right or wrong to
make 8§ 502(a)’'s benefit enforcement remedies exclusive.
“As an institution . . . Congress is far better equipped than
the judiciary to amass and evaluate the vast amounts of data
bearing upon an issue as complex and dynamic as that pre-
sented here.” Turner Broad. Sys. v. FCC, 512 U.S. 622, 665-
66 (1994) (plurdlity) (internal quotation marks omitted).®

% In any event, respondents’ policy views are not even supported by
the empirical evidence on which they rely. The principal conclusion of
the Congressional Budget Office study was not that imposing monetary
liability on HM O benefit determinations would have no effect on the cost
or availability of benefits, but that the effect was difficult to quantify.
CBO Cost Estimate, H.R. 3605/S. 1890, Patients' Bill of Right Act of
1998, at 22 (July 16, 1998). The CBO’s own best estimate, however,
was that employer-sponsored plans would suffer an increase in liability
costs of 60 to 75 percent, more than half of which would be attributable
to “potential suits associated with decisions on medical necessity and
coverage.” |d. at 25. The General Accounting Office likewise noted the
difficulties of measuring the prevalence and costs of defensive medicine,
but the GAO acknowledged that “most published studies ... generally
conclude that physicians practice defensive medicine in specified cir-
cumstances and that doing so raises health care costs.” Medical Malprac-
tice: Implications of Rising Premiums on Access to Heath Care, GAO-
03-836, at 26 (Aug. 2003). Whatever the precise effects, nobody seri-
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Indeed, as respondents’ amici observe, Congress has for
several years actively considered the “Patient’'s Bill of
Rights,” part of which would effectively revise 8 502(a) and
overrule Pilot Life Sen. Kennedy et al. Br. 15-19, 23. Con
gress's efforts presume that Pilot Life governs preemption of
clams like Caad's, contrary to respondents position here.
See Employer-Based Managed Care Plans, ERISA’s Effect
on Remedies for Benefit Denials and Medical Malpractice,
GAO-HEHS-98-154, at 14 (July 1998) (citing Pilot Life and
noting that “ERISA does not contain any provisions for
compensating for damages that may occur because of benefit
denia such as lost wages, additional health care costs, or
pain and suffering”). Even more important, the Patients' Bill
of Rights debate shows that if Congress concludes that
§502(a)’s remedies should not be exclusive, Congress can
act on that policy judgment. But unless and until Congress
does so, this Court should adhere to its own §502(a) prece-
dents and hold that Calad's state-law challenge to the denial
of her benefits is completely preempted.

CONCLUSION

For the foregoing reasons, and for the reasons previously
stated, the judgment should be reversed.

ously denies that, as one recent actuarial analysis concluded, the “signifi-
cant escalation in medical malpractice costs has contributed to the in-
crease in health care costs in the U.S. over the past 30 years.” Tilling-
hast-Towers Perrin, U.S. Tort Costs: 2003 Update, Trends and Findings
on the Costs of the U.S. Tort System 3 (Dec. 2003). The experience of
Texas plans since the enactment of THCLA in 1998 (Resp. Br. 68) cer-
tainly does not show that employee benefit plans would be somehow
immune from the premiuntincreasing effects of malpractice liability,
given that from 1992 until the decision below, the Fifth Circuit effec-
tively precluded enforcement of medical malpractice challenges to HMO
benefit determinations, as respondents themselves observe. Resp. Br. 67.
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