AMERICAN BAR ASSOCIATION
SECTION OF CRIMINAL JUSTICE

REPORT TO THE HOUSE OF DELEGATES
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RESOLVED, That the American Bar Association urges federal, state, local and territorial
governments to reduce the risk of convicting the innocent, while increasing the likelihood of
convicting the guilty, by ensuring that no prosecution should occur based solely upon
uncorroborated jailhouse informant testimony.
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REPORT
INTRODUCTION
In Actual Innocence, Jim Dwyer, Peter Neufeld, and Barry Scheck examined 62 DNA
exonerations secured through Cardozo Law School’s Innocence Project to ascertain what factors
contributed to these miscarriages of justice. Snitches or informants were involved in 21 percent
of the cases.1 Jailhouse informants also played a pivotal role in the wrongful conviction of Guy
Paul Morin in Canada: “Such testimony related to a purported confession to the murder, made
by Mr. Morin to a fellow inmate at the jail, Robert Dan May. The confession was allegedly
heard by a second inmate in an adjoining cell who also testified at the trial.”2 Morin was later
freed due to DNA testing. Another Canadian case involved Thomas Sophonow:
In addition to the three jailhouse informants called in the case, police had
offers from nine other jailhouse informants, including Terry Arnold, who is
currently the prime suspect in the killing, to testify against Sophonow. In the end,
one of the three called, Thomas Cheng, had twenty-six counts of fraud withdrawn.
While proclaiming the best of motives for his testimony, a police report from a
polygraph operator, which was not disclosed to the defence, confirmed Cheng’s
primary motive was to secure his liberty and have his charges dropped. After
testifying at the first and second trials, he was released and never seen again. The
Crown read in his evidence at the third trial. The second jailhouse informant,
Adrian McQuade, was a career informant, who upon his arrest as a material
witness, threatened to perjure himself unless released. He was told that if he
failed to testify in accordance with a taped conversation, he would be exposed as
an informant and face whatever consequences may come. Additional records that
were never disclosed to the defence but were available at the Inquiry confirmed
that while McQuade offered to be placed in the cell block with Sophonow, he
admitted never receiving a confession from him. The third informant, Douglas
Martin, is best described by the words of the Commissioner himself: “[Douglas
Martin] . . . is a prime example of the convincing mendacity of jailhouse
informants. He seems to have heard more confessions than many dedicated
priests.” Martin had testified as a jailhouse informant in at least nine cases in
Canada and had a record for perjury. According to the police, at the time, he
appeared to be a credible witness.3
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Problems with jailhouse informants, however, predate the recent DNA exonerations. One of the
most notorious examples involved Leslie Vernon White. “In his appearance on 60 Minutes,
White admitted to consistently fabricating confessions of fellow inmates and offering perjured
testimony to courts.”4 A grand jury investigating the matter concluded:
The Los Angeles County Sheriff’s Department failed to establish adequate
procedures to control improper placement of inmates with the foreseeable result
that false claims of confessions or admissions would be made.
The Los Angeles County District Attorney’s Office failed to fulfill the ethical
responsibilities required of a public prosecutor by its deliberate and informed
declination to take the action necessary to curtail the misuse of jailhouse
informant testimony.5
Courts have also recognized this problem. A former prosecutor, Judge Trott of the Ninth
Circuit, has commented:
Never has it been more true than it is now that a criminal charged with a
serious crime understands that a fast and easy way out of trouble with the law is
not only to have the best lawyer money can buy or the court can appoint, but to
cut a deal at someone else’s expense and to purchase leniency from the
government by offering testimony in return for immunity, or in return for reduced
incarceration. . . .
[B]ecause of the perverse and mercurial nature of the devils with whom
the criminal justice system has chosen to deal, each contract for testimony is
fraught with the real peril that the proffered testimony will not be truthful, but
simply factually contrived to “get” a target of sufficient interest to induce
concessions from the government. Defendants or suspects with nothing to sell
sometimes embark on a methodical journey to manufacture evidence and to create
something of value, setting up and betraying friends, relatives, and cellmates
alike. Frequently, and because they are aware of the low value of their credibility,
criminals will even go so far as to create corroboration for their lies by recruiting
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others into the plot, a circumstance we appear to confront in this case.6
The United States Supreme Court has made similar comments concerning accomplices: “[T]he
evidence of such a witness ought to be received with suspicion, and with the very greatest care
and caution, and ought not to be passed upon by the jury under the same rules governing other
and apparently credible witnesses.”7 Justice Jackson put it this way over 50 years ago: “The use
of informers, accessories, accomplices, false friends, or any of the other betrayals which are
‘dirty business’ may raise serious questions of credibility.”8
Witnesses who receive benefits from the government for their testimony include
jailhouse informants, immunized witnesses, and accomplices. This Resolution is directed at the
former. A jailhouse informant is “someone who is purporting to testify about admissions made
to him or her by the accused while incarcerated in a penal institution contemporaneously.”9
Prosecution Screening
The first check (and perhaps the most important) on unreliable testimony by informants is
the prosecutor.10 The Canadian (“Kaufman”) Commission in the Guy Paul Morin case provided
the following list of factors that prosecutors should review:
(1) The extent to which the statement is confirmed11;
(2) The specificity of the alleged statement. For example, a claim that the accused said
“I killed A.B.” is easy to make but extremely difficult for any accused to disprove;
(3) The extent to which the statement contains details or leads to the discovery of
evidence known only to the perpetrator;
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(4) The extent to which the statement contains details or leads which could reasonably be
accessed by the in-custody informer, other than through inculpatory statements by the
accused. . . . Crown counsel should be mindful that, historically, some informers have
shown great ingenuity in securing information thought to be unaccessible to them.
Furthermore, some informers have converted details communicated by the accused in the
context of an exculpatory statement into details which purport to prove the making of an
inculpatory statement;
(5) The informer’s general character, which may be evidenced by his or her criminal
record or other disreputable or dishonest conduct known to the authorities;
(6) Any request the informer has made for benefits or special treatment (whether or not
agreed to) and any promises which may have been made (or discussed with the informer)
by a person in authority in connection with the provision of the statement or an
agreement to testify;
(7) Whether the informer has, in the past, given reliable information to the authorities;
(8) Whether the informer has previously claimed to have received statements while in
custody. This may be relevant not only to the informer’s reliability or unreliability but,
more generally, to the issue of whether the public interest would be served by utilizing a
recidivist informer who previously traded information for benefits;
(9) Whether the informer has previously testified in any court proceeding, whether as a
witness for the prosecution or the defence or on his or her behalf, and any findings in
relation to the accuracy and reliability of that evidence, if known;
(10) Whether the informer made some written or other record of the words allegedly
spoken by the accused and, if so, whether the record was made contemporaneous to the
alleged statement of the accused;
(11) The circumstances under which the informer’s report of the alleged statement was
taken (e.g. report made immediately after the statement was made, report made to more
than one officer, etc);
(12) The manner in which the report of the statement was taken by the police (e.g.
though use of non-leading questions, thorough report of words spoken by the accused,
thorough investigation of circumstances which might suggest opportunity or lack of
opportunity to fabricate a statement). . . .;
(13) Any other known evidence that may attest to or diminish the credibility of the
informer, including the presence or absence of any relationship between the accused and
the informer;
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(14) Any relevant information contained in any available registry of informers.12
Judge Trott has also provided step-by-step guidance for prosecutors.13 Nevertheless, the little
empirical data on the subject and the exoneration cases indicate that there is often difficulty in
screening out unreliable informant testimony.14
Corroboration Requirement
The inherent skepticism of the testimony of accomplices has led many jurisdictions to
require corroboration.15 A significant number mandate this requirement by statute.16 However, a
greater number of states do not require corroboration and are satisfied with only a cautionary
jury instruction. Corroboration should be required in jailhouse informant cases; no person
should lose liberty or life based solely on the testimony of such a witness. As Judge Trott has
observed, “The most dangerous informer of all is the jailhouse snitch who claims another
prisoner has confessed to him.”17
“Corroborative evidence is usually considered to be that which, when viewed
independent of the accomplice, would tend to connect the defendant with the commission of the
crime charged. The existence of corroboration is usually a threshold question for the judge; if
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found, she may then submit the accomplice testimony to the jury.”18
Respectfully submitted,
Catherine Anderson
Chair, Criminal Justice Section
February, 2005

18

Christine J. Saverda, Note, Accomplices in Federal Court: A Case for Increased Evidentiary Standards,
100 YALE L. J. 785, 791 (1990). See also Bland v. State, 263 A.2d 286, 288 (Del. 1970) (“In those states which
require corroboration, the usual rule is that corroborative evidence is not sufficient if it merely shows the
commission of the offense or the circumstances thereof, and does not connect the defendant therewith. It is likewise
the usual rule in such states that testimony of one accomplice is not sufficient corroboration of the testimony of
another accomplice; corroboration from an independent source is not dispensed with, regardless of the number of
accomplices.”) (citations omitted); State v. Bigbee, 885 S.W.2d 797, 803 (Tenn. 1994) (“[T]here must be some fact
testified to, entirely independent of the accomplice’s testimony, which, taken by itself, leads to the inference, not
only that a crime has been committed, but also that the defendant is implicated in it; and this independent
corroborative testimony must also include some fact establishing the defendant’s identity. This corroborative
evidence may be direct or entirely circumstantial, and it need not be adequate, in and of itself, to support a
conviction; it is sufficient to meet the requirements of the rule if it fairly and legitimately tends to connect the
defendant with the commission of the crime charged. It is not necessary that the corroboration extend to every part
of the accomplice’s evidence.”) (citations omitted). In Tennessee, whether sufficient corroboration exists is a
determination for the jury. Id.

7

