Lauro v. Charles:

Perp Walk Decision Leaves Troubling Questions
NICHOLAS E. POSER

In Lauro v. Charles,1 the Second Circuit
held that by staging a “perp walk”2 for
the benefit of the press, where there is
no other law enforcement purpose and
where the arrestee is “displayed to the
world, against his will, in handcuffs,
and in a posture connoting guilt,” police
unreasonably exacerbate the seizure of
the arrestee in violation of his rights under the Fourth Amendment. The decision represents an extension of prior decisions holding that when law enforcement officers invite the media to be
present at the execution of a search or
arrest warrant in a private home, they
violate the residents’ Fourth Amendment rights. Although the court took
pains to limit the scope of its decision,
which may apply only to staged perp
walks, it remains troubling from a media perspective.
The plaintiff, John Lauro, a doorman
in a Manhattan building, was asked by a
tenant to deliver mail and water plants
while the tenant was away. Shortly before leaving, the tenant learned that
Lauro was suspected of committing
thefts in the building. Consequently, the
tenant placed a wireless camera in his
bedroom. Videotape recordings from
the camera later showed Lauro entering
the tenant’s bedroom several times and
opening dresser drawers and cabinets,
handling their contents, but not stealing
anything. The tenant sold the tape to
Fox 5 News and filed a complaint
against Lauro with the police. After being persuaded by police to accompany
them from his New Jersey home to New
York, Lauro was arrested by Detective
Michael Charles and charged with burglary, petit larceny, and possession of
stolen property. The criminal proceedings against Lauro were ultimately adjourned in contemplation of dismissal,
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and the charges were later dismissed.
Several hours after Lauro had been
brought to a precinct house, Detective
Charles received a call from the police
department’s public information office
telling him that the media were interested in the case and that Lauro should be
taken on a perp walk. As described in
the Second Circuit’s opinion:
Charles handcuffed Lauro and walked him out
of the front door and outside the station house.
He then placed Lauro in an unmarked police
car, drove around the block, removed Lauro
from the car, and walked him back into the station house. The perp walk was filmed by a television crew from Fox 5 News.3

Lauro brought suit in federal district
court against Charles, the City of New
York, and the New York Police Department under 42 U.S.C. § 1983, alleging,
inter alia, violations of his Fourth
Amendment rights. Section 1983 imposes liability on those acting under color of
state law “for conduct that subjects a
complainant to deprivation of rights secured by the Constitution and laws.”4
Lauro did not sue Fox 5 News.
The district court rejected Lauro’s
claim that his arrest violated the Fourth
Amendment, holding that Detective
Charles had probable cause to arrest him
for attempted petit larceny.5 But it granted Lauro partial summary judgment on
another of his Fourth Amendment
claims. It found that the staged perp
walk “was a seizure that intruded on
plaintiff’s privacy interests and personal
rights, and was conducted in a manner
designed to cause humiliation to plaintiff
with no legitimate law enforcement objective or justification.” The court therefore held that the perp walk was “unreasonable as a matter of law and in violation of the Fourth Amendment.”
The court found the seizure unreasonable first because “plaintiff’s control
over his own body was curtailed significantly as he was handcuffed and paraded
outside of the precinct.” But secondly, it
believed that “intangibles such as plaintiff’s own image and the sound of his
voice were also seized by defendants in
a manner that implicates the Fourth
Amendment.” While the first basis for

finding a constitutional violation focused squarely on police conduct, the
second, the “seizure” of Lauro’s image,
apparently implicated media conduct,
even though it was attributed to the police defendants.6
No Law Enforcement Objective
The court found it significant that the
defendants had nowhere even asserted
that the perp walk had any legitimate
law enforcement objective. The defendants had argued the plaintiff’s claim
should be analyzed under the Due
Process Clause, and therefore did not
present a law enforcement justification
to rebut the claim that Fourth Amendment interests had been impinged. Citing the police department’s “Patrol
Guide on the Release of Information,”
the district court noted that the defendants “theoretically” could have argued
that the perp walk was intended to “ensure the right of the public to be informed and to facilitate the accurate,
timely and proper dissemination of information concerning the official business of the Department.” But the court
chose not to address whether this law
enforcement objective could justify the
police conduct because the defendants
had not raised it, and because, as a factual matter, the court was “convinced
beyond doubt that the perp walk procedure is not designed nor intended for the
purpose of information dissemination,
but rather for the purposes of incident
dramatization and arrestee humiliation.”
Therefore, the court concluded that “the
perp walk had the effect only of humiliating plaintiff, assisting the media in
sensationalizing the facts of his case,
and allowing Detective Charles to appear on television.”7
The court discussed but did not decide what standard should apply in determining whether a law enforcement
objective is sufficient to justify an infringement on the Fourth Amendment
interests of an arrestee. The court analogized to Turner v. Safley,8 a case dealing
with the constitutional rights of incarcerated prisoners. In that case, as the
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district court explained, the Supreme
Court had held, in the prison context,
that “there must be ‘a valid, rational
connection between the prison regulation and the legitimate governmental
interest put forward to justify it . . .
moreover, the governmental objective
must be a legitimate and neutral one.’ ”
But because the Lauro defendants had
not proffered any governmental objective for the perp walk, the district court
determined it need not decide the applicability of the Turner standard to the
treatment of pretrial arrestees.9
In dicta, the district court asserted
that it was not addressing whether Fox
5 News could also be liable for the constitutional violation involved in the
case. Nevertheless, it cited case law
holding that private persons may act
“under color” of state law and hence be
held liable under § 1983 when they act
in conspiracy with state officials.10 The
court further asserted that “such a claim
would not be far-fetched in this case given that Fox 5 News appears to have encouraged and participated in the perp
walk conducted by Detective Charles.”11
Second Circuit Narrows the Lower
Court Ruling
On Charles’s appeal,12 the Second Circuit agreed that the perp walk was “best
viewed as an exacerbation of the
seizure that occurred when [Lauro] was
arrested, [and] his claim was properly
analyzed under the Fourth Amendment.”13 To reach its conclusion that
the staged perp walk for the benefit of
the media implicated Fourth Amendment interests, the court relied principally on two cases, its own decision in
Ayeni v. Mottola,14 and the Supreme
Court’s recent decision in Wilson v.
Layne.15
Ayeni involved the execution of a
search warrant in a Brooklyn apartment
by Secret Service agents investigating
credit card fraud, where the defendant
lead agent invited a CBS News crew
from the newsmagazine program Street
Stories to accompany the Secret Service team. According to the plaintiffs’
complaint, which was accepted as true
on defendants’ motion to dismiss and
on interlocutory appeal, the crew videotaped the suspect’s wife and small child
inside the apartment, against their will,
and in a manner that humiliated them.
The suspect himself was not present.
The Ayeni court emphasized that the

“reasonableness requirement of the
Fourth Amendment applies not only to
prevent searches and seizures that
would be unreasonable if conducted at
all, but also to ensure reasonableness in
the manner and scope of searches and
seizures that are carried out.”16 In finding that the agent’s bringing members
of the press into a home implicated
Fourth Amendment interests, the court
stated:
It has long been established that the objectives
of the Fourth Amendment are to preserve the
right of privacy to the maximum extent consistent with reasonable exercise of law enforcement duties and that, in the normal situation
where warrants are required, law enforcement
officers’ invasion of the privacy of a home
must be grounded on either the express terms
of a warrant or the implied authority to take
reasonable law enforcement actions related to
the execution of the warrant. [The agent]
exceeded well-established principles when he
brought into the Ayeni home persons who
were neither authorized by the warrant to be
there nor serving any legitimate law enforcement purpose. A private home is not a soundstage for law enforcement theatricals.17

Thus, as noted in the Lauro decision,
the Ayeni court found the agent’s action
violated the Fourth Amendment because the presence of the television
crew both exceeded the scope of the
search warrant given to the Secret Service and lacked any legitimate law enforcement justification related to the execution of the warrant. The Ayeni court
also found that the video and sound
recordings taken by the news crew were
“unnecessary to the purposes of the
search” and were “seizures” under the
Fourth Amendment that “rendered the
search far more intrusive than it needed
to be.” In this connection, the Ayeni
court emphasized the crew’s videotaping of personal documents and effects
in the home, asserting the law is “clear
that a search of a home involves an incursion upon one of the most highly
protected zones of privacy and that a
search involving documents requires
that officers ‘minimize unwarranted intrusions on privacy.’ ”18
The Lauro court also relied on the
Supreme Court’s recent decision in Wilson v. Layne in concluding the staged
perp walk infringed Fourth Amendment
interests. Wilson involved a civil rights
claim brought by homeowners after law
enforcement officers invited a newspaper reporter and photographer to accompany them in executing a warrant in the
home to arrest the homeowners’ son,
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who, like the Ayeni suspect, turned out
not to be present. The homeowners, a
middle-aged couple, were both photographed, the husband as he was being
detained, prostrate on his living room
floor, dressed only in briefs, and the
wife in her nightgown.
The Supreme Court held that “it is a
violation of the Fourth Amendment for
police to bring members of the media or
other third parties into a home during
the execution of a warrant when the
presence of the third parties in the home
was not in aid of the execution of the
warrant.”19 In arriving at this holding,
the Court noted that the Fourth Amendment embodies a “centuries-old principle of respect for the privacy of the
home,” and emphasized the “importance of the right of residential privacy
at the core of the Fourth Amendment.”20
The Court did not address the question
of whether the photography in the home
constituted a “seizure.”
A Two-Pronged Test
Applying these cases, the Lauro court
held that determining the reasonableness of the search and seizure requires a
balancing of the “intrusion on privacy
caused by law enforcement against the
justification asserted by the state.”
Thus, the court believed it was required
to ask two questions: “First, did the
perp walk intrude upon interests protected by the Fourth Amendment? Second, if it did, was it nevertheless reasonable in light of legitimate law enforcement purposes?”21
With regard to the first question,
Charles argued that the perp walk could
not impinge on Fourth Amendment interests because it occurred in a location
where Lauro had no reasonable expectation of privacy, unlike the media ridealongs to private homes in Wilson and
Ayeni. Notwithstanding its prior acknowledgement that both “Wilson and
Ayeni emphasized the sanctity of the
home, and the particular gravity the
Fourth Amendment accords to government intrusions on that privacy,” the
court asserted:
It is not the case, however, that the holdings in
Ayeni and Wilson turned solely on the special
status of the home, or that the Fourth
Amendment’s privacy protections end at the
door of one’s house. Our court recognized,
rather, that the privacy interests threatened in
Ayeni went beyond those that attach to the
inviolability of the home, and concluded that
obtaining and broadcasting images of the

Ayenis in a humiliating situation itself
infringed on their Fourth Amendment privacy
interests.22

It is true that the location of police
conduct does not necessarily determine
whether the conduct violates the Fourth
Amendment. As the Lauro court pointed out, the Supreme Court has held that,
“[w]herever an individual may harbor a
reasonable ‘expectation of privacy,’ he
is entitled to be free from unreasonable
governmental intrusion.”23 Apparently
on the strength of Terry v. Ohio24 and
the court’s own decision in Weber v.
Dell,25 the court determined that Detective Charles impinged on Lauro’s
Fourth Amendment interests by physically restraining him with handcuffs and
a grip on his arm, and forcing Lauro, in
that “humiliating position,” to circle the
block and reenter the precinct house in
front of television cameras.
Charles also argued that privacy interests were not implicated by the perp
walk because Lauro’s physical characteristics are not subject to Fourth
Amendment protection, relying on case
law holding that compelled production
of voice exemplars to a grand jury is not
subject to a reasonableness requirement.
The court found this case law inapposite, responding that “Lauro was not
merely commanded to exhibit his facial
features to law enforcement officials—
as would be required, for instance, in
order for a mug shot to be taken.”
Rather, the court found, he “was displayed to the world, against his will, in
handcuffs, and in a posture connoting
guilt.”26
With regard to its second question,
the court found there was no legitimate
law enforcement objective justifying the
intrusion on Lauro’s privacy interests. It
rejected Charles’s argument, raised for
the first time on appeal, that “the importance of the press in informing the general public about the administration of
criminal justice” was justification
enough, asserting that the Supreme
Court in Wilson had rejected an “identical” claim.27 In Wilson, the Supreme
Court had held that neither law enforcement discretion to determine what
might further its mission, nor accurate
reporting on law enforcement activities,
nor the possibility that media presence
might deter law enforcement abuses
could justify the infringement on the
Wilsons’ Fourth Amendment rights.
These “generalized” objectives could

not justify media presence in light of
to this lawsuit, we are not intimating
“the importance of the right of residenthat it might be liable to Lauro for its
tial privacy at the core of the Fourth
participation in the perp walk.”31
Amendment.”28 The Lauro court did not
acknowledge the importance of the priUnanswered Questions
vacy of the home to the Supreme Court’s
From a media perspective, Lauro is a
rejection of the sufficiency of these gentroubling decision for a variety of reaeralized justifications in Wilson.
sons. To begin with, in the aftermath of
The court did acknowledge that the
the case, law enforcement officials may
interests of the press and public in view- unduly limit the media’s access to aring perp walks are “far from negligirestees for fear of incurring civil rights
ble.” But, finally reaching the heart of
liability. In light of the court’s decision
the matter, it emphasized that the police
not to address the issue, law enforcehad facilitated media access not to the
ment is left without guidance as to
actual event of Lauro’s being brought
whether it may inform the media in adinto the station, but to a staged recrevance of plans to transport an arrestee.
ation of that event. Consequently, it
Nor, more generally, did the court offer
held that even if there was legitimate
guidance as to what law enforcement
state interest in accurate reporting on
objectives could justify exposing an arpolice activity, that interest was not
restee to the media, what standard apserved by “an inherently fictional
plies to test such objectives, or what
dramatization of an event that transpired manner of exposure of the arrestee
hours earlier.”29
might be acceptable. In addition, the
court chose not to address the question
Having reached the conclusion that
whether capturing of photographs of an
police exposure of an arrestee to press
photography on a public street could
arrestee, even on a public street, could
constitute a Fourth Amendment violaconstitute an independent “seizure” untion, the court set about limiting its
der the Fourth Amendment. Finally, the
holding. First, it specifically stated that
court did not reach the issue of whether
“[w]e do not hold that all, or even most,
the media might be liable for participaperp walks are violations of the Fourth
Amendment,” and
The salient fact of the Lauro case is that
thus, the court was
“not talking about
the perp walk was staged and as such
cases in which there
is a legitimate law
could be deemed per se not to have any
enforcement justification for transport- valid law enforcement purpose.
ing a suspect.” It
therefore did not address the “seemingly much more comtion in a staged perp walk. As discussed
mon” case “where a suspect is phobelow, however, since the issuance of
tographed in the normal course of being
the Second Circuit’s opinion, at least
moved from one place to another by the
one lower federal court has begun the
police,” nor did it “reach the question of task of addressing these issues,32 and
there is some reason to believe that the
whether, in those circumstances, it
Lauro court’s holding will be limited to
would be proper for the police to notify
the media ahead of time that a suspect is the idiosyncratic facts of the case.
The salient fact of the Lauro case is
to be transported.”30
Second, the court stated that because
that the perp walk was staged—it was
the staged perp walk itself was an unan inherently fictional dramatization of
reasonable exacerbation of the seizure,
an event, as the court put it—and as
there was no need to reach the question,
such could be deemed per se not to have
as the district court had, of whether the
any valid law enforcement purpose. But
videotaping constituted a separate
the offense the court appeared to take at
seizure. Finally, the court distanced itthe use of an arrestee to create a fictionself from the district court’s suggestion
alized event caused it to constitutionalthat a claim against the television staize purported privacy interests that
tion might have validity, stating that
should not implicate the Fourth Amend“because Fox 5 News was never a party
ment, and to minimize law enforcement
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objectives and public interests served by
the media that deserve protection.
According to the court, the perp walk
infringed Lauro’s Fourth Amendment
rights because he had a reasonable expectation that he would not be “exposed
to the world, against his will, in handcuffs, and in a posture connoting guilt.”
Yet presentation to the world as a person believed to have broken the law is
precisely the fate of every arrestee.
Whether it is by release of a mug shot
by police or broadcast by the media of
videotape truthfully showing an actual
transfer in handcuffs, or even merely by
the filing of a criminal complaint, the
arrestee is portrayed in a manner that
may well be considered humiliating and
that certainly carries a connotation of
guilt. Where the individual has been arrested on probable cause, as the district
court ruled Lauro was, it can reasonably
be argued there is no violation of a privacy interest in such a portrayal, since it
accurately reflects the arrestee’s status,
known publicly through documents necessarily filed in the criminal proceeding
against him.
Perhaps the perp walk in this case
brought to mind for the court the perp
walk to which Timothy McVeigh was
subjected soon after his arrest. The image of McVeigh in an orange jumpsuit
and handcuffs arguably conveyed a

by law enforcement officers of an arrestee to the press so that he can be photographed. Suppose Detective Charles
had not staged the perp walk to create
the false impression that Lauro was then
being transported to the station house,
but instead merely brought him outside
for the explicit purpose of showing the
public who had been arrested. Would
the court have considered this act to
have unreasonably impinged on Lauro’s
rights? Surely, the answer should be no.
Similarly, would the court’s analysis
have been different if Lauro’s posture
had not been “humiliating,” for example, if he had not been handcuffed?
While a question such as this seems too
insignificant a basis on which the presence or absence of a Fourth Amendment violation should turn, the court’s
decision leaves its relevance in doubt.

Image “Seizure” and the Fourth
Amendment
In addition, the court’s equation of the
humiliation of the suspect’s wife and
child in Ayeni to Lauro’s humiliation at
being photographed on a public street
appears unwarranted. Outside of the
Fourth Amendment context, the law
draws a clear distinction between the
privacy rights one enjoys in public and
in private circumstances. Under the tort
law of every state, it is no violation to
record the image of
an individual in a
public space, and in
A more definitive resolution of the virtually all states it
is permissible to
question of whether public photography record one’s voice
in public, even withcan be a “seizure” under the Fourth out the person’s
knowledge. In conAmendment [is needed]. trast, under the law
of every state, entering a private home
powerful image of guilt, and, according
without consent is a trespass or an intruto some, made it more difficult for him
sion on seclusion in violation of the
to receive a fair trial. But this type of
homeowner’s right to privacy, even if
concern is addressed, not by treating the
no visual or sound recording is made.
exposure of the arrestee to the public
Thus, while there may be validity to
and press as a constitutional violation,
the Ayeni court’s view that the “seizure”
but by invoking the safeguards in the
of an image may impinge privacy rights
criminal law system designed to ensure
under the Fourth Amendment when taka fair trial—rigorous voir dire of
en in a private home,34 the extension of
prospective jurors, changes of venue
this concept to photographs taken on a
where appropriate, and the like.33
public street could unjustifiably infringe
One might ask what significant difon First Amendment rights. Important
ference there is between the release of a
constitutional free-speech and -press ismug shot, which almost certainly will
sues were therefore left unaddressed by
look incriminating, and the presentation
the court’s decision not to reach the
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question of whether the videotaping
constituted a separate seizure. Nevertheless, the Lauro court’s decision not
to address this question at least represents a refusal to endorse the district
court’s view that recording a person’s
voice and image in a public setting may
constitute a seizure implicating the
Fourth Amendment. The court’s reluctance to follow the district court may
well reflect an understanding that powerful First Amendment interests mitigate against treating photography in
nonprivate places as a “seizure.”
A more definitive resolution of the
question of whether public photography
can be a “seizure” under the Fourth
Amendment has particular importance
for the media. Although in Lauro the
photographic “seizure” was claimed
against the law enforcement defendants,
it might have been asserted against the
television station that shot the videotape. To the extent courts are contemplating the liability of the media as
“joint actors” with law enforcement for
constitutional violations,35 acceptance
of the principle that facilitating public
photography of arrestees could violate
the Fourth Amendment would be extremely damaging to First Amendment
interests.
Public versus Private: Does It Make
a Difference?
Although the Lauro court was unquestionably correct in stating that Fourth
Amendment protections apply wherever
an individual has a reasonable expectation of privacy, the court discounted too
greatly the significance in Wilson and
Ayeni of the fact that the conduct occurred in a private home. The “centuries-old principle of respect for the
privacy of the home”36 was essential to
both decisions, and for that reason these
cases do not support the conclusion that
police exposure of an arrestee to the
media on a public street infringes on
Fourth Amendment rights.
This was the view of the court in
United States v. Edelin,37 where a criminal defendant attempted to raise a challenge to a perp walk allegedly arranged
for the media’s benefit. After the court
stated that the only possible remedy
that the defendant might seek in the
criminal case would be a change of
venue (based on alleged prejudicial pretrial publicity), the court opined that
any civil rights action the defendant

might bring “would prove difficult for
the defendant to establish.” Writing prior to the Second Circuit’s decision in
Lauro, the Edelin court expressed its
fundamental disagreement with the
Lauro district court’s ruling:
Since the [district court’s] decision in Lauro,
the Supreme Court has addressed the issue of
“media ride-alongs.” In Wilson v. Layne, the
Supreme Court held “media ride-alongs” to be
a violation of the Fourth Amendment due, in
large part, to an “overriding respect for the
sanctity of the home.” However, since “perp
walks” do not raise the same concerns regarding the home, the instant case can easily be distinguished from the “media ride-alongs” upon
which Lauro relied.38

There is good reason to doubt
whether the Supreme Court would find
the analogy between media presence at
a warrant execution in the home and at
a perp walk on the street sufficiently
close to find an infringement on Fourth
Amendment interests in the latter.
Of course, the physical handling of
Lauro by the police was of central concern to the Lauro court. Apparently
analogizing to the “stop and frisk” involved in Terry v. Ohio and the strip
search in Weber v. Dell, the court found
that the physical restraint of Lauro “by
handcuffs, and the grip of Detective
Charles on his arm” to constitute an aggravation of Lauro’s original seizure.
Would the court’s analysis have been
different if the police had not physically
handled Lauro in order to facilitate the
photography, but rather had invited the
press into the station house to photograph him where he was otherwise being held?39 The mere handling of a
validly arrested person, whom the police have the right to handcuff and detain, in a manner that allows the press to
photograph the individual in a public
place does not seem a sufficient basis to
find an infringement on Fourth Amendment privacy interests. As with the ridealong cases, there does not appear to be
a close analogy between the handling of
Lauro and the strip search in Weber or
“stop and frisk” in the absence of probable cause to arrest in Terry.
Legitimate Public Interests
Counterbalancing the relatively weak
privacy interest involved in this case,
there are powerful public interests and
law enforcement objectives furthered by
the government’s exposure of those it
has in custody to public view, which the
court apparently discounted. First, ex-

posing an arrestee to the media may induce witnesses or victims to come forward to provide evidence connecting
the individual, or people with whom he
associates, to the same or other
crimes.40 For example, law enforcement’s exposure of Timothy McVeigh
to the media was undoubtedly intended
to help identify and arrest the individual
with whom McVeigh was thought to
have rented the Ryder truck used in the
Oklahoma City bombing.
Moreover, the public has a legitimate
interest in learning the identity and condition of those held in government custody. For example, the Dallas police intended for the press to photograph the
transfer of Lee Harvey Oswald so that
the public could see his physical condition.41 Photographs of Dr. Martin Luther
King, Jr., while in the custody of Birmingham authorities may have reassured
the public about his treatment in jail.
Although such exposure may be in the
interest of the arrestee, it is also of great
interest to the public. The public value
of the release of criminal defendants’
photographs has been acknowledged by
the Sixth Circuit when it held that the
Freedom of Information Act required
the government to release mug shots of
individuals involved in ongoing criminal proceedings, and that such releases
did not invade the individuals’ privacy
rights. The Sixth Circuit stated:
Public disclosure of mug shots in limited circumstances can, however, serve to subject the
government to public oversight. For example,
release of a photograph of a defendant can
more clearly reveal the government’s glaring
error in detaining the wrong person for an
offense than can any reprint of only the name
of an arrestee. Furthermore, mug shots can
startlingly reveal the circumstances surrounding an arrest and initial incarceration of an
individual in a way that written information
cannot. Had the now-famous videotape of the
Rodney King beating in Los Angeles never
been made, a mug shot of Mr. King released to
the media would have alerted the world that
the arrestee had been subjected to much more
than a routine traffic stop and that the actions
and practices of the arresting officers should be
scrutinized.42

The legitimate public interest in disseminating photographs of arrestees is
consistent with the long-standing principle embedded in our laws that openness
in criminal proceedings is critical to the
functioning of a democratic society.
The Supreme Court has held that the
press and public are entitled to attend
criminal trials and pretrial proceedings
in order that the public can oversee the ad-

ministration of justice and maintain confidence in governmental institutions.43 The
same considerations dictate that the
public should have access to information relating to the government’s custody of those it intends to prosecute.
Photography of arrestees, even if facilitated by law enforcement for no other
reason than to allow the press to inform
the public about the arrestee’s identity
and condition, serves an important public service.
Although the Supreme Court in Wilson held that generalized law enforcement objectives did not justify media
presence in the Wilson home, it did not
reject their validity. To the contrary, the
Court stated that “[a]ccurate media coverage of police activities serves an important public purpose.”44 The Lauro
court also acknowledged the value of
media presence to observe law enforcement’s conduct when it stated that the
“interests of the press, and of the public
who might want to view perp walks, are
far from negligible.”45 The interest in accurate reporting on law enforcement activities certainly justifies allowing the
media to ride with police to observe and
record arrests on the street, even if the
broadcast of those images may be humiliating to the arrestees. As this example
points out, there are valid, albeit “generalized,” law enforcement objectives in
having the media observe police activities; while they may not be sufficient to
justify media presence in a private home,
at least in the circumstances presented in
Wilson, the calculation should be different in a nonprivate setting.
Unlike the district court, the Second
Circuit did not address the issue of the
correct standard for assessing the proffered law enforcement objective. Undoubtedly, the more egregious the invasion of privacy interests, the more substantial the law enforcement objective
may need to be. But the standard suggested (but not adopted) by the district
court may be appropriate: simply that
the government objective be “neutral
and legitimate” and that there be a “rational, valid connection” between the
official’s conduct and the governmental
objective.46 In the normal case of police
exposure of an arrestee to the press in
the course of a transfer of the arrestee,
even if the press is notified in advance,
the routine law enforcement objective
of keeping the public informed of police
business unquestionably should be
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found sufficient. It is only in a sui
generis case like this one, where the
perp walk was held to have no legitimate law enforcement purpose because
it was a fabricated event, that exposure
of an arrestee to the press could violate
the Fourth Amendment.

conference and the tape’s dissemination
to the media; and (3) the advisory to the
media of the forthcoming arraignment
and coordination of the officers’ arrival
at court to facilitate media photography.
Applying the legal standard set out in
Lauro, balancing the purported intrusion on privacy against the law enResolving the Open Questions
forcement justifications, the Caldarola
In a recent opinion, one federal district
court found all of the officers’ claims
court within the Second Circuit has bewithout merit.
gun the tasks of defining the boundaries
First, the court rejected the officers’
of and answering the questions left open claim, derived from the Lauro district
by the Lauro opinion, in a manner that
court’s opinion, that the videotaping by
recognizes the many problems outlined
the county official constituted a
above. In Caldarola v. County of
“seizure.” As the court noted, the videoWestchester,47 the plaintiffs, corrections
taping involved no physical seizure of
officers who had been arrested for filing the officers nor any unreasonable intrufalse injury claims while on injured
sion on their “space.” Alluding to the
leave, asserted violations of their Fourth nonprivate setting of the photography,
Amendment rights in connection with
the court also observed that there was
the Westchester County Department of
no physical intrusion that interfered
Corrections’ facilitation of media cover- with any possessory interest of the offiage of their arrest and arraignment. The
cers. Essentially rejecting the Lauro disdepartment had instructed the officers to trict court’s analysis, the court opined
report to headquarters, where they were
that in that case “the videotaping was
arrested and then, while being removed
not the unlawful seizure—forcing Lauro
from the building, were videotaped by a
to participate in the fictitious arrival
county employee who had been invited
drama was.” The Caldarola court thereonto department property, normally
fore concluded that the officers “were
closed to the public, for the specific
not ‘seized’ unreasonably or otherwise
purpose of photographing the officers.
by virtue of being videotaped.”48 Similarly, the court found
no “exacerbation” of
the officers’ seizure in
The Caldarola court also found the fact that the arrests
were “choreographed”
legitimate public interest purposes to permit the county
employee’s photograin the facilitation of media access. phy, distinguishing
Lauro because the
events videotaped were
the actual transportation
The videotape was then made available
of the officers, “albeit with scripted
to the media and played by the departstage directions,” not a “wholly fictiment at a news conference, where the
tious event,” as in Lauro.49
media were advised that the officers
In rejecting the officers’ claim that
were soon to be transported to court for
use and dissemination of the videotape
their arraignment. On arrival outside the at the press conference violated their
rights, the court provided instructive
courthouse, the officers were left in vecommentary relevant to the Lauro
hicles for a period of time as part of a
court’s concern with the “humiliation”
department-coordinated effort to facilicaused by a perp walk. Noting the case
tate media photography of them.
law establishing that there is no constiAs understood by the court, the offitutionally protected interest in being
cers’ Fourth Amendment claims were
free from reputational injury alone,50 the
based on three sets of actions: (1) the
court found that the interest of a suspect
decision to allow a county employee on
in privacy must yield to the public interthe department grounds to videotape the
est in his apprehension. It concluded
officers and the coordination of their arthat no constitutional interest was implirests to facilitate this photography; (2)
cated where “the unflattering press covthe use of the videotape at the press
8 ■ Communications Lawyer ■ Summer 2001

erage came in the context of legitimate,
as opposed to wholly fictitious, law enforcement activity.”51 The court likened
the use and dissemination of the videotape to the distribution of a mug shot,
noting “no one has ever suggested that
giving a mug shot to the local newspaper or television station transforms the
taking of that photograph into a
seizure.”52
Finally, the Caldarola court recognized that the media photography prior
to the officers’ arraignment raised two
questions left open in Lauro: whether
law enforcement may facilitate media
access to an arrestee in the normal
course of transportation, and whether it
may provide prior notice of that transportation. The court squarely answered
these questions in the affirmative:
[T]he State does have a legitimate interest in
the accurate reporting of police activity, and to
that end is free to advise the press about events
related to a suspect’s arrest, processing and
arraignment, including events that by their
nature will rise to “photo opportunities” and
Kodak moments. . . . There is nothing unconstitutional about advising the press that defendants will be arraigned at a particular time and
place. And there is nothing unconstitutional
about having press present—even by arrangement—when a defendant is legitimately taken
to court, as occurred here.53

The Caldarola court believed this
analysis was compelled by Lauro,
which, in its view, “at least hinted, if it
did not make clear, that it would not
deem a warning or notification to the
press to be unconstitutional.” In fact,
the court continued, to find media notification unconstitutional, it would have
to conclude that the officers had the
constitutional right to keep their identities and the fact of their arrests secret,
a proposition inconsistent with the reasoning of the Supreme Court in Paul v.
Davis.54
The Caldarola court also found legitimate public interest purposes in the
facilitation of media access to the officers. Even assuming that the perp walk
outside the courthouse could be considered a “seizure” and that the police were
waiting for the press to arrive before removing the officers from the vehicles,
the court did not believe this action unconstitutionally aggravated the initial
seizure. Rather, the arrests were “a
newsworthy event,” which the media
could not be prohibited from covering,
and, the court concluded, the police
were not constitutionally compelled to
make the media’s job more difficult.55

The Constitutionality of Unstaged
Perp Walks
Caldarola points the way to a legally
sound interpretation of the Second Circuit’s decision in Lauro. It recognizes
that the humiliation and damage to reputation caused by media coverage of actual events related to the arrest process,
even if facilitated by law enforcement,
do not implicate constitutional rights,
but are incidental to life in an open society in which freedom of speech and of
the press occupy a preferred position.
There is also compelling logic to the
court’s explicit rejection of the notion
that photography of an arrestee in a
nonprivate setting could constitute a
seizure. Its conclusion that advance notice to the media of legitimate law enforcement actions cannot be unconstititutional is consistent with, and compelled by, pre-Lauro case law. Finally,
Caldarola reasonably found that legitimate law enforcement objectives are
served by facilitation of media access to
arrestees.
Ultimately, the Lauro court discounted the value to the public of viewing the
particular perp walk involved in that case
for one critical reason: it was a staged
recreation, in which the arrestee was
forced to participate in a dramatic reenactment of his being brought to the station, rather than the real event that had
occurred hours earlier. But for the fact
that the perp walk was “an inherently fictional dramatization” the outcome of the
case should, and in all likelihood would,
have been different.56 From a media perspective, the proper reading of this case
is that as long as law enforcement does
not stage a fictitious event or allow media access to an area in which the arrestee has a reasonable expectation of
privacy, no liability should attach.
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