Sign Restrictions in Residential Communities:
Does the First Amendment Stop at the Gate?
LAURA COON

On December 8, 1990, Margaret P.
Gilleo placed on her front lawn a twenty-four by thirty-six-inch sign printed
with the words, “Say No to War in the
Persian Gulf, Call Congress Now.”1
After the sign disappeared, Gilleo put
up another, but it was knocked to the
ground. When she reported these incidents to the police, they told her that
the town prohibited lawn signs.
Unwilling to give up, Gilleo unsuccessfully petitioned the city council for a
zoning variance and pursued the matter
all the way to the U.S. Supreme Court.2
The rest is constitutional history. In
City of Ladue v. Gilleo,3 the Court
struck down a municipal ordinance that
restricted all signs on residents’ property except “residence identification”
signs, for-sale signs, and signs warning
of safety issues.4 In addition to its clear
delineation of restricted content,
according to the Court, the ordinance
infringed on an essential mode of political speech.5 Indeed, the Court
acknowledged the particular significance of using one’s own window or
front lawn for such purposes:
Displaying a sign from one’s own residence
often carries a message quite distinct from
placing the same sign someplace else, or conveying the same text or picture by other means.
Precisely because of their location, such signs
provide information about the identity of the
“speaker.” . . . A sign advocating “Peace in the
Gulf” in the front lawn of a retired general or
decorated war veteran may provoke a different
reaction than the same sign in a 10-year-old
child’s bedroom window or the same message
on a bumper sticker of a passing automobile.6
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instead of a subdivision of the same
name in Ladue, Missouri, the result
would have been quite different. She
would have been visited by a representative of her residential community
association (RCA)7 and reminded that
the posting of political signs in residents’ yards is forbidden. At first blush,
the ban on signs appears to be a strictly
private matter. Homeowners in such
communities agree to various covenants
as a condition of purchase, and the people enforcing the restrictions are private
actors as well.
But two factors confuse the issue.
First, RCAs in many communities perform the same functions as municipal
governments, including the delivery of
security, sewer, water, and fire service,
and are funded by community dues.
Second, the number of Americans who
live in private residential communities
is increasing daily. Although fewer than
500 RCAs existed before 1960, they
now account for half of the housing
sales in the country’s fifty largest metropolitan areas.8 Most new housing
developments in California, Florida,
New York, Texas, and suburban
Washington, D.C., are private communities with RCAs.9 Prospective homeowners may agree to such restrictions
by choosing to live in such communities, but their choice is often made in
the face of limited housing options.
Although many RCAs may resemble
a municipal government in form and
structure, the First Amendment protections against governmental interference
with free speech do not apply in the
absence of state action. This article
examines the general issue of what elements are required for an institution to
be considered a state actor. Two lines
of cases appear to support designating
RCAs as state actors, but in fact few
RCAs will satisfy the state action
requirement, thereby silencing an
opportunity for political speech by a
growing number of Americans.
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The First Amendment and RCAs
The most significant hurdle in establishing and vindicating free speech rights
for private community residents who
want to post political signs on their
property is the state action requirement
for all constitutional claims. If residential community associations are state
actors, bans on political signs are likely
to violate the First Amendment.10
Indeed, the ordinance struck down by
the Supreme Court in Ladue is quite
similar to restrictions found in numerous RCA deed covenants.11 As the
Ladue Court recognized, for many
homeowners, a sign placed in a window
or a yard is the most efficient and effective way to convey a political viewpoint.12 For the many residents subject
to RCA regulations, the opportunity to
speak to their neighbors and passersby
is jeopardized if the RCAs are free to
impose sign restrictions without regard
to the limitations imposed by the First
Amendment on governmental actors.
Whether the First Amendment prohibits
RCA sign bans is essentially a question
of whether RCAs may be treated as
state actors under any recognized theory
of state action.
It Looks Like Any Other Town
One potential avenue for establishing
RCAs as state actors is the Marsh theory. In Marsh v. Alabama, the U.S.
Supreme Court held that the Gulf
Shipbuilding Corporation’s operation of
the company town of Chickasaw,
Alabama, constituted state action such
that a First Amendment claim could be
asserted against the company.13 Except
for Chickasaw’s private ownership, the
Supreme Court noted that it had “all the
characteristics of any other American
town,”14 including homes, streets, a
sewer system, its own post office and
police, and a business block consisting
of merchants and service establishments.15 Moreover, the town was open
and freely accessible to the public.16

Finding nothing but Chickasaw’s private ownership to distinguish the town
from any other, the Marsh Court determined Gulf Shipbuilding was a state
actor because it had assumed all of the
duties of operating a municipality.17
For a brief period after Marsh, the
Supreme Court extended this theory of
state action to shopping malls.18 Just a
few years after the Supreme Court held
shopping mall owners to be state actors,
however, it retreated from its expansive
reading.19 In distinguishing the operation of a shopping mall from that of a
company town, the Court in Lloyd
Corp. v. Tanner emphasized that the
operation of the company town in
Marsh involved “the assumption by a
private enterprise of all of the attributes
of a state-created municipality.”20 Thus,
establishing state action under Marsh
requires that a private entity perform
the full spectrum of municipal powers,
instead of merely dedicating private
property to specific and isolated uses.
Numerous assertions of state action
based on Marsh have been rejected
based upon the relevant private entity’s
failure to assume all of the functions of
a municipal government.21 Even if a
court determines that a private actor has
assumed sufficient municipal functions,
it may not be considered a state actor
unless the allegedly unconstitutional
action was undertaken in the actor’s
official capacity. For example, in
Robison v. Canterbury Village, the
Third Circuit determined that the defendant’s eviction of certain borough
council members did not constitute
state action because, even if the defendant was operating a company town, it
was acting as a private landlord rather
than as a state actor.22
Several courts have found state action
by applying the Marsh company town
theory in a line of cases involving
migrant labor camps. In Petersen v.
Talisman Sugar Corp., the Fifth Circuit
determined that Talisman Sugar engaged
in state action by operating a camp for
its migrant workers.23 The Petersen
court noted that, similar to the company
town in Marsh, the Talisman migrant
labor camp had residential areas, streets,
a store, eating facilities, a post office,
and a chapel.24 Moreover, Talisman
Sugar also provided fire protection,
postal services, sewage, garbage disposal, and electric services.25

Essentially, the migrant labor camp,
like the company town in Marsh, was a
self-contained community in which
Talisman Sugar assumed the role of a
municipality vis-à-vis camp residents.26
Thus, the Petersen court determined
that, because the camp was sufficiently
similar to the company town in Marsh,
Talisman Sugar’s operation of the camp
constituted state action.27
Marsh and Its Progeny
Many RCAs provide residents with
services typically provided by local
government, such as sewer, fire, water,
and police service. Such services may
be funded from community dues, much
like municipal services are funded by
taxes. In addition, these private communities may have their own post
office and ZIP code. Thus, RCAs often
assume the full spectrum of municipal
services, similar to Gulf Shipbuilding in
Marsh. On this basis, RCAs appear to
fit well within the Marsh company
town theory.
There are, however, a few problems
with applying the Marsh theory to contemporary private residential communities. First, unlike the company town in
Marsh, many private residential communities do not contain business
blocks, one of the company town features emphasized by the Marsh Court.28
Rather, private residential communities
often exclude commercial uses.
Furthermore, these communities
often are not open to the public, unlike
the streets and sidewalks of the Marsh
company town model.29 Consequently,
if a business block and public access
are necessary to apply Marsh, this theory may not be a viable way to establish
state action in the context of contemporary private residential communities.
Circuit court cases applying Marsh
suggest, however, that open access may
not be the sticking point. The Fifth
Circuit, for example, determined in
Petersen that the “mere enclosure” of a
labor camp otherwise satisfying the
Marsh requirements did “not make it
less of a town.”30 Consequently, a gated
community that is otherwise similar to
a company town may not necessarily be
shielded from a constitutional claim
based on its exclusion of the public.
However, the exclusion of commercial uses may pose a more serious
obstacle. In Marsh, the Court explicitly

highlighted the existence of a commercial district in determining that the
operation of the company town was
indistinguishable from that of any other
municipality for state action purposes.
The separation of commercial and residential uses, of course, is now a common result of zoning laws. Whether
Marsh should be applied to private residential communities may depend on
whether it is appropriate to make homeowners choose between protecting their
neighborhoods’ residential character
and safeguarding their ability to use
their property for speech purposes.
Going to Court May Be Sufficient
An RCA’s attempt to enforce its restrictions in court may be tantamount to
state action. In Shelley v. Kraemer, the
Supreme Court determined that a residential association was a state actor in a
case where owners of property subject
to a racially restrictive covenant sought
judicial enforcement of the covenant
against an African-American family.31
Despite the fact that private parties executed the agreement with no involvement from the state, the Shelley Court
determined that once a party called
upon the judicial system to enforce the
covenant, state action was present.32
Other courts have also determined
that judicial enforcement of an RCA’s
regulations may constitute state action.
For example, in Gerber v. Longboat
Harbour North Condominium, Inc., 33 a
federal district court allowed a homeowner to assert a First Amendment
claim against judicial enforcement of a
private condominium association’s rule
against displaying the flag.34 Other
courts, however, have refused to
expand Shelley’s application beyond its
facts.35 Interpreted so narrowly, Shelley
might simply be viewed as the Supreme
Court’s partial solution to race discrimination in housing before Congress
dealt with the problem.
An additional twist to the use of the
Shelley state action theory is that the
alleged state actor must first pursue
judicial enforcement of the challenged
regulation.36 Establishing state action
under Shelley imposes two significant
burdens: it requires waiting for the community association to pursue judicial
enforcement of the restriction and then
convincing a court that Shelley should
not be narrowly limited to its facts.
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The Role of State Constitutional Law
If the absence of a business block or
open public access precludes a finding
of state action under Marsh, and if
courts are unwilling to extend Shelley
beyond the imposition of racially
restrictive covenants, do private community residents have any recourse to
the enforcement of RCA sign bans?
Probably not, although state courts may
hold a glimmer of hope.
In Pruneyard Shopping Center v.
Robins, the U.S. Supreme Court held
that states are free to provide more
expansive individual liberties in state
constitutions than the U.S. Constitution
would provide under the same circumstances.37 The appellant in Pruneyard, a
California shopping center owner,
argued that states may not mandate
access to private property for speech
purposes in excess of the balance
between property and speech rights
reached by the Supreme Court in Lloyd
Corp. v. Tanner.38
The Court, however, rejected the
argument that Lloyd’s failure to extend
speech protection to shopping malls
under the U.S. Constitution also precluded states from doing so in their respective state constitutions.39 The Pruneyard
Court noted that there would be no significant danger that any of the speech
occurring on private property could be
attributed to the landowner in the context of shopping malls.40 The Court also
emphasized that the state government
was not compelling any particular message in this case.41 Furthermore, the
appellant could adequately dissociate
itself from the speech by posting disclaimers.42 For these reasons, the
Pruneyard Court determined that neither
the speech nor the property rights of a
private property owner would be violated by state protection of speech exceeding the U.S. Constitution’s protections.43
After Pruneyard, state constitutional
law is an important avenue for challenging speech restrictions imposed on
private property. To what extent have
other states followed California’s lead
in extending speech protections beyond
those provided by the federal Constitution? To a private residential community resident searching for an alternative
state action argument, states’ responses
must seem disappointing. Only a few
states have determined that their state
constitutional speech protections extend
beyond the confines of the U.S. Consti-

tution with respect to this type of
speech,44 but those states have limited
this extension to large shopping
centers45 or private university campuses.46 Thus, while state constitutional
protections may provide an alternative
argument for state action in theory, the
lukewarm state response to the
Pruneyard invitation has rendered this
possibility doubtful in practice.
Conclusion
For a resident of a private residential
community subject to strict sign restrictions, the likelihood of asserting a successful First Amendment free speech
claim appears doubtful. Significant
obstacles stand in the way of establishing state action under each of the applicable theories. In order to make a successful Marsh argument, a challenger
would have to convince a court that neither open public access nor the inclusion
of a business block was essential to the
Marsh Court’s holding. Although some
circuit courts have been receptive to the
argument that mere enclosure does not
defeat the company town theory, the
absence of a business block in most private residential communities may still be
troublesome for Marsh’s application.
The alternative state action theory
provided by Shelley is equally problematic, particularly because many courts
have been unwilling to apply Shelley to
cases that do not involve racially restrictive covenants. Furthermore, a challenger would have to wait until the community association sought judicial
enforcement of the particular restriction.
Finally, although Pruneyard seems
to offer a promising alternative theory
upon which to establish state action,
states have hesitated to accept the
Supreme Court’s invitation to extend
state constitutional speech protections
in this area beyond those provided for
by the U.S. Constitution.
Consequently, the prospect of asserting a First Amendment claim against a
residential community association for
bans on political signs appears remote.
Until courts adapt the Marsh company
town model to contemporary private
residential communities or apply
Shelley outside the context of racially
restrictive covenants, the increasing
number of homeowners subject to RCA
restrictions may not be able to freely
express their political viewpoints
through yard signs.
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