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In Gutnick v. Dow Jones & Co.,1 the
Australian High Court jolted the U.S.
publishing community by holding that it
could exercise personal jurisdiction over
U.S.-based Dow Jones because an article
downloaded from its website allegedly
defamed an Australian citizen. This
means that the case, scheduled for trial
this fall, will proceed under the strict liability defamation law of Australia.
Because the First Amendment provides greater protection for U.S. media
companies than in foreign countries, the
groundbreaking Gutnick decision raises
the question of whether foreign judgments against the media can be enforced in the United States.2 If the federal courts follow the leading cases, any
foreign judgment entered without the
protections generally afforded by the
First Amendment will not be enforceable in the United States. Media company assets in foreign jurisdictions will,
of course, be subject to attachment under the laws of those countries.3
This article examines the Gutnick decision and three of the leading cases on
the enforcement of foreign media judgments in the United States. It also examines recent and ongoing developments of the enforcement treaty proposed by the Hague conference as well
as the federal enforcement statute proposed by the American Law Institute.
The Gutnick Decision
Joseph Gutnick is an entrepreneur in
Victoria, Australia, and a prominent figure
in the local business community with a
reputation in philanthropic, sporting, and
religious circles. In October 2000,
Barron’s Magazine featured an article entitled “Unholy Gains” that Gutnick alleged
accused him of tax evasion and money
laundering. The article was available in
both print and online editions. In
November 2000, Gutnick filed a defamation action in the Supreme Court of
Victoria, alleging that his reputation was
injured in the Australian state of Victoria.
Undoubtedly hoping to benefit from

defamation, the uniquely broad reach of
the Internet would lead to an onslaught
of global litigation and result in a “chilling effect.” The High Court characterized Dow Jones’s concern as “unreal.”7
It found that the Internet was no more
ubiquitous than television.8 As with television, an Internet publisher knows the
breadth of the audience its message can
reach. Therefore, those who post information on the Internet do so knowingly
and make such information available to
all without any geographic restriction.9
The High Court predicted publishers
would not have to consider the law of
every country with access to online articles because the applicable law will be
identified, and presumably limited, by
the identity of the person who is the
subject of an article.10
Third, Dow Jones argued the single
publication rule should apply.11 This
rule provides that for a single publication a plaintiff may file only one action
but may recover damages suffered in all
jurisdictions.12 Dow Jones argued that
the application of the single publication
rule permitted jurisdiction only in the
United States because publication occurred there. The High Court responded
that, although Australian common law
favors a rule encouraging the resolution
of a dispute in a single action, those
principles do not resolve issues of jurisdiction and choice of law. Moreover,
those principles do not require the identification of a single place of publication in every defamation case.13 The
High Court stated that the place where
the tort is committed is not answered by
the “uncritical adoption” of the single
publication rule.14
The High Court realized the impact of
its decision. In an interesting concurrence,
Justice Kirby noted that if it is necessary
to enforce a judgment in another jurisdiction, the difficulty or impossibility of enforcement might amount to a practical
reason for providing the type of relief
Dow Jones sought in this case.15 He also
wrote that a publisher who has no pres-

Australia’s strict liability rule for defamation and a local jury, Gutnick alleged in his
complaint that he was injured when the article was downloaded in his home state.
Dow Jones maintained that publication occurred when the article was uploaded to the website’s servers in New
Jersey and, therefore, jurisdiction was
proper only in New Jersey. Dow Jones
further argued that a contrary ruling
would have a “chilling effect” on Internet
content because publishers would have to
scrutinize every article for defamatory
content under the laws of every jurisdiction from “Afghanistan to Zimbabwe.”
The lower court held that jurisdiction is
proper where the article is downloaded—
in this case, Victoria, Australia. Disregarding several recent Internet jurisdiction cases,4 the court based its holding in
part on the fact that the allegedly defamatory material was downloaded by subscription holders5 in Victoria.
On appeal to the High Court of
Australia, Dow Jones emphasized:
1) The need for a single uniform law
governing Internet defamation.
2) The “chilling effect” that would result in the absence of a uniform law,
thereby forcing publishers to reduce
Internet content rather than face
lawsuits from around the globe.
3) The single publication rule, under
which New Jersey was the only
place where personal jurisdiction
should be exercised.
First, Dow Jones argued, an Internet
publisher should only have to conform
its conduct to the law of the place where
it maintained its web servers, unless that
place was merely “adventitious or opportunistic.” But the High Court found
those terms were too difficult to apply
and rejected Dow Jones’s suggestion
that the court should adopt one uniform
law for determining the proper exercise
of personal jurisdiction.6
Second, Dow Jones argued that, in
the absence of a uniform law governing
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ence or assets in a particular jurisdiction
might ignore the action, choosing instead
to defend only against enforcement and
raise constitutional arguments.16 Justice
Kirby commented that such a result was
less than satisfactory and warrants national legislative attention as well as international discussion in a forum as global as
the Internet itself.17 Without local legislation and international agreement, Justice
Kirby wrote, national courts are limited in
providing radical solutions by overhauling
a country’s defamation law. He also observed that courts should decline the invitation to solve problems that others, in a
much better position to devise solutions,
have neglected to repair.18
Enforcing Foreign Judgments
in the United States
Constitutional grounds would make it difficult, if not impossible, for Gutnick to enforce an Australian judgment in the United
States. Justice Kirby’s observation is based
primarily on three cases that the High
Court majority also cited:19 Bachchan v.
India Abroad Publications,20 Matusevitch
v. Telnikoff,21 and Yahoo!, Inc. v. La Ligue
Contre Le Racisme et L’Antisemitisme.22
Although Matusevitch is widely recognized as the seminal case with respect to
the enforcement of foreign media judgments in the United States, Bachchan was
the first and Yahoo! is the most recent.
In Bachchan, a New York state court
refused to enforce a British libel judgment.23 An English court had granted a
judgment to an Indian national against a
New York news service that transmitted
the article to India and also published it
in New York.24 The Bachchan court applied the public policy exception in
New York’s statute on “Recognition of
Foreign Country Money Judgments.”25
The court held it was repugnant to the
First Amendment and the New York
state constitution to enforce a judgment
under English law because the defendant would be required to prove the
truth of the libelous allegations of public concern, even if the plaintiff is a priKen Kraus (kraus@sw.com) is a partner
with Schopf & Weiss in Chicago and
teaches mass media law at DePaul
University College of Law. Dan Polatsek
(polatsek@sw.com) is counsel with
Schopf & Weiss.

vate figure.26 Furthermore, the court
held that it would be unconstitutional to
enforce the judgment because the plaintiff under British law did not have to
prove the defendant was at fault.27
Matusevitch v. Telnikoff 28 is the most
frequently cited case discussing the enforcement of foreign media judgments.
In Matusevitch, the federal district court
for the District of Columbia found several British defamation rules were contrary to U.S. law. As a result, it refused
to enforce the foreign judgment because
it violated the public policy of the state
of Maryland and was repugnant to the
First and Fourteenth Amendments.29
Matusevitch involved a freelance author who published an article in the
London Daily Telegraph that discussed
the BBC’s hiring criteria. A reader
wrote a letter to the editor that was featured in the same paper, suggesting
among other things, that the author was
racist. Both parties were English residents. The author secured a £ 240,000
verdict and attempted to enforce the
verdict in the United States.30
The Matusevitch court began its analysis by observing that a foreign judgment
cannot be enforced in the United States
unless recognized by the state in which
enforcement is sought. Under Maryland
law, which was applicable in this case, the
Uniform Foreign-Money Judgments
Recognition Act of 1962 governs the enforcement of foreign judgments.31 Under
that act, the court need not recognize a
foreign judgment if the cause of action
upon which the judgment was based violates the public policy of that state.32 The
court held that enforcing this judgment
reached under British law would violate
the public policy of both Maryland and
the United States.33 Additionally, the court
relied upon common law in finding that
public policy barred enforcement.34
With these principles set out, the
court analyzed the British judgment.
The court observed the different burdens of proof for a libel claim under
each country’s legal system. In Britain,
the defendant bears the burden of proving that the allegedly defamatory statements at issue are true. In the United
States, the plaintiff must prove that the
alleged defamatory statements are false.
In this instance, the court found that the
plaintiff was a limited public figure. As
a result, the plaintiff would have had to
prove the defendant acted with actual
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malice in the United States, a burden
that is not required under British law.35
Next, the court concluded that the defendant should have been able to argue
his statements were hyperbole and protected under the First Amendment. The
court further noted that the British court
instructed the jury at the defendant’s trial
to ignore context. Under U.S. law, context
is considered when assessing the alleged
defamatory language. The court reasoned
that that had the jury been allowed to consider the context in which the alleged libelous statements were made, it would
have realized that the statements at issue
were opinion rather than an assertion of
fact.36 Finally, the court held that if the
British court had applied U.S. law on the
misuse of quotation marks, the plaintiff
could not have proven actual malice.37
Given these drastically different standards, the court held that it could not enforce the British judgment because it was
reached under standards that violated the
First and Fourteenth Amendments.38
The enforcement of foreign media
judgments was most recently revisited
in the Yahoo! case,39 in which a French
court ordered Yahoo! to eliminate
French citizens’ Internet access to the
part of its auction website where objects
related to Nazis and the Third Reich
were for sale. Offering these items for
sale in France was a violation of the
French Criminal Code.40 The French
court order also instructed Yahoo! to
eliminate French citizens’ access to the
web pages displaying text and related
information from certain Nazi-related
publications.41
Yahoo! filed an action for declaratory
judgment arguing that the French court’s
order was neither cognizable nor enforceable under the laws of the United States.42
The Yahoo! Court framed the issue as
whether a French court could regulate the
speech of a U.S.-based resident that also
reached a French audience on the Internet.43
As a threshold matter, the court recognized
that the First Amendment permits the nonviolent expression of offensive viewpoints
as opposed to viewpoint-based governmental regulation of speech.44
After finding an actual controversy
and a real threat of enforcement,45 the
court discussed the principles of comity.
The Yahoo! Court viewed comity as a
principle that was not one of absolute
obligation or of mere courtesy and
goodwill. Rather, the recognition and

enforcement of a foreign judgment lay
somewhere in between. The court stated
the United States would recognize a foreign judgment unless its enforcement
would be prejudicial or contrary to this
country’s judicial system.46
The French court’s order in this instance, however, fell squarely into this
exception. Specifically, it did not survive strict scrutiny because the French
court issued an impermissibly vague order that prohibited both French and U.S.
residents from viewing certain content
posted on Yahoo!’s Internet site.
Although legally valid in France, this
order could not be recognized or enforced in the United States because it attempted to regulate the free speech of a
U.S.-based resident that is protected under the First Amendment.47
The court held the principle of
comity is outweighed by the court’s obligation to uphold the First Amendment,
absent international standards for
speech on the Internet, or an appropriate
treaty or legislation addressing the enforcement of such standards for speech
originating within the United States.48
Accordingly, the French court’s order
was neither recognized nor enforced.
Is More Aggressive
Enforcement Likely?
Both the Hague Convention and the
American Law Institute are working on
proposals that are likely to increase the
enforcement of foreign media judgments
in the United States. Neither of these two
proposals are particularly close to adoption although the prospects for the federal
statute under consideration by the ALI
are somewhat better. Each proposal, like
those referred to by the court in Yahoo!
and by Justice Kirby in Gutnick, contains
a public policy exception to enforcement
of foreign judgments. But a concern remains over disagreements on whether
U.S. public policy requires rejection of
any foreign judgment entered without
First Amendment protections.
The Hague Convention
The Hague Convention on Jurisdiction
and the Recognition and Enforcement of
Foreign Judgments in Civil and
Commercial Matters is a draft international treaty that could lead to the enforcement of judgments in the United
States, such as the French censorship order in Yahoo!, or a potential defamation
judgment grounded on strict liability, as

in Gutnick. Fortunately, its prospects for
panies in the United States.58
approval by the United States appear dim.
The proposed convention provides for
American Law Institute
recognition and enforcement of judgThe principal concern with the ALI’s
ments by courts of member states.49 Any
draft is that the drafters include advojudgment entered in a signatory state
cates opposed to the viewpoint that any
would be enforceable in any other signajudgment entered without First
tory state. The key exception of interest
Amendment protection should not be
to media companies publishing on the
enforced in the United States. The reInternet is contained in article 28(f) and
porter’s notes, citing scholarship by
provides that a signatory
state can refuse to recognize or enforce a judgBoth the Hague Convention and the
ment if “recognition or
enforcement would be
ALI are working on proposals that
manifestly incompatible
with the public policy of
are likely to increase the enforcement
the State addressed.”50 If
adopted, the United States of foreign media judgments.
conceivably could feel
pressured to enforce foreign judgments that run counter to the
these drafters, leave considerable doubt
public policy exception in the interest of
about whether the courts should conhaving U.S. judgments enforced abroad.51
tinue to follow the trend that began with
Bachchan and continues through
Although the United States was one
of the original proponents of the proMatusevitch to Yahoo!.
posed convention, it has since retreated
Neither any treaty of the United States
from this position.52 Initially favoring
nor any federal statute addresses foreign
the Convention as a way to gain injudgments.59 The ALI’s International
creased recognition abroad of U.S.
Jurisdiction and Judgments Project is a
judgments, U.S. delegates are now conproposed federal statute that was concerned that if the United States becomes ceived as implementing legislation for the
a signatory country, its residents could
Hague proposed convention, as discussed
become liable for Internet content that
above. As the prospects for the adoption
would otherwise be protected by the
of the Hague project dimmed, the ALI
First Amendment.53 A U.S.-based
changed its focus to drafting a freestandInternet publisher might find itself in
ing federal statute, which would create
the unenviable position of tailoring the
one law, with concurrent jurisdiction in
content of its articles to adhere to the
state and federal courts, governing the
recognition and enforcement of foreign
most restrictive jurisdiction among the
judgments.60 The proposed statute genersignatory countries.54 This is the argument Dow Jones made unsuccessfully
ally follows the Uniform Foreign
in Gutnick and that Yahoo! is pressing
Country Money-Judgment Act and would
in its appeal before the Ninth Circuit.
be subject to U.S. Supreme Court
Another concern is that, under the
review.61 The draft sets forth mandatory
and discretionary bars to recognition and
proposed convention, orders entered
enforcement of foreign judgments and
without First Amendment or similar
provides that courts may not deny recogprotections can be enforced against
nition and enforcement on any grounds
Internet service providers in most counthat are not delineated in the Act.62
tries outside the United States.55
Ultimately, the proposed convention
Judgments for criminal penalties and
is unlikely to be implemented.56
fines may, but need not, be enforced.63
According to one report, a working
The key provision for media lawyers
group met in March 2003 with the intent
is § 5(a)(vi), which reads:
of presenting a draft to a Special
5. Nonrecognition of a Foreign Judgment
Commission. That commission would
A foreign judgment shall not be recognized or
present an agreement that could then be
enforced in a court in the United States if the
presented to government delegations.57 It
judgment debtor or other person resisting
recognition or enforcement establishes:
is possible the United States will aban....
don the Hague Convention entirely,
given the great number of Internet com(vi) the judgment or the claim on which the
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judgment is based is repugnant to the public
policy of the United States.

posal, if the effect on speech or publication in the United States could be established.66 The reporters also cited the
This language is nearly identical to
Yahoo! decision as an illustration of the
the public policy exception under the
approach called for by the ALI proUniform Foreign Country Money
posal, but failed to elaborate further.67
Judgment Act cited in Matusevitch and
The reporter’s notes to the December
Bachchan. The only difference is that
2002 draft of the ALI proposal added more
the ALI statute does not recognize a
uncertainty. The reporters questioned
judgment based on a repugnant “judgment or claim” and the uniform act does whether the differences between English
and American libel law are so fundamental
not recognize a judgment based on a rethat they are repugnant to the basic conpugnant “cause of action.”
cepts of justice and decency in the United
However, despite the similar language,
States.68 The reporters cited a treatise and
the reporters of the ALI project have rean
article criticizing the position that a
peatedly commented that the public policy
judgment entered without protections simiexception in the proposed statute may not
lar to the First Amendment should not be
always bar recognition of a foreign judgenforced. They also cited an article supment rendered without First Amendment
porting the media position. Both a co-auprotections. In their comments on the
thor of the treatise and the author of an artiMarch 29, 2002, draft of the project, the
cle criticizing the media position are
reporters discussed Matusevitch and
among the 113 ALI members serving on
Bachchan and then stated:
the consultative group for the ALI project.69
[T]he thrust of § 5(a)(vi), together with the
basic obligation set out in § 2, is that a court
The latest draft of the ALI project was
presented with a libel judgment from a state
just released and the reporters’ notes conwith a fundamentally fair legal system (i.e.,
tinue to leave doubt about whether the
not a dictatorship that punishes all critique of
media position is correct. The notes disthe government) should balance the public
policy in favor of free speech against the pubcuss the Gutnick decision and Justice
Kirby’s call for international discussion of and
The ALI drafters include advocates
agreement on Internet
defamation jurisdiction.
opposed to the viewpoint that any
The reporters write that
Internet defamation may
judgment entered without First
be among the issues most
likely to raise the publicAmendment protection should not
policy question. But the
notes do not state that
be enforced in the United States.
courts should not enforce
Internet defamation judgments entered
lic policy in favor of recognition and enforcewithout the protections like those proment of foreign judgment, and not appraise
vided by the First Amendment. Rather,
the foreign judgment by the specialized constitutional standards of U.S. libel law as it has
the notes suggest that a trend toward
developed in recent years.
adoption in Europe of principles akin to
The reporters noted that to the extent
the First Amendment will make recogniMatusevitch and Bachchan applied
tion and enforcement of their judgments
American standards to conduct wholly
more likely.70 The ALI project will be deoutside of the United States, it would
bated at the group’s annual meeting in
not seem that the American interests
May 2003.
were sufficiently engaged to overcome
the narrow limits of the public-policy
Conclusion
defense.65 For example, both the plainAlthough the Gutnick decision is a settiff and the defendant in Matusevitch
back for media companies hoping to
were British residents and the publicaavoid foreign jurisdiction based on
tion was in a British newspaper. In
Internet publication, the current state of
Bachchan, the plaintiff was a foreign
U.S. law on enforcement of foreign mecitizen but the article was distributed
dia judgments is reassuring. The cases
both in the United States and abroad.
discussed in this article, Matusevitch,
The reporters commented that the
Bachchan, and Yahoo!, should ensure
Bachchan case might have been rethat the foreign judgments found to ofsolved the same way under the ALI pro- fend the First Amendment will not be
64
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enforced in the United States. However,
media lawyers should continue to monitor this area. Public policy must require
that no judgment entered without First
Amendment protections should be enforced, whether in the United States under the statute proposed by the ALI or
anywhere that U.S. assets can be found
under the Hague treaty.
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