Will the FCC Ever Make the Call
on VoIP Service?
Judith A. Endejan

The Supreme Court has said that
“[d]ecisionmakers sometimes dodge
hard questions where easier ones are
dispositive. . . .”1
The Federal Communications Commission (FCC or Commission) faces a
very hard question in deciding the right
regulatory classification for Voice-Over
Internet Protocol (VoIP) telephone service. Therefore, it has avoided answering
that question by disposing of easier, isolated VoIP issues. This article will provide
an update on the FCC’s approach to VoIP,
a technology which industry experts claim
will replace traditional telephone service
in the near future.2 Such a sea change in
consumer behavior has dramatic regulatory ramifications for the telecommunications industry. Thus, it is not surprising
that the FCC has taken cautious steps to
nibble around the corners of VoIP issues
-- although it has considered VoIP classification for ten years, the Commission
has yet to issue a final determination as to
whether it is a telecommunications service
or an information service.
What is VoIP?
In essence, VoIP is an Internet application that uses packet switching to
transmit a voice communication over a
broadband Internet connection, instead
of a regular phone line. VoIP technically is a technology, not a service. VoIP
technology converts analog voice signals
to packets, which are routed as data
over an Internet protocol (IP) network
without ever having to rely on traditional
circuit switching. By doing so, the voice
conversation does not tie up a dedicated
path or channel. With traditional circuit
switching, a dedicated circuit is required.
In fact, circuit switching requires the circuit to remain open until the phone call
is terminated. Thus, VoIP is viewed to
be more efficient and cost-effective, although it has some technical drawbacks.
For instance, power outages sometimes
can cause VoIP services to go down.
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VoIP can be used in different ways.
For instance, in a peer-to-peer model, a
VoIP application resides on the user’s PC
and allows the user to connect directly to
another user’s computer.3 VoIP even can
be a hybrid combination of computer to
phone or vice versa.
A more prevalent application is
interconnected VoIP service, which is
defined as a service that (1) enables real
time, two-way voice communication;
(2) requires a broadband connection
from the user’s location; (3) requires
Internet protocol-compatible customer
premises equipment (CPE); and (4) generally permits users to receive calls that
originate on the public switched telephone network and to terminate calls to
the public switched telephone network.4
VoIP providers vary from traditional
telephone and cable companies to
IP-specific companies to hybrids that
involve joint provisioning between cable
and telecommunication companies.5 The
key common denominator is provision
of the underlying required broadband
connection that transmits the digitized
voice packets. As more and more homes
obtain broadband connectivity, and as
major telecommunications companies
continue to invest in ubiquitous broadband provisioning (e.g., Verizon’s FIOS
project and AT&T’s Project Lightspeed),
VoIP is expected to supplant traditional
circuit-based voiced telephony.
The History of VoIP Regulation
Under the Communications Act of 1934
(the Act) as amended,6 the regulatory
status of VoIP is not settled. The FCC
first examined VoIP services in its 1998
Report to Congress, where it found that
IP telephony blurred the line between
telecommunications and information
services. While the Commission noted
that phone-to-phone VoIP service resembled a telecommunications service,
the FCC refrained from making a final
conclusion about VoIP, stating that it
would address the regulatory status
in future proceedings.7 The FCC then
waited six years, until February 2004,

before adopting its first Notice of Proposed Rule Making (NPRM) regarding
the legal and regulatory framework for
IP-enabled services, including VoIP.8
To date, the FCC has not rendered a
categorical pronouncement about VoIP’s
regulatory classification, but instead has
chosen to address most of the discreet issues identified in the IP-Enabled Services
NPRM separately over the years.9 The
FCC has two categories for VoIP classification available to it under the Act,
neither of which fits properly. The VoIP
industry favors an information services10
classification which exempts VoIP from
regulation unless the FCC acts pursuant
to its ancillary jurisdiction under Title I
of the Act.11 Title I jurisdiction allows the
FCC to impose regulations only where it
has subject matter jurisdiction over the
service to be regulated and where the
assertion of jurisdiction “is reasonably
ancillary to the effective performance
of [its] various responsibilities.”12 For
example, the Commission imposed
E911 rules for interconnected VoIP
providers to fulfill its overarching responsibility of “promoting safety of life
and property through the use of wire and
radio communications.”13
All of the methods for providing the
underlying broadband connections for
VoIP have been classified as information
services.14 In the FCC’s view, the policy
promoted by this classification is the encouragement of broadband deployment,
which in turn promotes further development of nascent technologies that are
Internet-based.15
The FCC also could find that VoIP
falls within the second category, as a telecommunications service16 subject to regulation under Title II of the Act, typically
applicable to providers of voice service.17
Title II imposes direct common carrier
requirements on voice providers, such
as the obligation to provide service upon
demand, at rates that are just and reasonable, without unreasonable discrimination
or undue preference.18
The more VoIP replaces traditional
voice service, the more difficult it will
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be for the Commission to refrain from
Title II-type regulation because of the
need to satisfy those Title II requirements specific to telephone service. At
the same time, the FCC will not want to
be perceived as thwarting innovation and
broadband deployment in the Internet
age. Hence the regulatory conundrum:
Is VoIP an information service or a telecommunications service?
In 2004 the FCC ruled that a point-topoint broadband Internet protocol service
within a closed network was an interstate
information service.19 However, in that
same year, the FCC refused to classify an
interconnected VoIP service offered by
Vonage as either a telecommunications or
information service. The Vonage Order
was nonetheless significant because in
it the FCC determined that VoIP service
should be regulated at the federal level.20
The Vonage Order clearly signaled to state
public utility commissions that the FCC
was going to preempt local jurisdiction
over IP-enabled services such as VoIP. In
that particular decision, Minnesota state
regulation was preempted because, the
Order stated, it was impossible or impracticable to separate the intrastate components of Vonage’s VoIP service from
its interstate components.21 In addition,
preemption allows for the development of
a uniform federal policy for VoIP.
In a subsequent decision, the FCC
withdrew a bit from its initial signal of
pervasive preemption of state regulation
when it ordered VoIP providers to contribute to the federal Universal Service
Fund (USF), which is a funding stream
used to subsidize telecommunications
services in rural and high-cost areas, as
well as for schools, libraries and lowincome households.22 In that ruling the
FCC indicated that an interconnected
VoIP provider with the capability of
tracking the jurisdictional confines of
customer calls might not fall within the
preemption piece of the Vonage Order,
and instead would be subject to state
regulation. While in that decision the
FCC suggested that there may be room
for state regulation, it is difficult to
reconcile this suggestion with the FCC’s
determination in the Vonage Order that
state regulation would interfere with
valid federal rules and policies.
The FCC clearly views Internet traffic as interstate in nature; however, that
conclusion does not necessarily have a
bearing on VoIP regulatory classification. In 2004, the FCC refused to find

that an AT&T phone-to-phone IP telereasoned that USF contributions were fair
phony service was removed from Title II because much of the appeal of VoIP serregulation. That service converted
vice to consumers derives from the ability
circuit-switched long distance traffic
to place calls to and receive calls from
into IP packets and then routed them
the public switched telephone network,
across the country, converting them
which is supported by universal service
back into circuits for termination on the
mechanisms. Finally, the Commission
recipient’s circuit-switched voice conapplied a competitive neutrality principle,
nection at an identified location.23 AT&T finding that VoIP providers should conused its Internet backbone to route these tribute because they increasingly compete
calls, which were treated in all other
with analog voice service providers who
respects as traditional circuit-switched
also contribute to the USF.28
calls. The end-user customer did
not know there was a difference in
Is VoIP an
service. This case signals that the
FCC is looking for more than an
information service or a
Internet service component before it
will characterize the whole service
telecommunications service?
as an information service, beyond
Title II regulation, where the enduser service is provided mostly through
In 2007 the Commission extended
traditional phone service components.
Title II customer proprietary network inYet, the FCC has imposed some
formation obligations to interconnected
Title II regulation on VoIP services even
VoIP providers.29 Again, the Commiswhere the service is offered through IP
sion found that interconnected voice
telephony, where the end-user service
service increasingly is a replacement for
is the equivalent of traditional phone
analog voice service:
service. It has done so without deciding
whether the service is a telecommunicaIt therefore seems reasonable for
American consumers to expect that
tions service or an information service.
their telephone calls are private, irFor instance, the FCC has ordered all
respective of whether the call is made
interconnected VoIP providers to ensure
using the services of a wireline carrier,
that their users are able to reach local
a wireless carrier, or an interconnected
emergency centers when making E911
VoIP provider, given that these sercalls.24 The E911 Order requires these
vices, from the perspective of a cusproviders to obtain from their users,
tomer making an ordinary telephone
prior to initiation of service, the physical
call, are virtually indistinguishable.
location at which a service would first
Id. at ¶ 56.
be utilized (a registered location) and to
provide methods for updating this inforThe Commission also extended the
mation. The FCC also issued a further
disability access requirements of § 255
notice of proposed rulemaking seeking
of the Act to providers of interconnected
comments on additional steps it should
VoIP services and to manufacturers of
take to ensure that VoIP providers fully
specially designed equipment used to
offer E911 service. This order was chalprovide these services. In addition, this
lenged because of the short time period
order extended the telecommunication
for compliance, but ultimately upheld by relay services requirements to providers
the United States Court of Appeals for
of interconnected VoIP services.30
25
the District of Columbia Circuit.
Most recently, the Commission exAs noted above, the Commission has
tended local number portability obligaordered interconnected VoIP providtions to interconnected VoIP providers
ers to make contributions to the federal
to ensure that their customers may port
USF.26 The FCC reasoned that requiring
their NANP telephone numbers when
interconnected VoIP providers to make
changing telephone providers, reasoning
USF contributions was fair because USF
that this should facilitate greater comcontributions have declined in recent
petition among telephony providers by
years while interconnected VoIP services
allowing customers to respond to price
have experienced dramatic growth.27
and services changes.31
Thus, the Commission concluded, VoIP
In all of its orders, the Commission
contributions will preserve and advance
has extended certain Title II obligations
universal service. The Commission also
– which apply to telecommunications
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carriers – to interconnected VoIP providers
by asserting ancillary jurisdiction under
Title I of the Act, which the FCC uses
when it regulates information services providers.32 Yet the Commission has refused
to classify VoIP as an information service.
The Commission also has imposed
requirements under the Communications
Assistance for Law Enforcement Act
(CALEA)33 upon VoIP service providers,
relying on the language of CALEA to
find that CALEA’s definition of telecommunications carrier was sufficiently broad
to cover VoIP providers. Because the basis for the FCC’s ruling was not the Act,
the CALEA order also does not dispose
of VoIP classification under the Act.34
What pattern can be discerned in these
FCC orders on VoIP services? First, the
FCC is giving the VoIP industry a lot of
time to develop, free from many of the
regulatory obligations applied to traditional telecommunications services. This
approach is consistent with the Commission’s previously-stated reluctance
to regulate the nascent VoIP industry
for fear of hindering its development.35
At the same time, the Commission has
found a mechanism to satisfy its statutory
obligations under Title II with respect to
consumer protections and public health
and safety concerns. The FCC cleverly
has imposed select Title II obligations
by using Title I ancillary (and discretionary) authority without having to declare
VoIP to be an information service. By
taking this approach, bit by bit over
time, the FCC may make the question
of regulatory classification somewhat
irrelevant. Perhaps the FCC is waiting
for VoIP to effectively replace traditional
circuit-based telephony before imposing
all Title II obligations. Regardless, as of
today, many unresolved questions remain
for VoIP providers, such as intercarrier compensation issues, and state and
federal tax issues. For the time being, the
FCC’s incremental approach toward VoIP
regulation probably will be the norm.
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