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Extradition: The New Sword or the Mouse that Roared?
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In March 2010, the U.S. Department of Justice Antitrust Division for the first time gained the extradition of a foreign national. Ian Norris, a retired English executive, was extradited to the United

States from the United Kingdom on charges related to an antitrust investigation. Mr. Norris was
subsequently convicted and sentenced to serve eighteen months in prison for conspiracy to
obstruct justice.1
In the multi-year effort to extradite Mr. Norris preceding this conviction, the Antitrust Division

made clear its view that these efforts were intended to overturn the perception that foreign nationals were safe from antitrust prosecution in the United States unless they voluntary decided to face
such charges, usually as part of a plea deal. Thus, the head of the Division’s criminal enforcement

section asserted that with the “increased willingness [of foreign governments] to assist the United
States in tracking down and prosecuting cartel offenders, the safe harbors for offenders are rapidly shrinking.” 2 Similarly, the Assistant Attorney General for Antitrust asserted: “The United
States’s efforts in the Norris case should send a powerful signal that cartelists will not be allowed
to hide behind borders.” 3
Has the Norris extradition changed the landscape for foreign executives facing antitrust
charges in the United States? This article asserts that it has not: extradition is likely still to be the
exception to the rule, and in most jurisdictions, the executive who chooses not to come to the
United States to face charges is not likely to be forced to do so.

The Norris Case
In 2002, in connection with a U.S. antitrust investigation, the Morgan Crucible Company plc,
based in Windsor, England, pleaded guilty to one count of tampering with witnesses and one
count of document destruction. The company paid a $1 million criminal fine.4
In 2004, a federal grand jury indicted Norris, a citizen of the United Kingdom, and former CEO
of Morgan Crucible, on one count of fixing prices of carbon brushes and other carbon products,
one count of conspiring to obstruct justice, and two counts of obstructing justice in connection
with the Department of Justice’s antitrust investigation of price fixing in the carbon products
industry.5 The Department alleged that Norris conspired with his subordinates to obstruct the
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grand jury’s investigation. Specifically, Morgan Crucible employees allegedly conspired with
Norris to create a false script that employees of both Morgan Crucible and a competitor were to
follow when questioned in the investigation. In addition, a document destruction task force was
allegedly formed to collect and destroy or conceal documents from the grand jury.
The United States sought Norris’s extradition from the United Kingdom on both price fixing and
obstruction of justice charges. Initially, this attempt was successful, with both the trial court and
the Supreme Court of the United Kingdom ordering Norris’s extradition to the United States on the
While executives

price-fixing charges.6 However, in March 2008, Norris won a significant victory when the House

certainly cannot

charges because price fixing was not a criminal offense in the United Kingdom at the time he was

of Lords ruled that he could not be extradited to the United States to stand trial on price-fixing
alleged to have committed it.7 The allegations related to the 1990s and price fixing did not become
assume there is no risk

a criminal offense in the United Kingdom until 2003.
Nevertheless, the House of Lords left open the possibility that Norris could be extradited on

of being prosecuted in

obstruction of justice charges. In 2009, a UK judge ruled that the obstruction charge was of such
gravity that Norris should be sent to the United States to face trial.8 Norris appealed that decision

the United States for

in the UK Supreme Court, arguing that extradition would infringe his human right to a private and
family life and could exacerbate his health problems. The appeal was unanimously rejected,9

antitrust violations,

prompting Norris to seek relief from the European Court of Human Rights (ECHR) as a last-ditch
appeal. The ECHR declined to hear the appeal.10
Norris was extradited to the United States in March 2010. On July 27, 2010, Norris was con-

several of the most

victed by a federal jury of conspiring to obstruct justice. On December 10, 2010, Norris was senimportant hurdles to

tenced to serve eighteen months in prison. His conviction was affirmed by the Court of Appeals
for the Third Circuit on March 23, 2011.11

extraditing such

Extradition and the Antitrust/Competition Laws: The Basic Framework
individuals remain just

Prior to the successful extradition of Ian Norris, the Antitrust Division had not been successful in
gaining the extradition of any foreign national on antitrust charges. Has the Norris case funda-

as difficult as before

mentally changed the risk that foreign nationals will be extradited into the United States on such
charges? While executives certainly cannot assume there is no risk of being prosecuted in the

the Norris case.

United States for antitrust violations, several of the most important hurdles to extraditing such individuals remain just as difficult as before the Norris case.12
The United States has extradition treaties with most countries.13 While early extradition treaties
listed the offenses that either nation agreed were a basis for extradition,14 many more recent extra-
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dition treaties rely on the principle of dual criminality.15 Under this standard, an offense that is the
basis for extradition must be a violation of the criminal laws of both the country requesting extradition and the country to which the request is made.16
Criminalization of the antitrust laws is a growing trend, but the number of jurisdictions that have
adopted criminal sanctions for antitrust violations (e.g., hard core cartel conduct) remains relatively
small. The United Kingdom,17 Israel,18 Ireland,19 South Korea,20 Australia,21 Japan,22 Canada,23
Greece,24 Brazil,25 and Russia 26 have adopted criminal antitrust penalties for cartel offenses.
In light of the dual criminality requirement, extradition to the United States for an alleged violation of the Sherman Act is only possible if the country from which extradition is sought has criminalized cartel conduct or has listed antitrust offenses as a category of extraditable offense. This
limits the number of jurisdictions from which extradition might be possible.
The requirement of dual criminality is not the only obstacle to extradition for antitrust offenses.
Some countries forbid extradition of their own citizens by law.27 For other countries, their treaty
obligations with the United States do not require extradition of their own citizens.28
Accordingly, assessment of the likely impact of the Norris extradition requires a jurisdiction-byjurisdiction analysis of whether those few jurisdictions criminalizing cartel offenses also (1) have
dual criminality provision in its treaty with the United States or otherwise allow extradition for
antitrust offenses; and (2) permit the extradition of their own citizens.29
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Of the countries with criminal antitrust penalties: (1) Russia does not have an extradition treaty
with the United States; 30 (2) three jurisdictions—Israel, Brazil, and Greece—do not contain dual
criminality provisions but rather list the offenses for which extradition will be allowed 31 and none
contains a provision for extradition of cartel offenders; and (3) four jurisdictions that have criminalized cartel offenses—South Korea,32 Australia,33 Japan,34 and Brazil 35—either by treaty or
statute, limit the extradition of their own citizens.
Put differently, only the United Kingdom, Ireland and Canada (a) criminalize cartel conduct;

[T]he hurdles to

(b) have extradition treaties with the United States that contain dual criminality provisions; and (c)
extradition in the vast

do not have obstacles to the extradition of their own citizens in their extradition treaties or statutes.
Thus, only a few jurisdictions around the world appear candidates for a successful extradition

majority of jurisdictions

of their own citizens.36

make it unlikely that

Conclusion
The real lesson of Norris may be that foreign nationals face a greater risk of extradition for obstruc-

Norris represents a

tion of justice than for committing a cartel offense. Given the typical requirements for extradition
of a foreign national to the United States, only those counties that have criminalized cartel offens-

turning point in the

es are potential candidates for a successful extradition. Of those jurisdictions that have adopted
such criminal sanctions—substantial hurdles, such as the lack of an extradition treaty, the absence

ability of the United

of cartel conduct as an extraditable offense, or protection for citizens of those jurisdictions—
remain to the successful extradition of foreign nationals for antitrust offenses. While residents of

States to routinely

the United Kingdom, Ireland, and Canada face a clearer risk of extradition than before the Norris
case, citizens of numerous other jurisdictions, even those which have criminalized antitrust offens-

gain the extradition of

es, remain unlikely to be extradited to the United States on antitrust charges.
The Norris case certainly demonstrates that the United States will be resolute in seeking extra-

foreign nationals for

dition when it appears feasible. Nevertheless, the hurdles to extradition in the vast majority of jurisdictions make it unlikely that Norris represents a turning point in the ability of the United States to

cartel offenses.

routinely gain the extradition of foreign nationals for cartel offenses. 䢇
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