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This article discusses several significant decisions issued by admiralty
courts across the country between October 1, 2009, and September 30,
2010. This article is not intended to provide an exhaustive description
of all maritime cases issued during that time period. Rather, cases were
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selected based on their treatment of critical or unsettled issues of law, or
their unique factual backdrops.

I. JURISDICTION

In an interesting decision of a decidedly international flavor, the Fifth Cir-
cuit recently addressed the question of whether a U.S. court could exer-
cise admiralty jurisdiction over a maritime tort committed by one Mexican
company against another Mexican company in the Mexican Exclusive Eco-
nomic Zone (EEZ). In Perforaciones Exploracion Y Produccion v. Maritimas
Mexicanas, S.A. DE C.V,! the owner of a Mexican-flagged mobile operating
drilling unit brought suit against the owner and operator of a Mexican-
flagged supply vessel that allided with the drilling unit in the Mexican
EEZ.? The owner of the vessel argued that a U.S. federal court does not
have jurisdiction over an allision that occurred in Mexico’s EEZ given that
jurisdiction is based in part on the locality of the incident.’ The court ex-
plained that there are “no clear territorial limits to federal maritime tort
jurisdiction.” The owner of the vessel also argued there could be no ju-
risdiction unless there was some clear link to the United States. The court
stated that although links to the United States may be relevant for a forum
non conveniens or choice of law analysis, it has no bearing on whether a
court had admiralty jurisdiction.” Accordingly, the court found that it had
jurisdiction in the case.

The Admiralty Extension Act took center stage in Oliver v. Omega Pro-
tein, Inc,® where the plaintiff was injured on shore when he was filling the
defendant’s propane tank and it exploded. The defendant used the tank on
its fishing vessels for cooking. The plaintiff alleged, and it was supported
by expert testimony, that the explosion was caused by the defendant’s neg-
ligent storage of propane tanks on the vessels.” The plaintiff asserted admi-
ralty jurisdiction under the Admiralty Extension Act on the grounds that
the tank was an appurtenance of the vessel that proximately caused the
injury on land.® The plaintiff argued that his injury flowed from negligent
acts regarding the tank while the tank was on the ship on navigable wa-
ters.” The court agreed with the plaintiff and found the location test for

. 356 Fed. App’x 675 (5th Cir. 2009).

. 1d. at 676.

. Id. at 678.

Id.

. Id. at 679.

. 2010 WL 2976522 (E.D. Va. July 19, 2010).
Id.
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admiralty jurisdiction was met.'" The court also explained that although
propane tanks have other uses, the one at issue was used for the sole pur-
pose of cooking in the ship’s galley, and, therefore, would be considered an
appurtenance to the ship.!! The court also found that the accident involved
a traditional maritime activity. The court stated that a vessel’s commercial
purposes would go unfulfilled if the crew was unable to eat.’? The ship
providing food for the crew on a fishing vessel is integral to the operations
of that vessel and implicates a traditional maritime activity necessary to
trigger admiralty jurisdiction.

The courts in the following cases were less willing to extend admiralty
jurisdiction to the facts before them. In Casas v. U.S. Joiner, LLC," the
Fifth Circuit refused to extend admiralty jurisdiction to a negligence claim
arising out of an injury that the plaintiff suffered while working on a ship
under construction in navigable waters. The plaintiff, Casas, was an em-
ployee of a subcontractor that the defendant, J.S. Joiner, hired to install in-
sulation on an amphibious transport dock under construction.' During the
job, Casas tripped, fell, and was injured. He then sued defendants for negli-
gence in federal court, alleging admiralty jurisdiction because the incident
involved the construction of a vessel. Conceding that Casas was injured
on navigable waters, defendants argued that his claim was not significantly
related to a traditional maritime activity to invoke admiralty jurisdiction."
The Fifth Circuit agreed with the defendants and reiterated that an injury
to a shipbuilder while working on a vessel under construction does not
give rise to a maritime tort.'® Accordingly, there was no maritime tort and,
consequently, no admiralty jurisdiction.'”

In one of the more colorful cases issued by any court over the past year,
the U.S. District Court for the District of South Carolina in Gossett v.
McMurtry'® considered whether admiralty jurisdiction extended to a defa-
mation case stemming from antics on a fishing trip. In Gossett, the plaintiff
went on a fishing trip off the coast of South Carolina with defendants.
During the trip, the plaintiff feel asleep and, while he was sleeping, one
the defendants pulled his own shorts down and placed his buttocks by the
plaintiff’s face.”” Another defendant took pictures of the incident. The

12. Id.
13. 372 Fed. App’x 440 (5th Cir. 2010).
14, Id.

17. Id.
18. 2010 WL 2985808 (D.S.C. July 26, 2010).
19. Id. at*1.
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pictures were then e-mailed to other individuals who posted them as a
screen saver on a business computer.?’ The plaintiff asserted claims against
the defendants for defamation, negligence, and intentional infliction of
emotional distress. The plaintiff alleged that the claims were subject to ad-
miralty jurisdiction because the pictures were taken on navigable waters.?!
The court, however, concluded that the alleged defamation did not occur
on navigable waters. The court reasoned the publication of the allegedly
defamatory pictures was the basis for the plaintiff’s claim and that publica-
tion did not occur until the parties were on land.?? The court also held that
the negligence and emotional distress claims stemmed from a defendant
placing his buttocks near the plaintiff’s face and this was not an incident
that could disrupt maritime commerce.”* Consequently, the court found
that the attenuated relationship of the plaintiff’s claims to the objectives of
maritime jurisdiction cannot invoke such jurisdiction.**

In re Complaint of MLC Fishing, Inc* concerned whether a ramp extend-
ing to a floating dock used to access a vessel constitutes a part of the vessel.
In that case, a patron was injured when he slipped on the ramp while in
the process of boarding MLC’s vessel. Seeking exoneration or limitation of
liability, MLLC contended that the patron’s claim against it sounded in ad-
miralty and limitation (or exoneration) was available because the accident
occurred on the vessel. The patron countered that because the accident did
not occur on the vessel there was no admiralty jurisdiction.?® In considering
whether the ramp was part of the vessel, the court noted that the ramp was
not physically attached to the vessel, but rather, was separated from it by a
floating dock. In this sense, the ramp was distinguishable from a gangway
leading directly to a vessel. Thus, although the ramp was used to access
the vessel, it was not an appurtenance to it and the injury did not occur on
a “vessel.””” MLC Fishing also argued that the Admiralty Extension Act,
which extends admiralty jurisdiction to cases where a vessel on navigable
waters causes injury on land, applied to the case.”® The court found that
conclusory allegations regarding the crew’s maintenance of a ramp, not
connected to the vessel, was not sufficiently similar to the operation of a
vessel to invoke jurisdiction under the Admiralty Extension Act.”

20. Id.

21. Id. at*2.

22, Id. at 3.

23. Id. at*4.

24. 1d.

25. 2010 WL 582570 (E.D.N.Y Feb. 16, 2010).
26. 1d.

27. 1d.

28. 2010 WL 582570, at *3.

29. 1d.
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II. CHOICE OF LAW/PREEMPTION

In one of the most important decisions this year, a full panel of the Fifth
Circuit clarified a conflicting area of the law impacting oil field contrac-
tual indemnity clauses. Grand Isle Shipyard Inc. v. Seacor Marine, LLC*
concerned a dispute between two contractors of BP American Production
Company arising out of a slip and fall incident on a vessel. The person
who sustained injuries was employed by Grand Isle, a contractor, which
was responsible for the repair and maintenance of BP’ offshore platform,
while the other contractor, Seacor, was responsible for transporting BP
workers and its contractors to and the oil platform.’! Reversing a panel of
the circuit court, the full panel found Louisiana law applied to the dispute
and rendered the indemnity provision at issue unenforceable.*

It was undisputed that the Grand Isle employee injured himself in 2005
when falling aboard a Seacor vessel heading from the oil platform to the liv-
ing quarters platform; the accident was thus in open waters.** The injured
Grand Isle employee sued Seacor, and Seacor in turn sought to invoke the
indemnity provision so that Grand Isle would be responsible for defense of
the suit. As is customary in the industry, the contracting parties’ contracts
contained reciprocal indemnity provisions involving employee injuries on
the job. The purpose of the indemnity provisions was for each contractor
who has an employee injured to hold harmless and indemnify BP for all
liability suffered as a result of injuries or death of said employee.** In ad-
dressing the crux of the action, the Fifth Circuit stated, “the ultimate legal
issue before the district court and the panel, and now before the full court,
is whether the adjacent state law of Louisiana, including the LOIA®, ap-
plies to this case. The parties agree that if the LOIA does apply, it invali-
dates Grand Isle’s indemnity obligations to Seacor, but if Louisiana law and
the LOIA does not apply, the indemnity agreement is enforceable.”*

The district court and panel differed as to how to interpret a key Su-
preme Court decision concerning the Outer Continental Shelf Lands Act
(OCSLA) to ultimately resolve if the OCSLA mandated the application of
state law to the dispute. The three-part test in Rodriguez v. Aetna Casualty

30. 589 F.3d 778 (5th Cir. 2009).

31. Id. at 781.

32. Id.

33. Id.

34. Id. at 782.

35. The LOIA is the Louisiana Oilfield Indemnity Act, La. ReEv. STaT. ANN. § 9:2780(A).
The LOIA was established to even the playing field between rig operators and companies. Oil
exploration companies had the negotiating advantage with operators in the Gulf of Mexico,
before the passage of the LOIA, and would seek broad indemnity clauses.

36. Grand Isle Shipyard, 589 F.3d at 782.
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& Surety Co.,*” to determine if state law applies in place of federal law, re-
quires: (1) the dispute arising in an area or situs covered by the OCSLA;
(2) federal maritime law does not apply of its own force; and (3) the state
law proffered is not inconsistent with federal maritime law.*® It is the situs
factor that has proven difficult to determine both in this dispute and previ-
ous actions. A full panel of the circuit granted en banc review of the issue
because both the district court and a panel found support in Fifth Circuit
case law for their respective situs positions, which the full panel acknowl-
edged was “conflicting and confusing.”*

The conflicting trains of thought on the situs issue revolves around
tort and contractual principles. Some courts have looked to the exact site
of the tort to determine the situs of the dispute for contractual indem-
nity purposes while others employ a “focus-of-the-contract” test for situs
purposes. The distinction is critical because, as the panel found, if the
tort-based test is employed, the accident occurred on navigable waters
above the Outer Continental Shelf-not a situs covered by the OCSLA-
and thus not in a covered situs. The LOIA would then not apply to the
dispute and the indemnity clause would not be invalidated.* The full
panel instead agreed with the district court in that the dispute arose on
an OCSLA situs because the focus-on-the-contract test looks to the na-
ture and purpose of the underlying contract and in this matter all par-
ties agreed the majority of the work to be performed would occur on a
stationary platform on the Outer Continental Shelf and thus within the
OCSLA purview.*! The full panel reached this conclusion for a rather
simple reason: indemnity is a creature of contract. “Once we recognize
that the claim for indemnity is a claim based in contract rather than in
tort, we see no reason to apply tort analysis to determine where the con-
tractual controversy arose.”*

The reasoning of the full court was based on sound policy reasons. The
use of tort rules, heavily reliant on the fortuitous nature of the location of
the tort, is inconsistent with sophisticated parties who carefully allocate
risks in the form of negotiated contracts containing indemnity clauses.™
As a result of the situs finding, and with there being no challenge of the
remaining two factors articulated in Rodriguez, the full panel held the adja-

37. 395 U.S. 352.

38. Grand Isle Shipyard, 589 F.3d at 783 (quoting Union Texas Petroleum Corp. v. PLT
Eng’g Inc., 895 F.2d 1043, 1047 (5th Cir. 1990), in turn citing Rodriguez).

39. Id. at 787-88.

40. Id. at 783.

41. Id. at 789.

42. Id. at 787.

43. Id.
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cent state law of Louisiana, in particular the LOIA, renders the indemnity
agreements unenforceable.*

The recovery of attorney fees in maritime actions played critical role
in two preemption cases this year. In Misener Marine Constr., Inc. v. Nor-
folk Dredging Co.,* the Eleventh Circuit determined whether a Georgia
statute, the Georgia Prompt Pay Act (GPPA), was preempted by general
maritime law, which has traditionally followed the American Rule for-
bidding the recovery of attorney fees by the prevailing party unless one
of three narrow exceptions applied. When the Georgia Ports Authority
needed to demolish a dock and build a new one in the Port of Savannah
(the fourth largest container port in the United States), it turned to Misen-
er.* Misener in turn subcontracted Norfolk to dredge a part of the Savan-
nah River in the port. Misener and Norfolk entered into a pro-forma two
page dredging contract, which failed to contain a choice of law or attorney
fees provision.*’

When amooring apparatus failed, resulting in damage to a vessel, Misener
brought suit for negligent dredging, among other causes, against Norfolk.
Norfolk counterclaimed seeking payment for its work, interest, and attor-
ney fees. After subsequent investigation, Misener was satistied Norfolk was
not to blame for its work product and voluntarily dismissed its claim. Nor-
folk nonetheless moved for summary judgment on its claims.”® The district
court granted Norfolk’s motion, including attorney fees request, holding
that the GPPA, which regulates construction contracts between contrac-
tors and subcontractors, was not preempted by federal maritime law and
allowed for the recovery of fees. In so holding, the court ruled “there is not
an established federal rule regarding attorneys’ fees in maritime cases” and
in any event, it is not the sort of rule where uniformity is necessary.*’

Unfortunately for Norfolk, the presiding judge passed away before is-
suing a ruling on the quantum of fees to be awarded and the new judge
reversed course, finding the GPPA conflicted with federal maritime law;
Norfolk’s appeal followed. The Eleventh Circuit had little trouble find-
ing the general maritime law preempted the GPPA. Before doing so, the
court first had to find that the dredging contract was a maritime contract.
Besides noting the Supreme Court had previously held dredging is a tradi-
tional maritime activity, looking at the contract itself it was evident Nor-
folk’s work had an effect on maritime services and commerce.’® Such are

44. 589 F.3d at 789.

45. 594 F.3d 832 (11th Cir. 2010).
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48. Id. at 836.

49. Id.

50. Id. at 837.



142 Tort Trial & Insurance Practice Law Journal, Winter 2011 (46:2)

the benchmarks for finding a maritime contract under settled Supreme
Court law. With the finding of a maritime contract, substantive admiralty
law is applied. The Eleventh Circuit has consistently found the prevailing
party in a maritime case is not permitted to recover attorney fees unless
one of three situations is present: (1) a federal statute allows for it; (2) the
nonprevailing party acted in bad faith; or (3) the contract has an attorney
fees indemnity provision.’’

None of the three exceptions applied, as the GPPA is not a federal stat-
ute; there was no claim of bad faith in the case; and the underlying dredg-
ing contract did not contain an attorney fees clause.’? In closing, the court
reaffirmed the wide application of the American Rule as substantive mari-
time law to maritime cases around the country. As such, the GPPA could
not be used as a supplement to admiralty law; it is in direct conflict with it.
In the end, the court refused “to alter the terms of [the] contract through
the retroactive injection of a state law that contravenes a principle of sub-
stantive maritime law.”*

In Continental Insurance Co. v. Cota,’* a state statute faired much better
than the GPPA did in the case above. Cotz is one of many decisions arising
out of the M/V COSCO BUSAN allision in San Francisco-Oakland Bay
on November 7, 2007. John Joseph Cota was the pilot on the vessel that
day and faced a number of civil actions.” Continental Insurance Company
issued an insurance policy for the San Francisco Bar Pilots and therefore
appointed defense counsel for Cota in the suits, which resulted in over
$300,000 in’ attorney fees before related vessel owner companies assumed
the defense.’® Cota and Continental brought suit to recover these fees in-
curred, relying on the California Harbors and Navigation Code §1198,
which provides the vessel, its owner, or operator, must purchase trip insur-
ance for the pilot or defendant, and indemnify and hold harmless the pilot
should an accident occur due to his negligence when within the scope of
his duties.”” Owners of the vessel on partial summary judgment argued that
§ 1198(c) is preempted by federal maritime law while Cota and Continen-
tal sought the opposite finding.

In California, foreign vessels must use a pilot when traversing the Bay
of San Francisco.’® Section 1198(c) applies to a foreign flagged vessel un-
less and until a federal law is shown which is inconsistent with the state

51. 594 F.3d at 838.

52. Id.

53. Id. at 841.

54. 2010 WL 383367 (N.D. Cal. Jan. 27, 2010).
55. Id. at *1.
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statute. This is based on the Supremacy Clause in the U.S. Constitution,
which confers Congress with the power to preempt state law.” Pilotage is
a supremely local endeavor. Navigating ships in and out of key waterways
within a state takes great skill and expertise. This was recognized by the
very first Congress, when in its first session it passed the Lighthouse Act
of 1789, which essentially left the power to regulate pilots to the individual
states.®” California exercised this power when passing § 1198(c).

Though the court recognized it is well settled that a shipowner cannot
be held personally liable for the negligence of a compulsory pilot (which
Cota was), §1198(c) was not inconsistent with this settled rule because
foreign owners were given a choice—trip insurance could be obtained to
cover a pilot’s negligence. The shipowner would then not be obligated
to defend the pilot; the trip insurance company would.*! The court noted
that California’s rule was consistent with other states which limit the li-
ability of pilots or provide full indemnity.®> In closing, the court found it
was “Congress’s intent to allow the states to regulate pilotage, and there is
no danger that state regulation of pilotage interferes with federal maritime
law’s proper harmony and uniformity.”®

The final preemption decision meriting emphasis concerns the interplay
between federal and state statutes in the context of an employee slip and
fall. In Morrow v. Marinemax,** the plaintiff employee was injured at an
employee appreciation event. Plaintiff’s employer was a dealer and distrib-
utor of yachts. On the day of the Atlantic City air show, plaintiff’s employer
invited him aboard the yacht to watch the event.” While acting within the
scope of his employment, plaintiff was paralyzed when a fellow employee
fell on him, fracturing his cervical vertebrae.%

Following the injury, plaintiff sought workers’ compensation benefits
and the employer commenced payments. The federal suit followed, seek-
ing damages under general maritime law in negligence against the ves-
sel owner and against the boat manufacturer for unseaworthiness; his wife
made a final loss of services and consortium claim.”” The vessel owner

59. Id. at 3.

60. Id. at *3-4.

61. Id. at*s5.

62. Id. (citing laws around the country).

63. Id. at*6. The court also rejected a half-hearted argument that § 1198(c) was preempted
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at*7.
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moved for summary judgment on the negligence claim and spousal claim,
arguing the claims were barred by the New Jersey Workers’ Compensation
Act and its exclusive remedy provision.® The owner argued that because
plaintiff filed a workers’ compensation claim and collected payments under
the Act, the exclusive remedy provision was triggered preempting plain-
tiff’s claims.®” Owner’s position was consistent with the Eleventh Circuit,
differed with the Fifth and Ninth Circuits, and was an issue of first impres-
sion in the Third Circuit.”

In deciding the motion, the court analyzed the differing circuit court
decisions that considered whether a true conflict existed between the gen-
eral maritime negligence claim and the state’s workers’ compensation law.
Ultimately, the court opined that when sitting in admiralty, it would not
allow a state statute to preclude a plaintiff’s claim when such a claim is ex-
pressly recognized in the general maritime law.” In so holding, the court
found that when an injured worker is not covered under the Jones Act or
LHW(CA based on the circumstances of the injury, as was the case there,
the worker has an option of claiming under state workers’ compensation
law or under general maritime law principles.’”? The plaintiff here did not
file suit relying on the New Jersey workers’ compensation statute, only
general maritime law. Thus, the court found this claim must be “preserved”
notwithstanding the state-law exclusivity provision.”

III. CARGO

In one of the most anticipated decisions in the area of admiralty law in
years, the Supreme Court decided a cargo matter that will have substantial
ramifications for through bills of lading throughout the world. Kawasaki
Kisen Kaisho Ltd. et al. v. Regal-Beloit Corp.’* involved a number of com-
panies, a host of amicus curiae interests, and a divided court featuring a
spirited dissent penned by Justice Sotomayor. The Court was called upon
to bring uniformity and predictability to admiralty law concerning multi-
modal carriage of goods.

A circuit split is often looked upon as the easiest way to predict whether
certiorari will be granted and in this area of admiralty law a real schism
existed. The Fourth, Sixth, Seventh, and Eleventh Circuits had ruled the
Carmack Amendment did not apply to the U.S. inland portion of through

68. N.J. STAT. ANN. § 34:15-8 (2010).

69. Morrow, 731 E. Supp. 2d at 393.

70. Id. at 397-99.

71. Id. at 398.
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carriage from a foreign country to various locations in the United States
while the Second and Ninth Circuits applied the Carmack Amendment.”
Ultimately, the majority sided with the majority of circuits finding the Car-
mack Amendment not applicable.

"The main issue revolved around railroads demanding contractual indem-
nity. The Second and Ninth Circuits had, to the surprise of most maritime
practitioners, opined that a trucking or railroad company was deprived of
contractual protections if the shipper of the cargo did not offer full Car-
mack liability.” They found the Carmack Amendment applied to the U.S.
inland portion of a multimodal shipment and that a carrier was mandated
under Carmack to offer full Carmack liability in the first instance. The
stakes are substantial. Under the Carmack Amendment, the carrier could
face unlimited liability if it does not offer complete Carmack liability.””
This differs from the familiar protections of the Carriage of Goods by
Sea Act,”® where a carrier’s liability is limited to $500 per package, or with
goods not shipped in packages, the expected freight unit.” It also impacts
where the dispute would be decided: in the United States or Japan based on
a forum selection cause contained in the through bill of lading.®

The majority opinion, authored by Justice Kennedy, rejected the Ninth
and Second Circuit’s Carmack Amendment interpretations. In finding the
Carmack Amendment did not apply to a shipment that originated overseas
rather than in the United States, it stated ocean carrier K-Line took hold
of the cargo directly from the “receiving” shipper in China and that there
could only be one receiving carrier in a multimodal shipment.®! As such,
if the receiving carrier is not a U.S. based carrier, the Carmack should not
be applicable to that portion of the cargo carriage in the United States.
Just as important, the scope of the Carmack Amendment was specifically
delineated: it only concerns cargo carried from one U.S. state to another
U.S. state and from one place in the United States to another point in a
foreign country.*?

The majority’s decision can be interpreted as recognizing the importance
of freedom of contract among sophisticated parties. It stated, “Congress
has decided to allow parties engaged in international maritime commerce
to structure their contracts, to a large extent, as they see fit. It has not

75. 49 U.S.C. § 11706; 130 S. Ct. at 2440.

76. Kawasaki, 130 S. Ct. at 2440.
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imposed Carmack’s regime, textually and historically limited to the car-
riage of goods received for domestic rail transport, onto what are ‘essen-
tially maritime’ contracts.” With Carmack not applying, the Court found
the cargo owners bound by the contracts agreed upon and thus the agree-
ment to litigate in Tokyo, Japan, stood.®

It should be noted the dissent excoriated the majority for failing to inter-
pret the text of the Carmack Amendment properly and as such, the deci-
sion as to whom was the receiving carrier differed. That difference resulted
in the dissent finding the Carmack Amendment should have applied to
the U.S. inland rail portion of the shipment.* This would be regardless of
whether domestic bills of lading were issued.®

IV. SEAMAN’S CLAIMS

A. Right to a fury Trial
In Endicott v. Icicle Seafoods, Inc.,*” the Washington Supreme Court sit-
ting en banc considered whether a defendant in a Jones Act and general
maritime suit filed in state court has a right to a jury trial. After a fish cart
crushed plaintiff’s arm while working in the freezer aboard a ship, he filed
suit under the Jones Act for negligence and under general maritime law
for unseaworthiness. The trial court struck defendant’s demand for a jury
trial and found in favor of plaintiff following a bench trial. On appeal, the
court of appeals certified the case to the Washington Supreme Court for
direct review.®

In reversing the decision below, the Washington Supreme Court ex-
amined the history of claims brought “in admiralty” or “at law.” The U.S.
Constitution extends the judicial power of the federal courts to “all cases
of admiralty and maritime jurisdiction,” but preserves general maritime
law as a species of federal common law.* In turn, Congress has provided
federal courts with exclusive jurisdiction over all cases of “admiralty or
maritime jurisdiction,” with the “saving to suitors clause” of 28 U.S.C.
§ 1331(1) atfording plaintiffs the right to sue on maritime causes of action
in state court as well. However, the state court must proceed in personam
and not in rem.”

83. Id. at 2449 (quoting Norfolk Southern Ry. Co. v. Kirby Pty Ltd., 543 U.S. 14 (2004)).
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"The Endicott court observed that the Jones Act, by its terms, allows sea-
men to sue at law for their employers’ negligence, but not in admiralty.”
However, in an early case interpreting the Jones Act, the U.S. Supreme
Court “adopted a fictitious reading of the Act to save it from constitutional
challenge.” In Pan. R.R. Co. v. fobnson, the U.S. Supreme Court inter-
preted the Jones Act as allowing negligence suits both in admiralty and at
law, with the former yielding a bench trial and the latter a jury trial.”* How-
ever, the Washington Supreme Court explained that the fobnson decision
“left ambiguous” whether a plaintiff’s election between different forms of
action is a statutory right to elect the mode of trial (jury versus nonjury)
or a right to select merely the jurisdictional basis of trial (at law versus in
admiralty).”*

Recognizing a split among federal and state courts as to the correct in-
terpretation of fobnson, the Endicott court sided with the Fifth and Seventh
Circuits, along with prior decisions from state courts in Louisiana and Illi-
nois. The court held that the “jurisdictional” interpretation was the proper
interpretation—namely, that a plaintiff’s Jones Act election is limited to
choosing the jurisdictional basis for his suit (either in admiralty or at law).
As the court explained, “[o]nce the plaintiff makes his choice of jurisdic-
tion, procedural rights flow as normal incidents of the suit.”” Since there is
no substantive federal right to elect the mode of trial directly, state proce-
dural law governs whether a party has a right to a jury trial in state court.”
After recognizing that the Washington Constitution confers a right to a
jury trial in Jones Act cases, the Washington Supreme Court vacated the
lower court’s judgment and remanded the case for a trial by jury.””

B. Negligence Per Se

Webb v. Teco Barge Line, Inc. involved plaintiffs who were allegedly injured
after being required to remain on defendant’s vessel during the onslaught
of Hurricane Katrina.” They filed suit alleging negligence under the Jones
Act and unseaworthiness under general maritime law, as well as that defen-
dant’s violation of OSHA constituted negligence per se.

In response, defendant filed a motion to dismiss or, alternatively, to strike
the claim of negligence per se, arguing that allowing a violation of OSHA
to constitute negligence per se would contravene 29 U.S.C. § 653(b)(4) by
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enlarging employer liabilities. This statute provides that OSHA cannot be
construed to “enlarge, diminish or affect in any other manner the common
law or statutory rights, duties or liabilities of employers and employees
under any law with respect to injuries . . .”*

The court disagreed with the defendant, however, explaining that the
Jones Act incorporates the terms of the Federal Employers’ Liability Act
(FELA), under which violations of safety statutes constitute negligence per
se.!”” Meanwhile, the Supreme Court has extended the negligence per se
doctrine to the Jones Act and all safety statutes.'”! Given that OSHA ap-
plies to ships that are not inspected by the Coast Guard, such as the ves-
sel at issue in Webb, and is a safety statute whose fundamental purpose is
to ensure “safe and healthful working conditions,” a violation of OSHA
constitutes negligence per se under the Jones Act.'”? Moreover, allowing
a violation of OSHA to constitute negligence per se does not expand the
liabilities of employers, but serves as a guide for determining the appli-
cable standard of care.'” In short, it “simply allows the presence of a statu-
tory regulation to serve as irrefutable evidence that particular conduct is
unreasonable.”' Since the doctrine of negligence per se applies to viola-
tions of Coast Guard regulations on inspected vessels, the rights of em-
ployees will be diminished unless OSHA is allowed to “fill the regulatory

gap” in cases involving uninspected vessels.'”

C. Maintenance and Cure

The court in Royal Caribbean Cruises, Ltd. v. Whitefield discussed the ap-
propriate forum for deciding whether a plaintift is entitled to maintenance
and cure when the filing of a federal court declaratory judgment action
precedes a related state court action for damages.' After the decedent’s
employment with the cruise line ended, he received maintenance and cure
benefits from Royal Caribbean for various health reasons.'” When plain-
tiff reached maximum medical improvement, Royal Caribbean terminated
benefits and then filed suit seeking a declaratory judgment that no further
benefits were owed.'”® Nine days later, plaintiff filed a separate lawsuit in
state court under the Jones Act and general maritime law for failure to

99. Id. at *2.
100. Id.
101. Kernan v. Am. Dredging Co., 355 U.S. 426, 438-39 (1958).
102. 2010 WL 552309, at *3 (citations omitted).
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105. Id. at *4.
106. 664 F. Supp. 2d 1270 (S.D. Fla. 2009).
107. Id. at 1274.
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provide maintenance and cure, along with negligent failure to provide ad-
equate medical care.'”” The plaintiff died approximately three months later
and his wife, who was substituted as his representative, moved to dismiss
the declaratory judgment action in federal court, arguing that the federal
court should exercise its discretion under the Declaratory Judgment Act
to decline to hear the matter since a parallel action was pending in state
court.

The federal court noted that the Eleventh Circuit’s decision in Amzeritas
Variable Life Ins. Co. v. Roach' provides nine factors to evaluate in decid-
ing whether to entertain a declaratory judgment action or to dismiss the
action in favor of a pending state court action that will resolve the same
issues. However, when the issue involves maintenance and cure in federal
court compared to a Jones Act claim pending in state court, other unique
factors also should be considered. The first is the propriety and practi-
cality of conducting a trial on the maintenance and cure claim without a
jury under the district court’s admiralty jurisdiction as compared to the
Jones Act claim in state court that would be tried with a jury, along with
the proper weight to be afforded a plaintiff’s choice of forum under the
Saving to Suitors Clause.'"" For example, since the state court trial may
occur after the federal trial, it creates the likelihood that some findings in
the federal case could be res judicata in the state court case, which “could
potentially implicate an award of damages in whichever case goes to trial
last.”"? Another concern is one of efficiency, as the federal and state cases
may involve duplicative evidence and witnesses.'"* Additionally, if a district
court conducts a bench trial in a declaratory judgment action on the issue of
maintenance and cure while a state court Jones Act suit is pending, it would
undermine the Saving to Suitors Clause since the federal court’s findings
are res judicata in the state court case, thereby depriving the seaman of a
jury on such issues."* Under Supreme Court precedent, however, the fed-
eral court noted that the seaman could simply file a counterclaim in the
federal proceeding, which would entitle the seaman to a jury trial on the
maintenance and cure claim that would not otherwise be triable before a
jury.'’ Another significant consideration is whether the parties are acting
in bad faith in selecting one forum versus the other.''* However, the court
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noted that bad faith is generally a question of intent such that the circum-
stantial evidence “can be plausibly interpreted in either direction.”'”

In applying these additional criteria to the facts of the case, the White-
field court held that the factors weighed in favor of dismissing the declara-
tory judgment action. For instance, the court noted that even with a special
verdict form, it is difficult or impossible to determine whether the damages
awarded by the jury in the state court proceeding would be duplicative of
any damages awarded by the court in the federal matter.'® Similarly, the
evidence and witnesses concerning denial of maintenance and cure would
likely be duplicative of the witnesses and evidence concerning damages
under the Jones Act claim."? And while a seaman can certainly file a coun-
terclaim in the federal proceeding, it does not “ensure that the party will
have his choice of forum” under the Saving to Suitors Clause.'?

Moreover, although there was no evidence of bad faith by either party,
the Ameritas factors weighed in favor of dismissing the federal court action
as well. Admittedly, the state of Florida did not have a significant interest
in deciding the case, but the majority of the Ameritas factors weighed in
favor of declining federal jurisdiction: a judgment as to maintenance and
cure would not completely resolve the controversy; the declaratory judg-
ment action would create issues concerning res judicata that would not
fully clarify the legal relations of the parties; issues concerning res judicata,
particularly as to damages, would be alleviated if one finder of fact consid-
ered all issues; a superior remedy would exist in state court before a single
fact finder; and Florida state courts are equipped to handle all of the claims,
especially since there is ample jurisprudence on the issue of maintenance
and cure to serve as a guide.'”!

D. Arbitration

In Harrington v. Atlantic Sounding Co., Inc.,'** the Second Circuit consid-
ered the enforceability of an arbitration agreement between a seaman and
his employer. After plaintiff allegedly suffered a back injury while working
for Weeks Marine, he signed a “Claim Arbitration Agreement” in which
his employer agreed to pay sixty percent of his gross wages as an advance
against settlement until plaintiff reached maximum medical improvement
or was declared fit for duty provided plaintiff agreed to arbitrate any claims
that may arise from his personal injury or illness.!?® After plaintiff filed

117. Id. (citing Lady Deborah, Inc. v. Ware, 855 F. Supp. 871, 876 (E.D. Va. 1994)).
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suit under the Jones Act instead of a claim in arbitration, the district court
denied defendant’s motion to dismiss or, alternatively, to stay the Jones Act
proceeding or to compel arbitration.””* Plaintiff argued that the arbitration
agreement was unenforceable under the Federal Employers’ Liability Act
and was unconscionable under New Jersey law.'

The Second Circuit disagreed, holding that seamen arbitration agree-
ments are not unenforceable as a matter of law and that §§ 5-6 of the Fed-
eral Employers’ Liability Act are inapplicable to such agreements. While
the Supreme Court in Boyd v. Grand Trunk Western Railroad Co. invali-
dated an agreement limiting an injured party’s “right to bring the suit in
any eligible forum,”"*¢ the Second Circuit noted that Boyd was not decided
under the Federal Arbitration Act, which applies to maritime transactions
and commerce with a liberal policy in favor of arbitration agreements.'?’
Moreover, §6 by its terms and purposes is inapplicable to arbitration agree-
ments.'”® In upholding the agreement, the court also noted the federal
policy favoring arbitration as but an additional factor.'

With respect to plaintiff’s argument that the agreement was unconscio-
nable, the Harrington court held that a party to an arbitration agreement
seeking to avoid arbitration bears the burden of establishing that the agree-
ment is inapplicable or invalid.”*® While the burden rests with the party
attempting to obtain a release of a seaman’s claims to show that it was ex-
ecuted freely, without deception or coercion, and with a full understanding
by the seaman of his rights, this principle does not apply to an agreement to
arbitrate those rights, only a release.’’! Instead, the court found the agree-
ment at issue neither procedurally nor substantively unconscionable under
New Jersey law, as waivers of jury trials are fully enforceable under the
Federal Arbitration Act and the agreement at issue did not entail an “ex-
change of obligations so one-sided as to shock the court’s conscience.”'*
For these reasons, the Second Circuit vacated the district court’s decision
and remanded for a determination of the merits of plaintift’s contractual
defenses of lack of mental capacity and intoxication when the agreement
was signed.'*

124. Id. at 115.

125. Id. at 116.

126. 338 U.S. 263, 265 (1949) (per curiam).

127. Harrington, 602 F.3d at 121.

128. Id. at 121-22.

129. Id.

130. Id. at 124 (citing Green Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79, 91-92
(2000)).

131. Id.

132. Id. at 126 n.7.

133. Id. at 127.
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V. DAMAGES

A. Punitive Damages

In Borkowski v. F/V Madison Kate,’* three commercial fishermen filed suit
seeking unpaid wages and damages under federal maritime law and Mas-
sachusetts state wage laws. At the end of a voyage, each fisherman and the
other crewmembers were paid pursuant to an unwritten “lay-share system”
in which net proceeds of the catch were divided into shares that were dis-
tributed based on the experience and performance of the crewmembers.'*
Two of the fishermen received a full share, while another received a three-
quarter share."”® The fishermen filed suit alleging that the lack of written
wage agreements for fishermen violated 46 U.S.C. § 10601; unlawful sea-
men engagements entitled them to damages under 46 U.S.C. § 11107 for
either the highest rate of wages at the port or the amount agreed to be
given the seamen, whichever was higher; egregious conduct on the part of
the employer entitled them to punitive damages; and state wage laws were
violated."”” The district court awarded the one fisherman his remaining
one-quarter share, but dismissed the remaining claims.

On appeal, the First Circuit noted that it was not required to decide
whether the remedy of § 11107 is the exclusive remedy for violations of
§ 10601 or whether federal maritime law preempts Massachusetts wage
laws. Instead, the court affirmed on two grounds: plaintiffs failed to estab-
lish any other measure of compensatory damages or entitlement to puni-
tive damages.”® With respect to their compensatory damage claim, the
court explained that plaintiffs conducted little or no discovery to gather
evidence in support of their claims, including how deductions for expenses
should be made or wages should be divided.”” Meanwhile, although federal
courts sitting in admiralty have the power to award common-law punitive
damages to supplement statutory remedies, the circumstances are lim-
ited to “cases . . . of enormity, where a defendant’s conduct is outrageous,
owing to gross negligence, willful, wanton, and reckless indifference for
the rights of others, or behavior even more deplorable.”'* In this case,
however, defendant’s violation of the writing requirement was “unknowing
and commonplace.”'" As punitive damages do not automatically follow
every statutory violation, “[i]gnorance of the law sometimes can be an ex-

134. 599 F.3d 57 (1st Cir. 2010).

135. Id. at 58.

136. Id.

137. Id. at 59.

138. Id. at 60.

139. Id. at 61.

140. Id. at 61-2 (citing Exxon Shipping Co. v. Baker, 129 S. Ct. 2561, 2621 (2008)).
141. Id. at 62.



Admiralty and Maritime Law 153

cuse when it comes to punitive damages.”'* Finding nothing in the record
to support a claim for punitive damages, the Second Circuit affirmed the
district court’s ruling.

The court in Wagner v. Kona Blue Water Farms, LLC considered whether
punitive damages were recoverable for a Jones Act negligence claim as a
matter of law.'* In that case, plaintiff alleged he suffered ear trauma while
working as a diver for defendant and filed suit for negligence under the
Jones Act; unseaworthiness, maintenance, and cure under general maritime
law; and for vessel negligence.'** He also sought an award of punitive dam-
ages due to the “aggravated acts and omissions” of his employer, arguing
that the Supreme Court’s decision in Atlantic Sounding Co. v. Townsend'®
entitled him to such relief.

The district court recognized that courts have uniformly interpreted the
Supreme Court’s decision in Miles v. Apex Marine Corp.*¢ as precluding
plaintiffs from recovering punitive damages in Jones Act claims since such
damages are nonpecuniary in nature.' However, the court questioned
such decisions in light of the Supreme Court’s recent holdings in Exxon
Shipping Co. v. Baker'*® and Townsend. For example, the Supreme Court in
Baker upheld a punitive damage award based solely on federal maritime
common law for commercial fishermen who suffered economic damages
following the Exxon oil spill off Alaska’s coast in 1989. Meanwhile, the
Supreme Court in Townsend allowed punitive damages in the context of a
maintenance and cure claim, finding that the Jones Act did not preclude
such preexisting remedies and leaving open the question of whether such
damages are recoverable under the Jones Act. After examining the his-
tory of case law on this issue, the court disagreed with plaintiff’s expansive
interpretation of Townsend, finding that Townsend allowed punitive dam-
ages in the context of maintenance and cure because the general maritime
cause of action for maintenance and cure, and the remedy of punitive dam-
ages, were “well established” before the Jones Act was enacted.'* Instead, a
Jones Act negligence cause of action is limited by the terms and conditions
of the Act, including the limitation on nonpecuniary damages."** Accord-
ingly, the district court dismissed plaintiff’s claim for punitive damages
under the Jones Act.

142. Id. (citation omitted and emphasis in original).

143. 2010 WL 3566730 (D. Haw. 2010).

144. Id. at *1.

145. 129 S. Ct. 2561 (2009).

146. 498 U.S. 19 (1990).

147. Wagner, 2010 WL 3566730, at *3 (citations omitted).
148. 128 S. Ct. 2605 (2008).

149. Wagner, 2010 WL 3566730, at *7.

150. Id. at *8.
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B. Emwotional Distress

In Stacy v. Rederiet Otto Danielsen, A.S.,*! the Ninth Circuit reversed the
dismissal of a claim for negligent infliction of emotional distress brought
by a fisherman who sustained no direct physical impact during a collision.
Plaintiff was trolling for salmon aboard his vessel amid the fog of the Pa-
cific Coast when he noticed defendant’s ship headed on a collision course
toward his vessel. When plaintiff signaled the danger to the freighter, it
avoided striking his vessel, but passed close enough for plaintiff to hear the
vessel’s engine and feel its wake."*? After passing plaindiff, the freighter then
collided with another vessel and killed the latter’s captain. Plaindff filed
suit under general maritime law for emotional distress that purportedly
caused him to be disabled and need psychiatric treatment.

The Ninth Circuit explained that under maritime jurisdiction and Su-
preme Court precedent, courts should employ a “zone of danger” test
allowing recovery for plaintiffs who sustain physical impact from the
defendant’s negligent conduct or who are placed in immediate risk of
physical harm by the same.!** In sum, those within the “zone of danger”
of physical impact can recover for fright, but those outside of it can-
not.”* While the dissent argued at length that Ninth Circuit precedent
in Chan v. Society Expeditions, Inc."® limited the contours of the test to
situations where an individual witnessed harm or peril to another and
was threatened with physical harm as a result of a defendant’s negligence,
the majority disagreed, explaining that Chan did not concern a claim for
emotional damages by someone directly endangered by a vessel.!*¢ In-
stead, the majority held that the test enunciated by the Supreme Court in
Gottshall remained the applicable test in this context. Although plaintiff
did not witness the collision, he nonetheless had stated a cause of action
since he allegedly was in immediate risk of physical harm from defen-
dant’s vessel.”’

VI. LONGSHOREMAN’S CLAIMS

As a matter of first impression, the Ninth Circuit had before it the issue of
whether psychological injuries arising from legitimate personnel actions
were compensable under the Longshore and Harbor Worker’s Compen-

151. 609 E.3d 1033 (9th Cir. 2010).

152. Id. at 1034.

153. Id. at 1035 (citing Consol. Rail Corp. v. Gottshall, 512 U.S. 532, 547-48 (1994).
154. Gottshall, 512 U.S. at 548 (quotation omitted).

155. 39 E3d 1398 (9th Cir. 1994).

156. Stacy, 609 F.3d at 1037.

157. Id. at 1035.
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sation Act (LHWCA)."*8 In Pedroza v. Benefits Review Bd.,"’ an employee
petitioned for review of an order of the Benefits Review Board (BRB) de-
nying benefits under the LHWCA for psychological injuries due to his
employer’s legitimate adverse personnel actions.'® In finding substantial
evidence supporting the findings that the employee’s psychological injuries
were a result of legitimate personnel actions, the Ninth Circuit affirmed
the BRB’ ruling.'"!

In Pedroza, the employee was a load handler. While unloading a ship, he
struck an electrical wire and caused an explosion, but he did not seek medi-
cal attention. One year later, the employee’s department manager wrote him
a letter about the accident that informed the employee that the accident was
caused by the employee’s negligence. The employee refuted the letter, and
he ultimately informed his union supervisor that his immediate supervisor’s
actions adversely affected his ability to perform his job. At that time, the
employee’s immediate supervisor issued a verbal warning that if the em-
ployee was unable to improve his performance, he would be demoted.'s?

Approximately six months later, the employee was informed of his poor
performance, and he went on leave from work for three months. Upon his
return, the employee was demoted for his poor work performance and his
failure to fill out the proper safety forms after the accident. One month
thereafter, the employee’s doctor placed him on medical leave. While on
leave, the employee filed a workers’ compensation claim for psychological
injuries caused by his stressful working conditions.®*

During the administrative hearing, the administrative law judge (ALJ)
denied the employee’s workers’ compensation claim because the medical
evidence provided by both parties supported the employer’s contention that
the employee’s disability was a result of the disciplinary action and not the
accident.'™* Upon review, the Ninth Circuit announced that to be eligible, a
claimant must have sustained an injury within the meaning of the LHWCA.1¢*
For example, a psychological impairment, which is work related, is presumed
to be compensable under the LHWCA.'% However, the court distinguished
that layoffs or a reduction in force do not constitute “working conditions”
that would give rise to a compensable injury under the LHWCA.'¢

158. See 33 U.S.C. §§ 901-950.

159. 583 F.3d 1139 (9th Cir. 2009).

160. Id. at 1140.

161. Id.

162. Id. at 1141.

163. Id.

164. Id. at 1142 (relying on Marino v. Navy Exch. Serv., 20 B.R.B.S. 166 (1988)).
165. Id. at 1143 (citing 33 U.S.C. § 903(a)).

166. Id. (internal citations omitted).

167. Id. at 1144 (internal citations omitted).
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The Ninth Circuit ultimately held that “the psychological injury result-
ing from a legitimate personnel action is not the type of injury that was in-
tended to be compensable under the [LHWCA].”'%* In citing to a doctrine
developed through case law,'®” the Ninth Circuit held that the distinction
between “legitimate” and “illegitimate” personnel actions is not about
fault; it is about whether the employer’ actions created an environment of
poor working conditions to trigger psychological injuries.!”

Similarly, the Ninth Circuit also analyzed a petition brought on behalf
of an employer for review of a decision by the BRB affirming the grant
of disability benefits under the LHWCA."" The issue for the court to
examine was whether notice of an alleged work-related injury filed more
than six months after the injury in any way affected the employee’s abil-
ity to receive compensation under the LHWCA.'? Importantly, the court
confirmed that the harmless error analysis applies to petitions for review
brought under the LHWCA.'” The Ninth Circuit went on to hold that
the LHWCA excuses late notice under several circumstances, including
instances where the employer was not prejudiced by the failure to give
proper notice.'”*

In Hawaii Stevedores, Inc. v. Ogawa, the employee worked as the store-
room maintenance clerk at the employer’s marina terminal in Honolulu,
Hawnii, for twenty-five years.!”” During that time, the employee found the
work to be stressful, working up to fifteen unpaid hours per week from
home and experiencing friction with co-workers resulting from the em-
ployee’s cost-cutting efforts. The employee was eventually admitted to
the emergency room after suffering a slow-developing stroke that left him
with limited fine motor skills in his right hand and arm. The employee
never fully regained his pre-stroke proficiency. Eventually, the employee,
after being offered an opportunity to take a medical retirement, filed an ac-
cident report that gave notice to the employer that the employee believed
his stroke was work related. Shortly thereafter, the employee chose medi-
cal retirement over termination.'’®

The Ninth Circuit proceeded to announce that the LHWCA creates a
presumption that a disabling injury suffered by a maritime worker is work

168. Id. at 1145.

169. Id. at 1146 (citing the Marino-Sewell doctrine from Marino, 20 B.R.B.S. at 166 n.2;
Sewell v. Noncommissioned Officers Open Mess, 32 B.R.B.S. 134 (1998)).

170. Id. at 1146.

171. See Haw. Stevedores, Inc. v. Ogawa, 608 F.3d 642 (9th Cir. 2010).

172. 1d. at 649.

173. Id. at 648.

174. Id. at 649.

175. Id. at 647.

176. 1d.
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related and compensable.'”” The statutory presumption may be invoked by
the claimant upon a prima facie showing that (1) the claimant suffered a
harm and (2) a work-place condition could have caused, aggravated, or ac-
celerated the harm.'” If the claimant successfully invokes the presumption
at the first step, the employer may rebut the presumption at the second
step by presenting substantial evidence that is “specific and comprehensive
enough to sever the potential connection between the disability and the
work environment.”'”” The court announced that if the employer carries
its evidentiary burden at step two, the presumption in favor of the claimant
falls out of the case, and the issue then is whether the evidence demon-
strates that the claimant has established the necessary causal link between
the injury and employment.'*

In the underlying proceeding, the ALJ reached a conclusion that the to-
tality of the evidence showed a relationship between the stressful working
conditions and the employee’s stroke.'® Following its endorsement of the
harmless error doctrine, the Ninth Circuit affirmed that the employee’s
stroke qualified as a compensable injury under the LHWCA.'#

In one of the more controversial cases decided this year, the Fifth Circuit
had the occasion to examine the issue of whether an undocumented worker
is entitled to benefits under the LHWCA.'® In relying on the statutory
definition of “employee”'®* as well as the Supreme Court opinion of Sure-
Tan, Inc. v. NLRB'™ and the Fifth Circuit opinion of Hernandez v. M/V
Rajaan,' the Fifth Circuit found that the undocumented worker “was an
employee within the intent of the statute and is thus eligible to recover
workers’ compensation benefits under the LHWCA.”%

In Bollinger Shipyards, Inc. v. Dir., Office of Workers® Comp. Programs, the
BRB awarded benefits under the LHWCA to an undocumented immi-
grant who fell and injured himself while employed as a pipefitter. At the
time of the injury, the employee had been working for the employer for
approximately eight months, having initially obtained employment after
stating falsely that he was a U.S. citizen and providing the employer with

177. Id. at 650 (citing 33 U.S.C. § 920(a)).

178. Id. at 651 (citing Ramey v. Stevedoring Servs. of Am., 134 E3d 954, 959 (9th Cir.
1998); Amerada Hess Corp. v. Dir.of Workers’ Comp., 543 F.3d 755, 761 (5th Cir. 2008)).

179. Id. (quoting Ramey, 134 F.3d at 959).

180. Id. (citing Bath Iron Works Corp. v. Fields, 599 F.3d 47, 53 (1st Cir. 2010)).

181. Id. at 652.

182. Id.

183. See Bollinger Shipyards, Inc. v. Dir.of Workers’ Comp., 604 F.3d 864, 867 (5th Cir.
2010).

184. See 33 U.S.C. § 902(3).

185. 467 U.S. 883 (1984).

186. 841 F.2d 582, amended after rehearing, 848 F.2d 498 (5th Cir. 1988).
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a false Social Security number. The employer contended that the employ-
ee’s undocumented status and his use of false information to obtain em-
ployment precluded the employee from recovering any LHWCA-related
benefits.!s

The Fifth Circuit, in examining cases looking to similar federal labor
and employment laws, went on to hold that because the plain statutory
text of the LHWCA broadly defines the term “employee” and specifies
that nonresident “aliens” are entitled to benefits in the same amount, an
undocumented worker is similarly entitled to recover benefits under the
LHWCA.

In distinguishing a line of cases reviewing backpay-reinstatement or-
ders by the National Labor Relations Board (NLRB), the Fifth Circuit
announced:

(1) unlike discretionary backpay under the [National Labor Relations Act
(NLRA)], workers’ compensation under the LHWCA is a non-discretionary,
statutory remedy; (2) unlike the NLRA, the LHWCA is a substitute for tort
law, abrogating fault of either the employer or the employee; and (3) award-
ing death or disability benefits post hoc to an undocumented immigrant under
the LHWCA does not “unduly trench upon” the [Immigration Reform and
Control Act], as Congress chose to include a provision in the LHWCA ex-
pressly authorizing the award of benefits “in the same amount” to nonresident
aliens.'®’

Accordingly, the Fifth Circuit felt compelled by Supreme Court prec-
edent, and its own prior cases, to find that the undocumented worker was

entitled to receive benefits under the LHWCA.' As the ALJ had ruled
correctly on the issue, the Fifth Circuit denied the employer’s petition.!”!

VII. COLLISION/ALLISION

In Combo Maritime, Inc. v. U.S. United Bulk Terminal, LLC,'* the Fifth Cir-
cuit addressed the presumption of fault based on the rule articulated in
THE LOUISIANA (Louisiana Rule).!” The Louisiana Rule, much like the
Oregon Rule,'”* creates a presumption of fault that shifts the burden of pro-
duction and persuasion to a moving vessel that drifts into an allision with
a stationary object.'” "To rebut the presumption, the defendant can dem-

188. Id. at 867.

189. Id. at 877

190. Id. at 879.

191. Id. at 880.

192. 615 F3d 599 (5th Cir. 2010).

193. 3 Wal. (70 U.S.) 164 (1865).

194. 158 U.S. 186 (1895).

195. THE LOUISIANA, 3 Wall. (70 U.S.) at 173.
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onstrate that the allision was the fault of the stationary object (essentially
contributory negligence), that the moving vessel acted with reasonable care
(negate negligence), or that the allision was an unavoidable accident (super-
seding causation).”® In addition to these presumptions of fault, maritime
law recognizes another presumption of fault for a passing vessel when its
wake causes damage to a properly moored vessel.'”” The passing vessel may
rebut the presumption by showing that it took reasonable care in passing or
demonstrate that the stationary vessel was improperly moored.'”

In Combo Maritime, a vessel owner brought an action against a barge
owner to recover damages sustained when several barges broke free of their
moorings and allided with the vessel. The barge owner filed a third-party
complaint against a cruise line for negligent navigation seeking contribu-
tion and indemnity for the damages from the allision and the recovery of
damages to its equipment.'” The cruise line moved for summary judg-
ment under the Louisiana Rule.® The district court granted the cruise
line partial summary judgment and dismissed the third-party complaint
with prejudice.?”!

On appeal, the Fifth Circuit found that the district court had improperly
applied the Louisiana Rule when it “(1) applied the presumption between
co-defendants; (2) applied the wrong standard of proof for rebutting the
presumption; and (3) interpreted the presumption as a presumption of
sole liability.”** 'The Fifth Circuit found that the district court incorrectly
applied the Act of God test instead of the reasonableness test for negat-
ing negligence. Additionally, the district court’s application of the drifting
vessel presumption as a presumption of sole fault “simply cannot square
with the case law and ‘[t]he rule in admiralty . . . that joint tortfeasors are
entitled to allocate a plaintiff’s damages among themselves in accordance
with their relative fault.’”** In addressing the issue of the passing vessel
presumption, the Fifth Circuit announced that the passing vessel presump-
tion first requires the moored vessel to demonstrate that it was properly
moored before the burden is shifted to the passing vessel.?*

196. Combo Maritime, 615 F.3d at 605 (quoting Fishcer v. S/Y NERAIDA, 508 F.3d 586,
593 (11th Cir. 2007)).

197. Id. at 606 (internal citations omitted).

198. Id.

199. Id. at 601-02.

200. Id. at 602 (citing THE LOUISIANA, 3 Wall. (70 U.S.) at 173, which creates the rebut-
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203. Id. at 608 (quoting Rodi Yachts, Inc. v. Nat'l Marine, Inc., 984 F.2d 880, 885 (7th Cir.
1993)).

204. 1d.



160 Tort Trial & Insurance Practice Law Journal, Winter 2011 (46:2)

Interestingly, the dissent pointed out that the majority opinion relied
heavily on a document received by the courtroom deputy at oral argu-
ment.”” Recognizing that appellate courts have the ability to supplement
the record on appeal, the dissenting judge opined that it should not be
considered until formally submitted and accepted into the record.”

The Sixth Circuit had the opportunity to examine the presumption cre-
ated under the Oregon Rule in Bessemer & Lake Erie R.R. Co. v. Seaway Ma-
rine Transport.*”” In Bessemer, a ship with its own 250-foot unloading boom
at its stern was taking on a cargo of coal. In order to permit the loading of
cargo into another hold, the vessel was advanced to allow the dock’s over-
hanging loading arm to be in place for loading. During the advancement
process, the ship’s unloading boom struck the dock’s overhanging loading
arm, which took five weeks to repair.’®® The shipowner conceded that it
bore some liability for the allision, but it argued that it should not be held
solely liable under the Oregon Rule.?*”

The Sixth Circuit held that not unlike the doctrine of res ipsa loquitur,
the Oregon Rule creates a prima facie case of negligence, not a final case
of sole negligence.”’’ The court went on to hold that comparative negli-
gence is not abrogated in a particular case simply because the Oregon Rule
is imposed. Rather, the court stated “[i]t would be odd . . . to transform a
modest evidentiary presumption into a rule that wiped away a longstanding
tradition of shared fault in allision cases.”*!!

The Sixth Circuit also affirmed the district court’s dismissal of the dock
operator’s claim for lost profits because of the dock operator’s failure to
comply with Fed. R. Civ. P. 26(a)(1)(A)(iii).”"* When a party fails to provide
information to support a claim, the party is not allowed to use that infor-
mation to supply evidence on a motion, at a hearing, or at a trial, unless
the failure was substantially justified or is harmless.?’* The dock operator
challenged the district court’s standard used in evaluating whether discov-
ery sanctions were appropriate, but the court stated the test for exclusion
under Rule 37(c) is a simple one: “the sanction is mandatory unless there
is a reasonable explanation of why Rule 26 was not complied with or the
mistake was harmless.”?!*

205. Combo Maritime, 615 F.3d at 609 (Garza, C.J., dissenting).
206. Id. (internal citations omitted).

207. 596 F3d 357 (6th Cir. 2010).
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211. Id. at 363.

212. 1d. at 369.
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In another case, the Fifth Circuit examined the negligence standard that
applies to the captain of an alliding vessel.’”® In Crescent Towing & Sal-
vage Co. v. CHIOS BEAUTY, owners of barges and tugboats sued CHIOS
BEAUTY inrem and her owners and operators for damages sustained when
the ship allided with plaintiffs’ barges and tugboats, which were moored in
the Mississippi River near New Orleans, Louisiana, during Hurricane Ka-
trina. The district court found the defendants to be negligent when they
brought CHIOS BEAUTY into New Orleans in the face of the impending
storm.?!¢ In so finding, the district court applied a regular negligence stan-
dard of care, rather than the heightened in extremis standard, in judging
whether the captain was negligent in continuing to New Orleans instead
of running for safety elsewhere in the Gulf of Mexico.?"”

The Fifth Circuit first addressed the standard of care applicable to the
captain’s negligence. The court opined that where a vessel is put in the
very center of destructive natural forces, without prior negligence, and a
hard choice between competing courses must be made immediately, “the
law requires that there be something more than mere mistake of judgment
by the master in that decision in extremis.”*'® The court quickly pointed
out, however, that the in extremis standard of care should not apply to the
actions of a captain who had ample time to avoid the peril.?" In CHIOS
BEAUTY;, the Fifth Circuit recognized the district court’s finding that the
captain had ample time to find a safer berth and was not in a position of
peril at the time he decided to proceed to New Orleans ahead of Hurricane
Katrina. Accordingly, the Fifth Circuit affirmed that the district court’s
dismissal of the in extremis standard of care.

CHIOS BEAUTY also permitted the Fifth Circuit to address the issue
of interest on a bond or stipulation filed under Rule E(5) of the Supple-
mental Rules for Admiralty and Maritime Claims.??® The Fifth Circuit
acknowledged that by rule, once the bond or stipulation amount is set
and the vessel is released by a letter of undertaking, that letter shall be
conditioned for the payment of interest at six per cent per annum. This
provision constitutes a gap-filling provision in any bond or letter of un-
dertaking issued to secure the release of an arrested vessel. The court went
on to hold that “[r]egardless of whether this provision of Rule E(5) can be

215. See Crescent Towing & Salvage Co. v. CHIOS BEAUTY MYV, 610 F.3d 263 (5th Cir.
2010).

216. CHIOS BEAUTY, 610 F.3d at 265.

217. Id. at 267.

218. Id. at 267-68 (quoting Emp’rs Ins. of Wausau v. Suwannee River Spa Lines, Inc., 866
F.2d 752, 771 (5th Cir. 1989)).

219. Id. at 268 (citing Boudoin v. J. Ray McDermott & Co., 281 F.2d 81, 84-86 (5th Cir.
1960)).

220. Id. at 269.
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waived by consent of the parties, it was not waived here.”??! The Fifth Cir-
cuit affirmed the district court’s denial of the plaintiffs’ request to increase
the value of the letter of undertaking to include the prejudgment interest
because the security provided by a letter of undertaking cannot exceed the
value of the vessel.??

221. Id. at 270.
222. 1d.
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I. INTRODUCTION

Decisions regarding animal tort and insurance law between October 2009
and October 2010 covered a broad range of disparate cases, including the
definition of business day for a life-and-death decision of when the stray
animal hold expires; whether sovereign and statutory immunity applies to
the Society for the Prevention of Cruelty to Animals; a dispute between
naturopathic and allopathic veterinarians at a major veterinary college;
cattle rustling in Texas; dog bite claims; equine liability; and other cases
noted below.

II. ANIMAL TORT LAW

A. Government and Humane Society Defendants

In Maldonado v. Municipality of Barceloneta,' twenty-seven families, all resi-
dents of three public housing complexes, sued under 42 U.S.C. §§ 1983,
1985, and 1986 for the summary seizure and cruel killings of their pet
cats and dogs, asserting violations of their Fourth, Fifth, and Fourteenth
Amendment rights.?

At issue was whether occupants of public housing may keep pets in their
homes. In 1999, Congress passed 42 U.S.C. § 437z-3, allowing public
housing residents to have one or more household pets in their dwelling.’
However, the Municipality of Barceloneta in 2000 passed an ordinance
that did not allow residents to keep pets “in urbanizations, the town center,
and [] housing developments.” In 2007, the Puerto Rico Public Housing
Authority approved a pet policy consistent with federal regulations.” Yet
shortly after the municipality began managing the three public housing
complexes where plaintiffs resided, they received a letter saying they had
to remove all pets or be in breach of their lease contracts.® Five days later,
the mayor visited each complex and executed an operation to seize pets
owned by the residents. On October 8, 2007, in a scene reminiscent of
the movie District 9, the mayor and municipal staff knocked on residents’
doors, brutally seized between fifty and eighty animals, inhumanely killed
them, and disposed of the bodies.” Two days later, another pet seizure took
place.

. 682 F. Supp. 2d 109 (D.PR. 2010).

. Id.at 119.

Pub. L. No. 105-276, tit. V, 112 Stat. 2568.
. Maldonado, 682 F. Supp. 2d at 120.

Id.

Id.

. Id.at 121.

Id.

e
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The federal district court for Puerto Rico found that some of the
plaintiffs were entitled to a predeprivation hearing under the Fourteenth
Amendment, the pets were “effects” protected against unreasonable sei-
zure under the Fourth Amendment, and the mayor’s conversations preced-
ing “consensual” relinquishment of the pets was a “trial-worthy issue.”
The method of killing the seized animals and Monell liability also remained
triable issues with respect to some of the families.!

In Purifoy v. Howell,'! a dog owner and an animal rights organization
sued the operator of a county animal shelter for damages and declaratory
and injunctive relief for violating a four-business-day stray hold on killing
or adopting out impounded animals.”? The plaintiffs also sought a writ
of mandamus to compel the shelter to comply with California Food and
Agriculture Code § 31108(a), which states that a public or private shel-
ter must hold stray impounded dogs for “six business days, not including
the day of impoundment.”” Under § 31108(a)(1), if the shelter “has made
the dog available for owner redemption on one weekday evening until at
least 7:00 p.m. or one weekend day, the holding period shall be four busi-
ness days, not including the day of impoundment.”'* Animal control im-
pounded Purifoy’s dog Duke on Thursday, October 5, 2006, and adopted
him out on Wednesday, October 11, 2006, the equivalent of three full busi-
ness days (if Saturday is not counted).”” The trial court granted summary
judgment to defendants, concluding that § 31108(a), as incorporated into
the Contra Costa County Code, properly counted Saturday as a business
day.'* The California Court of Appeal reversed, finding that the term busi-
ness days does not include Saturdays, even though the shelters operating in
Contra Costa are closed Sundays and Mondays, but open on Saturdays."’

In Skinner v. Chapman,'® an animal control officer issued a noncustodial
appearance ticket to David Skinner for obstructing governmental adminis-
tration because of Skinner’s refusal to surrender his dog for a rabies quaran-
tine. After the trial court dismissed the criminal charge against Skinner, he
sued the animal control officer and a police officer under 42 U.S.C. § 1983
(2006) for false arrest, malicious prosecution, unreasonable seizure, and
retaliation under the First Amendment.!” Skinner had repeatedly asked the

9. Id.
10. Id. at 134 (citing Monell v. NYC Dep’t of Soc. Servs., 436 U.S. 658 (1978)).
11. Cal. Rptr. 3d 213 (Ct. App. 2010).
12. Id. at 215.
13. Id. (quoting CaL. Foop & Acric. § 31108(a)).
14. Id. (quoting CaL. Foop & Agric. § 31108 (a)(1)).
1d

16. Id. at 217.
17. Id. at 226.
18. 680 F. Supp. 2d 470 (W.D.N.Y. 2010).
19. Id. at 473.
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animal control officer to produce a warrant before entering his home and
removing the unvaccinated and unlicensed dog, which allegedly had bitten
a child.?’ In the absence of a warrant, Skinner eventually surrendered cus-
tody of the dog, at which point the officer cited him for obstruction. The
dog was subsequently held for eleven days and released.”! A jury convicted
Skinner for obstruction, and the trial court sentenced him to a year in jail.
The state appellate court overturned his conviction on the grounds that
the officer was not engaged in “authorized conduct” when she ordered
the dog’s confinement and seizure and because Skinner did not “physically
interfere[] with [defendants’] efforts to take custody of the dog.””* The
federal judge dismissed the case at issue on grounds of qualified immunity,
noting that defendants had probable cause to arrest plaintiff even though
the conviction was ultimately vacated.?

In Smith v. City of New York, the New York Appellate Division reversed
a trial court decision that had found a police officer strictly liable for dog
bites sustained by several infants.”* The court noted that in the “very brief
time” that Officer Smith spent with the abandoned dog, he observed
“the dog was friendly, playful, and ‘rambunctious.””” A statement by
the plaintiff’s husband to the trial court that the dog needed additional
restraint while inside his car was not enough to support the conclusion
that the police officer “knew or should have known of the dog’s vicious
propensities.”?

In Young v. City of Visalia,” officers from the Visalia (California) Police
Department allegedly exceeded the scope of a search warrant by entering
and searching an adjacent shop that was occupied by Nathan Young “with-
out exigent circumstances.””® The officers escorted Young out of his shop
at gunpoint, denied him access to his medications and the bathroom for
hours, compelled him to sign a document that he could not read without
his glasses, required him to forfeit $2,000 that had been found during the
search, and pepper sprayed his dogs over his protests.”

Although the case was not fundamentally related to animals, the federal
district court for the District of Eastern California dismissed the Youngs’
claims that the officers violated an implied civil cause of action under two

20. Id. at 474.

21. Id.

22. Id. at 474-75.

23. Id. at 478.

24. 889 N.Y.S.2d 187 (N.Y. App. Div. 2009).
25. Id.

26. Id.

27. 687 F. Supp. 2d 1155 (E.D. Cal. 2010).
28. Id. at 1162.

29. Id. at 1159.
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provisions of the California Penal Code that concerned animals.’® The
decision turned on the inapplicability of the prima facie tort doctrine,
which sought to circumvent the statutory immunity of public officials by
proving intentional harm arising from generally culpable conduct, even if
not within the traditional arc of tort liability.’! Instead, the court allowed
the Youngs to proceed on the established torts of trespass to chattels and
conversion.*

In a case more directly related to animals, the Eastern District of Cal-
ifornia denied defendants’ motion for summary judgment, holding that
plaintiffs’ allegations, if proven, established a violation of the Fourth
Amendment, based on the use of excessive force.® In Bailey v. County of
San Joaquin, parents and their five-year-old daughter sued a deputy sheriff
for discharging his firearm at the family dog without provocation.** His
shots hit the dog’s paw, causing bullet fragments to ricochet and hit the
mother and her child.*’

The circumstances surrounding the shooting can be described as con-
fusing at best. Responding to a citizen complaint of possible drug use, the
deputy and his fellow officers approached the wrong address, i.e., the Bai-
leys’, without making a visual inspection of the property or confirming
the address on the complaint prior to arrival.** However, the officers were
aware that another court had issued an arrest warrant for Eddie Bailey for
failure to comply with community service terms of a misdemeanor traf-
fic violation. Bailey was not at home at the time, but officers saw a fam-
ily friend taking out the trash through the back door and feared someone
might escape.’’ As other officers secured the rear, the deputy went to the
front door alone, navigating through piles of children’s toys. Kari Bailey,
with her five-year-old daughter and the dog in tow, opened the front door,
and the dog started to leave.*® Startled, the deputy shot the dog, who had
posed no threat to him, and in the process wounded Mrs. Bailey and her
child. The Baileys unfortunately had to take out a loan to pay for the dog’s
veterinary fees, and the deputy received no discipline or training.*

30. CaL. PenaL Copk § 596 (1941) (willfully poisoning an animal); id. § 597 (1998) (mali-
cious wounding of an animal).

31. Young, 687 F. Supp. 2d at 1166 (citing Car. Gov’t Copk § 820.4 (1963) (excuses acts or
omissions, where due care is exercised, in enforcing any law)).

32. Id.at 1168 n.11.

33. Bailey v. County of San Joaquin, 671 E. Supp. 2d 1167 (E.D. Cal. 2009).

34. Id. at 1170.

35. Id.

36. Id.

37. Id.at 1171.

38. Id.

39. Id.
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The court first denied defendants’ motion for summary judgment, not-
ing that a reasonable jury would find that the deputy’s actions were un-
reasonable and violated plaintiffs’ rights under the Fourth Amendment.*
Further, the court also refused to dismiss the substantive due process claim
based on the officer’s actions. Qualified immunity was not applicable in
this case because “no reasonable officer in [the officer’s] position could
believe that his actions were constitutional.” Finally, the court also con-
sidered the state tort claim of conversion arising from shooting the dog,
taking her to the veterinarian without the Baileys’ consent, and refusing
to pay the veterinary bill.¥ The conversion claim survived based on the
court’s finding that a reasonable jury could conclude that the deputy took
the dog to the veterinarian, a decision that Mrs. Bailey did not ratify.* The
absence of her husband at the time was irrelevant.*

In Snead v. Society for the Prevention of Cruelty to Animals of Pennsylvania,®
the Superior Court of Pennsylvania noted that “this court clearly rec-
ognizes that dogs as pets hold a unique place in many people’s lives as
friend, companion, and family member,”* even though they are treated as
property under Pennsylvania law. In Snead, animal control officers seized
several dogs from plaintiff’s residence as evidence pending resolution of
dogfighting charges against her.*” When the charges were dropped, plain-
tiff attempted to recover her dogs from the shelter.® Although staff at
the shelter told her that they euthanized the animals because she failed to
claim them within the forty-eight-hour hold period, euthanasia in fact oc-
curred three days after she inquired.* A jury found the defendant shelter
liable in the sum of $154,926.37, $100,000 of which constituted exemplary
damages.”

On appeal, the court found that the facts established a due process viola-
tion and affirmed the jury’s finding of conversion, agreeing with the trial
court that defendant deprived plaintiff of the use and possession of her
dogs by euthanizing them without providing an opportunity for her to re-
trieve them.’! Further, the SPCA could not claim sovereign immunity as a
Commonwealth agency even though it exercised a governmental function

40. Id. at 1173.
41. Id. at 1174.
42. Id. at 1178.
43. Id. at 1178-79.
44. Id. at 1179.
45. 929 A.2d 1169 (Pa. Super. Ct. 2007), aff’d, 985 A.2d 909 (Pa. 2009).
46. Id. at 1174.
47. 1d. at 1175.
48. Id.

49. Id.

50. Id. at 1174.

51. Id. at 1181.
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(i.e., enforcement of animal control laws),”” or as a local agency immune
under the Political Subdivision Tort Claims Act.”

B. Private Individual Defendants

The Vermont Supreme Court held that under state common law, dog own-
ers could not recover noneconomic damages for emotional distress caused
by defendant’s intentional shooting of their dog.”* In Scheele v. Dustin,’® the
Scheeles had stopped in a parking lot at a church in Northfield, Vermont,
while on a trip from their home in Maryland and unleashed their dog for
some exercise.”® The dog, posing no threat, wandered onto the adjacent
property, only to be shot and killed by Lewis Dustin, who was preparing
his pellet gun to shoot squirrels.”” The case was tried on stipulated facts,
and the Scheeles expressly waived any right to punitive damages.’® Refus-
ing to award any noneconomic and loss of companionship damages, the
trial court limited economic damages to $155 market value, an amount
that was not disputed at trial.*’

On appeal, the Scheeles sought reversal, in one of “a growing string of
cases pushing for recognition of special damages for pet owners where a pet
is injured or dies.”® The Vermont Supreme Court affirmed the lower court
decision, based in part on its ruling in Goodby v. Vetpharm,* noting that

[p]laintiffs fail to demonstrate a compelling reason why, as a matter of public
policy, the law should offer broader compensation for the loss of a pet than
would be available for the loss of a friend, relative, work animal, heirloom
or memento—all of which can be prized beyond measure, but for which this
state’s law does not recognize recovery for sentimental loss.*

Plaintiffs also cited decisions from other jurisdictions to support their
position that “noneconomic damages can be awarded following the wrong-
ful death of a pet, even though [they are] considered property,”** notably
a decision by the Washington Court of Appeals, Womack v. von Rardon,**

52. Id.

53. Id. at 1179 (citing 42 Pa. Cons. Stat. § 8501 (2000)).

54. Scheele v. Dustin, 998 A.2d 697 (Vt. 2010).

55. Id.

56. Id. at 698-99.

57. Id. at 699.

58. Id. at 698.

59. Id.

60. Am. VETERINARY MED. Law Ass’N, http://www.avmla.org/displaycommon.cfm?an=1&
subarticlenbr=92.

61. 974 A.2d 1269 (Vt. 2009).

62. Scheele, 998 A.2d at 703.

63. Id. at 702.

64. 135 P.3d 542, 546 (Wash. Ct. App. 2006). Mr. Karp represented the appellant in
this case.
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which created the “common law cause of action of malicious injury to a
pet.”® The Vermont high court dismissed the Washington State case, stat-
ing that “[w]ith little analysis or coherence, and citing no authority sup-
porting their spontaneous creation of this unique cause of action, Womack
provides us with little legal reasoning to follow.”® The Scheele court held
that the slaying of a nonvicious dog with a pellet gun, though intentional,
does not give rise to emotional damages under intentional or malicious tort
theories.?” It also disallowed loss of companionship.®®

In Ashburn v. Caviness,”® Spencer Caviness sued Steve Ashburn for al-
legedly shooting and killing his Labrador retriever. A jury found Ashburn
liable for having “unlawfully appropriated property of Spencer Caviness,
to wit: a dog, with the intent to deprive Spencer Caviness of said property,
without the effective consent of Spencer Caviness, the owner.””® Caviness
appealed, challenging the verdict form’s failure to use the definition of “ap-
propriate” as construed in criminal cases.”! In affirming, the appeals court
held that “one who kills an animal belonging to another, without removing
the animal, unlawfully appropriates the animal so as to commit theft.””?

C. Custody-Related Claims

Mireles v. Morman™ involved a custody dispute over a Bullmastiff puppy
who had wandered away from its owner’s property during a storm and was
“adopted” by a neighbor. The appellant sought reversal of a lower-court
decision that required her either to pay $800 or return the puppy, plus
$6,800 in damages and $3,500 in fees. Mireles had agreed to pay $800 pur-
suant to a promissory note.”* When she failed to pay or return the puppy,
Morman sued under the theory of conversion and statutory theft under the
"Texas Theft Liability Act (I'TLA).” Mireles counterclaimed for emotional
distress damages.”* Morman then filed a motion for summary judgment
based on Mireles’s admissions.””

65. Scheele, 998 A.2d at 700.

66. Id. at 703.

67. Id. at 701.

68. Id.

69. 298 S.W.3d 401 (Tex. App. 2009).

70. Id. at 402.

71. Id.

72. Id. at 401.

73. 2010 WL 3059241 (Tex. App. Aug. 6, 2010) (not reported).

74. Id. at *1.

75. 1d. at *2 (citing Tex. Civ. Prac. & REm.CobpEe ANN. § 134.005 (West 2005) (“[A] person
who has sustained damages resulting from theft may recover . . . the amount of actual dam-
ages found by the trier of fact and, in addition to actual damages, damages awarded by the
trier of fact in a sum not to exceed $1,000,” plus court costs and reasonable and necessary
attorney fees)).

76. Id.

77. 1d.



Animal Tort and Insurance Law 171

The court resolved the errors raised by the appellant as follows: (1) a
pro se defendant’s deemed admissions, arising from her failure to respond
to requests for admissions on a timely basis, did not violate due process
where she failed to show the required good cause and undue prejudice;”
(2) the deemed admissions established summary judgment liability, except
as to the TTLA claim, which Morman never pleaded and was not tried
by consent;”” (3) the summary judgment of $6,800 in damages wrongly
included the $1,000 TTLA penalty and $4,800 in double recovery for the
alleged market value of the dog;* (4) the court reversed the attorney fees
award as not viable, except under the TTLA;% and (5) the court reinstated
Mireles’s counterclaims after finding that they were not foreclosed by pro-
cedural irregularity.®

D. Veterinary Malpractice

In a case more notable for showing the rift between naturopathic and al-
lopathic veterinary medicine than for its legal analysis, naturopathic vet-
erinarian Margo Ronan sued Tufts University as well as two faculty and
one staff member at its Cummings School of Veterinary Medicine, assert-
ing claims for defamation, violations of the Massachusetts Civil Rights Act
(MCRA), emotional distress, negligence, and breach of contract.® Ronan
unsuccessfully treated her horse for a pin-sized lesion with homeopathy.
The lesion grew to the point where Ronan took him to Tufts for evalua-
tion of a possible enucleation of the eye. The Tufts veterinarian diagnosed
metastasized squamous cell carcinoma in the left eye and recommended
euthanasia.®*

During her visit, Ronan allegedly heard a number of derogatory com-
ments regarding holistic treatment methods. Infuriated, she refused to pay
for the services rendered, and Tufts advised that until the debt was paid,
she could not benefit from any of Tufts’ services, including continuing
education. She subsequently was denied access to a lecture that was “open
to the public.”®

After noting that “the nonmoving party cannot defeat a motion for sum-
mary judgment by merely asserting that facts are disputed,” the court pro-
ceeded to analyze each of Ronan’s assertions, essentially concluding that

83. Ronan v. Trs. of Tufts Univ., 2009 WL 4894318 (Mass. Super. Ct. Oct. 26, 2009) (not
reported).

84. Id. at *1.

85. Id. at *2.
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none of them was substantiated by evidence.® The defendants’ motion for
summary judgment was allowed.®

In Reed v. Vickery,® the Reeds, residents of Colorado, sued veterinarians
and a veterinary hospital in Ohio for an allegedly fraudulent presale exami-
nation of a horse and concealment of records showing that the horse had
been treated for lameness.* They bought the horse for $25,000 and spent
$20,000 on veterinary bills for treatment of chronic lameness.”

The defendants filed a motion for judgment on the pleadings that was
granted in part and denied in part.”® The federal court for the Southern
District of Ohio rejected the statute of limitations defense, noting that
the two-year period may have been tolled until discovery of the undis-
closed prior treatment.”” It also refused to dismiss the fraud and negligence
claims.” The court overruled the defendants’ objection to the demand for
$20,000 in veterinary bills, given that animals are personalty under Ohio
law and damages are limited to the difference in market value before and
after loss.”* Pointedly noting that the market value rule applies to fam-
ily pets, the court observed that the animal in this case was a show horse
whose lameness markedly reduced its value.”” Further, “[e]ven if Ohio law
would cap economic damages at the horse’s market value,” the vet bills do
not exceed the amount paid for the horse.” The court also refused to dis-
miss punitive damages as a matter of law, acknowledging that they exist for
sufficiently egregious, intentionally false representations.”

One of the veterinarians was dismissed from suit due to lack of facts to
prove he intended to mislead the Reeds by administering injections to mask
chronic lameness symptoms or concealing records of that treatment.”® Of
interest was the veterinarian’s claim that he was legally and ethically pro-
hibited from disclosing prior treatment records to the Reeds, a point ap-
parently ultimately rejected by the court but that is likely to arise in future
veterinary disputes.”” The other defendants did not succeed in gaining dis-
missal of fraud and negligence.

86. Id. at 3 (quoting Mass. R. Civ. P. 56(e)).

87. Id. at*1.

88. 2009 WL 3276648 (S.D. Ohio Oct. 9, 2009).
89. Id. at *1-2.

90. Id. at *2.

91. Id. at*1.

92. Id. at *2-3.

93. Id. at*7.
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In Newman v. Washington Veterinary Board of Governors,'™ after the death
of their Pekingese, the Newmans filed complaints with the Washington
Veterinary Board of Governors against Drs. Michael Harrington and Kobi
Johnson for a series of alleged licensing violations, including, but not lim-
ited to, malpractice, recordkeeping deficiencies, and misrepresentation.'”!
After completing its investigation, the board closed the complaints, report-
ing to the Newmans that “to take disciplinary action, the Board must be
able to prove, by clear and convincing (highly likely) evidence that un-
professional conduct occurred.”’*? The Newmans submitted a petition for
reconsideration that introduced expert testimony, challenged the standard
of review used by the board, emphasized recordkeeping omissions, and
reasserted the grounds in their original complaint.'”® The board rejected
the reconsideration request.

As the result of misleading statements from board staff, the Newmans
did not file an appeal under the Washington Administrative Procedure Act
(WAPA),"" but instead filed a motion for a statutory writ of review and con-
stitutional writ of certiorari with the Thurston County Superior Court.'*
The attorney general argued that the Newmans should have sought judi-
cial review under the WAPA, rendering the request for a writ meritless.!%
The two veterinarians intervened, arguing that the Newmans had no right
to judicial review, whether under the WAPA or by writ.'”” The trial court
found standing under WAPA but noted that the petition was untimely.'” It
also denied both writs, thereby terminating the case.!”” The appellate court
affirmed the trial court’s decision due to lack of standing.'"

Kaufinan v. Langhofer,""! a veterinary malpractice case about the death
of a scarlet macaw named Salty, involved an appeal of a jury verdict that
found the veterinarian to be thirty percent liable and the owner seventy
percent liable."” No damages were awarded.'” The owner claimed error
in not allowing the jury to consider emotional distress and loss of consor-
tium damages.'"* The Arizona Court of Appeals rejected these sums when

100. 231 P.3d 840 (Wash. Ct. App. 2010).
101. Id. at 843.

102. Id.

103. Id.

104. Wash. Rev. Copek § 34.05.

105. Newman, 231 P.3d at 844.

106. Id. at 847.

107. Id. at 844.

108. Id. at 849.

109. Id.

110. Id.

111. 222 P3d 272 (Ariz. Ct. App. 2009).
112. Id. at 274.

113. Id.

114. Id. at 277-78.
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arising from negligent injury or death to a companion animal.'”® It further
found no requirement to decide whether Kaufman was entitled to “value to
owner” or sentimental value (as opposed to market value) as Kaufman did
not pursue either theory at trial."®

In Swmith v. University Animal Clinic, Inc.,""” an animal clinic inadvertently
switched name tags on one of the Smiths’ hospitalized cats and released the
cat to another clinic client.'® The cat subsequently escaped and was never
found. The trial court ruled that plaintiffs could recover emotional dam-
ages but awarded none, after finding that damages would not exceed $800
in boarding and other charges that the clinic waived.""” The appellate court
reversed in part, finding that statutory emotional damages apply only

(1) when the property was damaged by an intentional or illegal act; (2) when
the property was damaged by acts giving rise to strict or absolute liability;
(3) when the property was damaged by activities amounting to a continuous
nuisance; and (4) under circumstances where the owner was present or nearby
at the time the damage occurred and suffered psychic trauma in the nature of
or similar to a physical injury as a direct result of the incident itself.!*

Although the court found that plaintiffs satisfied none of these criteria, it
did agree with their argument that the 2004 revisions to the Louisiana Civil
Code created a fifth category, i.e., a depositary in breach of what amounts
to be a nonpecuniary contract.””! Deeming a cat to be “corporeal movable
property,” the court agreed that the Smiths had a contract of deposit with
the clinic for the safekeeping and return of their cats.'?? Significantly, the
court found the contract of deposit was to gratify a nonpecuniary interest
and the clinic knew or should have known that failure to perform would
cause a nonpecuniary loss.'” However, the court did not disturb the trial
court’s finding that $800 was “in line with awards made for similar losses in
this state as well as nationally.”'?*

E. Dog Bite Litigation

In Miletich v. Kopp,'” the victim of a dog bite appealed dismissal on sum-
mary judgment on the basis that triable issues of fact existed with respect

115. Id. at 278-79.

116. Id. at 277.

117. 30 So. 3d 1154 (La. Ct. App. 2010).

118. Id. at 1155-56.

119. Id. at 1156.

120. Id. (citing Frank L. Maraist & Taomas C. GALLIGaN JRr., Louisiana Tort Law
§7.02[6] (2d ed. 2004)).

121. Id. (citing La. Civ. CopE ANN. arts. 2926, 2930 (2004)).

122. Id. at 1157.

123. Id.

124. Id. at 1158.

125. 895 N.Y.S.2d 557 (N.Y. App. Div. 2010).
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to scienter.'?¢ After the owners established prima facie entitlement to judg-
ment as a matter of law, plaintiff failed to create a material factual dispute,
despite offering evidence that (1) the owners routinely restrained the dog
to keep him from running away; (2) the dog was “nippy” or “territorial”
when he was several weeks old (the dog was about four at the time of the
bite); (3) one of defendants had seen that the Chow Chow breed was iden-
tified as potentially aggressive and was aware of incidents of aggressiveness
involving that breed; and (4) the manner of the bite in question was ag-
gressive.'?’

In Underbill v. Hobelman,"*® the parties were friends. Dinner plans were
foiled, however, when a dog belonging to Hobelman’s mother playfully ran
up to Underhill and knocked her over, resulting in injury requiring sur-
gery."”” Underhill sued Hobleman for strict liability under Nebraska Re-
vised Statute § 54-601 and negligence.'** After dismissal of the negligence
claim, the only remaining issue was strict liability arising from the legisla-
ture’s 1992 insertion of the word “injuring” in the following provision:

[TThe owner or owners of any dog or dogs shall be liable for any and all dam-
ages that may accrue (1) to any person . . . by reason of having been bitten by
any such dog or dogs and (2) to any person . . . by reason of such dog or dogs
killing, wounding, injuring, worrying, or chasing any person or persons.'3!

Relying on its 1975 decision in Donner v. Plymate,'* the court recalled
its statutory interpretation of § 54-601 and found that it excluded strict
liability for damages caused by “playful and mischievous acts of dogs.”!*}
At issue was whether the legislature intended to abrogate Donner through
the 1992 amendment. The amendment’s legislative history strongly indi-
cated that it arose in response to a court decision where an injured person
failed to recover from a broken hip because it was not a deemed a “wound”
within the meaning of § 54-601."** With a lengthy dissent by two justices,
the court found Hobelman not liable for the dog’s mischievous run to
Underhill."**

In Tatman v. Space Coast Kennel Club, Inc.,"*® a spectator at a dog show in
which her own dog participated received a severe bite from a competitor’s
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127. Id. at 558.

128. 776 N.W.2d 786 (Neb. 2009).
129. Id.

130. Id.

131. Id. at 787.

132. 228 N.W.2d 612 (Neb. 1975).
133. Underhill, 776 N.W.2d at 788.
134. Id. at 787-88.

135. Id. at 789.

136. 27 So. 3d 108 (Fla. Dist. Ct. App. 2010).



176 Tort Trial & Insurance Practice Law Journal, Winter 2011 (46:2)

dog. The trial court dismissed her suit against the kennel club on summary
judgment by enforcing the exculpatory clause she signed at entry.'”” The
Florida District Court of Appeal reversed, finding the clause to be ambigu-
ous and, therefore, unenforceable. The phrase in question—“I agree to not
hold [defendant kennel club] or Brevard County Parks & Rec. Dept. liable
for any accident or injury”—was “actually most easily understood to be a
release from liability for injury to a dog entered in the show, as opposed
to the dog’s owner.””*® The court apparently found significant the fact that
the owner, but not handlers, spectators, groomers, or anyone else in atten-
dance at the show, signed the form.'*

Courts defined the terms keeper and harborer in Waters v. Powell'™ and
Pawlowski v. American Family Mutual Insurance Co.'*" In Waters, the Utah
Court of Appeals deemed a dog kennel manager to be the dog’s keeper
under a strict liability statute, resulting in dismissal of suit by the man-
ager against the owner for dog bite injuries.'* In Pawlowski, the Wiscon-
sin Supreme Court held a homeowner strictly liable as a statutory owner
(satisfying the role of harborer) as defined in Wisconsin Statute § 174.02
(2000)."* Owner is defined as including “any person who owns, harbors or
keeps a dog.”"** A homeowner who allows the dog to stay in the house-
hold as a favor to the dog’s owner may constitute an “owner” in the sense
of a keeper or harborer.'™ The court defined each term differently, with
“keeper” as one “exercising some measure of care, custody or control over
the dog” and “harborer” as one “sheltering or giving refuge to a dog.”'*
Harboring required “something more than a meal of mercy to a stray dog
or the casual presence of a dog on someone’s premises. Harboring means
to afford lodging, to shelter or to give refuge to a dog.”'*" According to the
court, such an expansion of liability did not violate public policy.!*

In Dougan v. Nunes,"” when defendants left their dog, Einstein, at plain-
tiffs’ residence to mate with the plaintiffs’ Rottweiler, Einstein bit the
female plaintiff on her face. Finding liability under New Jersey’s strict
liability statute, the court rejected defendants’ arguments that plaintiffs
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were independent contractors who had assumed the risk of being bitten
by Einstein.'*

F. Miscellaneous Claims

In Lucas v. Riverside Park Condominiums Unit Owners Association,”' unit

owner A. William Lucas sued the association under the federal Fair Hous-
ing Act" and the North Dakota Housing Discrimination Act,”’ alleging
failure to reasonably accommodate his therapy dog and intentional inflic-
tion of emotional distress. On appeal from summary judgment dismissal,
the North Dakota Supreme Court reversed and affirmed in part.!™*

The saga began when the association sued Lucas for violating a prohibi-
tion against domestic animals after his ex-wife periodically visited with her
dog. Lucas counterclaimed, expressly not requesting a reasonable accom-
modation but reserving the right to do so if the court upheld the ban.'
The court held that Lucas had voluntarily waived any fair housing act
claim, and that unless his health deteriorated, the association was under no
obligation to honor his future requests for accommodation.'”® The North
Dakota Supreme Court affirmed the decision in Lucas 1."5” While Lucas
I was pending, Lucas continued to make requests for reasonable accom-
modation of an “assistive therapeutic companion animal” and included a
psychologist’s recommendation.””® The psychologist did not report a sig-
nificant change in Lucas’s mental health, and the association refused the
request three times.'*’

In 2007, Lucas again sued the association for violating his rights under
federal and state law.'®® The association moved to dismiss and sought Rule
11 sanctions.'®! A few months after filing Lucas 1I, Lucas made a fourth
accommodation request, and when the association’s attorney asked for
additional information, Lucas imposed what the attorney viewed as un-
acceptable conditions.'® The court dismissed the case and awarded over
$22,000 in sanctions.'s?
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151. 776 N.W.2d 801 (N.D. 2010) (Lucas II), reh’g denied (Feb. 10, 2010).
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In Lucas I, court clarified its earlier decision, holding that (1) a plaintiff’s
failure to respond to a reasonable request for additional information by a
defendant can lead to dismissal on the basis that the latter cannot know
the plaintiff’s disability and need for a service animal, and that awaiting
additional information is not, in fact, a denial of the request; (2) the cer-
tifications submitted in 2007 failed to sufficiently raise genuine issues of
material fact due to their conclusory and ambiguous nature; (3) defendant
reasonably rejected plaintiff’s added conditions for review of its request
for additional medical information; and (4) the sanctions pertaining to the
fourth request for accommodation were untenable and reversed.'**

In Friedman v. Intervet Inc.,'s Lawrence Friedman, asserting liability
under the Ohio and New Jersey product liability statutes,'® claimed that
veterinary insulin produced by Intervet killed his companion animal. The
federal district court for Northern Ohio rejected defendant’s motion to
dismiss the Ohio claim for failing to follow the strict Rule 12(b)(6) tests of
Bell Atlantic Corp. v. Twombly and Ashcroft v. Ighal.'" The court found that
Friedman asserted sufficient factual allegations to state a claim of manufac-
turing defect.'® That he relied upon FDA statements that issued a warning
concerning the drug’s safety prompted the court to respond:

So? What matters is that plaintiff has asserted facts, not conclusions or theo-
ries. Nothing in Twombly or Igbal casts a shadow over the sources of factual
allegations. Indeed, facts derived from an authoritative governmental source
and formally published by that source as part would appear to be a solid, hefty
basis on which to rest a complaint.!®’

As to the Ohio design defect claim, the court similarly denied the mo-
tion, premised on the FDA warning and subsequent halt of the drug’s pro-
duction as enough “at this stage to give rise to a plausible inference that the
foreseeable risks associated with the design or formulation of the [product]
outweighed its benefits.”1”°

Turning to the New Jersey Product Liability Act, the court found that
the Ohio law does not preempt product liability claims brought under an-
other state’s statute and that Friedman, not a New Jersey resident, none-
theless had standing to pursue the NJPLA claim.!”" The court next looked
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165. 2010 WL 2817257 (N.D. Ohio July 16, 2010).
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at which law governed Friedman’s attempted class action. Finding more
contacts in Ohio than New Jersey, Ohio law applied.'”

That “the Lone Star State [ ] looks unkindly on cattle theft” is a fact
of life that Thomas O. Bennett Jr. learned to his detriment in Bennett v.
Reynolds.'™ At trial, defendants Bennett and James B. Bonham Corp. were
acquitted of felony theft charges, but a jury did find them liable for conver-
sion with malice of thirteen bovines that wandered onto the corporation’s
land."* The award of $5,327.11 in actual damages raised no eyebrows, but
even the Texas Supreme Court balked at exemplary damages that were
forty-seven and 188 times over the compensatory award. The court found
that the ratio analysis must be “assiduously followed,” notwithstanding the
evidence of malicious cattle rustling and furtive acts of concealment, and
remanded for remittitur.'”

III. EQUINE-RELATED CLAIMS

A. Negligence

In Everett v. State Farm Fire & Casualty Insurance Co.,"° plaintiff was in-
jured when he fell from a horse owned by defendants. The jury found in
favor of defendants and plaintiff appealed, alleging that the court improp-
erly instructed the jury on the standard applicable to an injury caused by a
domesticated animal.'”” Applying the standard provided by the Louisiana
Civil Code,'® the jury instruction in part stated that in order to recover,
plaintiff must prove that

(a) the animal in question was owned by the defendant; (b) the animal pre-
sented an unreasonable risk of harm; (c) the defendant knew or in the exercise
of reasonable care, should have known, the risk of harm; (d) the damage could
have been prevented by the exercise of reasonable care, and defendant failed
to exercise such reasonable care; and (e) he was damaged as a result of the
animal’s behavior.'”?

Applying this strict liability standard, the jury found in favor of defen-
dants, concluding that the horse involved did not present an unreasonable
risk of harm." On appeal, plaintiff argued that the jury instruction was
erroneous and that the trial court erred: (1) in not instructing the jury on

172. Id. at *7-8.

173. 315 S.W.3d 867, 868 (Tex. 2009).

174. Id. at 869.

175. 1d. at 877, 880.
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the legal definition of unreasonable risk of harm, (2) in requiring plaintiff
to prove the horse presented an unreasonable risk of harm, and (3) by not
including the ordinary negligence standard on the verdict form.'!

The appellate court agreed, finding the trial court erred in failing to ref-
erence the duty/risk analysis, or the five elements necessary in order for li-
ability to attach in an ordinary negligence claim—i.e., duty, breach of duty,
cause and fact, legal cause, and actual damages.'®? Because this case did not
involve a dog, which is specifically exempted by Louisiana Civil Code, the
appellate court concluded that the trial court erred by requiring a finding
that the animal in question posed an unreasonable risk of harm. The in-
structions given tainted the jury’s verdict, which the court set aside.'*

The court next examined the case de novo.'"™ Plaintiff had the burden of
proving that defendants knew or, in the exercise of reasonable care, should
have known that the horse’s behavior would cause damage, that the damage
could have been prevented with the exercise of reasonable care, and that
defendants failed to exercise that reasonable care.” Stating that plaintiff
failed to meet this burden, the court found nothing in the record to indi-
cate that the horse was anything but a gentle animal.’® Furthermore, an
expert veterinarian, after examining the horse and watching a rider take
it through a number of moves, testified that the horse, which had a prior
history of barrel racing, was similar to other barrel racing horses used by
his association in therapy sessions with mentally and physically disabled
children.'¥’

At the time of the incident, the horse was in the control of plaintiff, who
had an opportunity to stop and dismount. None of the evidence suggested
that defendants had knowledge of the horse’s alleged previous and vicious
temperament. Therefore, there was no breach of duty under a duty/risk
analysis. Although the appellate court applied a different standard than
that of the jury in the trial court, namely duty/risk analysis rather than
strict liability, it affirmed the judgment of the trial court and assessed cost
of the appeal against plaintiff.’

In a pair of decisions issued by New York courts, Stanislav v. Papp'®® and
Fobnson v. City of New York,' the injured plaintiffs sued the owner of the
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horses they were riding for injuries suffered while on a trail ride.””" Both
plaintiffs, who were experienced riders, claimed they fell when their horses
were spooked and moved unexpectedly.’”” The court in both cases granted
summary judgment for defendants on the basis that plaintiffs were riding
voluntarily and assumed the known risks of injury. In Fohnson, the court
further found that defendant had no duty of care to prevent plaintiff from
the risks associated with horseback riding.'”*

The New York courts also addressed the issue of duties owed by opera-
tors of hansom cabs. In Figueroa v. Tornabene,'* a ranaway horse pulling a
hansom cab struck another vehicle. The driver and passenger of the vehicle
brought an action against the hansom cab operator for personal injuries.'”
The appellate court reversed the trial court’s decision and found that the
operator of the hansom cab exercised reasonable diligence in its care and
operation. Defendant established a prima facie case that he was entitled to
judgment as a matter of law by submitting testimony that the operator did
not drive the hansom cab negligently at the time of the accident.'” The
court further stated that no rule of law compels a person driving a horse on
a highway to keep the horse under absolute control; the driver is bound to
exercise a reasonable degree of diligence and care.'”

In Phillips v. North Carolina State,'® plaintiff’s rare broodmare died due
to the negligence of the defendant’s horse breeding management facility.
The Industrial Commission awarded damages to plaintiff for the value of
the horse, $50,000, and compensatory damages in the amount of the profit
for a single breeding cycle, $9,000, for a total of $59,000. Plaintiff appealed,
claiming that the proper measure for compensatory damages was the lost
profits from the future opportunity to breed the mare over her remaining
reproductive years, not just a single cycle.!”” The defendant cross-appealed
arguing that plaintiff was not entitled to any compensatory damages.?”

The court reiterated that the proper measure for consequential dam-
ages for reproducing livestock is (1) the value of the animal under North
Carolina law at the time of death and (2) the consequential damages, if
any, that a plaintiff may incur between the time of the death of the animal
until such time that a replacement of the like kind and quality can be found

191. Stanislav, 2009 WL 2929772, at *2; Fohnson, 2009 WL 4282859, at *1.
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and purchased.”® The court found that the evidence in the case demon-
strated that the mare likely could have produced one foal during the year
of replacement and therefore plaintiff was entitled to loss of profits for
one breeding cycle in addition to the value of the mare.””? Plaintiff has a
duty to mitigate damages and therefore must exercise reasonable care and
diligence to avoid or lessen the consequences of the defendant’s wrong.
Under this principle, plaintiff proved that he was entitled to the value of
one breeding cycle, but not to the value of her lost breeding.*”

Finally, in Morrissey v. Arlington Park Racecourse,*® plaintiff, a profes-
sional thoroughbred exercise rider, sued defendant, alleging the defendant
negligently maintained the premises. Plaintiff argued that the defendant
permitted standing water and soap to accumulate on the asphalt next to a
training track exit, and plaintiff was injured when the horse slipped on the
soapy asphalt.’*® Defendant moved for summary judgment, arguing that the
soapy area was obvious to jockeys traversing the area and that plaintiff as-
sumed the risks riding the horse on defendant’s premises. The motion was
granted and plaintiff appealed.”” On appeal, plaintiff argued that (1) the
trial court erred when it refused to apply the deliberate encounter excep-
tion to the open and obvious rule and (2) as a professional jockey, plaintiff
assumed the inherent risks of riding his horse under these conditions.?”’

The deliberate encounter exception allows liability where a landowner
should reasonably expect that his invitees will proceed in the face of open
and obvious dangers when the advantages of doing so would outweigh the
apparent risks.””® The defendant argued that the deliberate encounter excep-
tion did not apply because reasonable alternative routes around the soapy
asphalt were available. The court rejected this argument, finding a question
of fact on the issue because the question was not whether alternative routes
existed but rather whether a landowner could reasonably foresee that plain-
tiff would nevertheless have chosen to encounter that condition. In reach-
ing this holding, the court noted that track employee witnesses testified that
numerous horses had to be moved quickly back and forth through this area
throughout the day to exercise the horses on the training track.?”

The court also rejected defendant’s arguments that plaintiff assumed the
risk of injury. The court noted that a plaintiff did not assume risk of injury

201. Id. at 438.

202. Id.

203. Id. at 437.

204. 935 N.E.2d 644 (1ll. Ct. App. 2010).
205. Id. at 646-48.

206. Id.

207. Id.

208. Id. at 657.

209. Id. at 658-60.
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that was created by defendant’s negligence as opposed to the nature of
the activity itself.?!° The court also concluded that plaintiff’s assumption
of risks associated with riding a horse would not necessarily escape the
application of the deliberate encounter exception. Accordingly, the court
reversed the trial court’s granting of summary judgment, finding that there
were legitimate questions of fact to present to a jury.?!!

B. Equine Activity Liability Statutes

The Tennessee Court of Appeals recently interpreted the scope of the
Tennessee Equine Activities Act (TEAA).?"? In Smith v. Phillips,*" on an
informal trail ride with other friends, plaintiff was bitten by defendant’s
horse when plaintift dismounted and walked his horse close to defendant’s
horse.”'* The trial court granted defendant’s motion for summary judg-
ment. Plaintiff appealed, contending that the trial court improperly ruled
that the TEAA provided defendant immunity from liability.

Defendant would have immunity under the TEAA if plaintiff was
a “participant” whose injury resulted from risks inherent in an “equine
activity.”?" The court, therefore, addressed whether the TEAA applied to
injuries arising out of a “completely informal, social recreational activit[y]
involving horses or other equines.”?!¢ The TEAA defines an equine activity
as “rides, trips, hunts or other equine activities of any type however formal
or impromptu ‘that are sponsored by an equine activity sponsor.””*'” Rely-
ing upon the sponsorship portion of the definition, the court found that
the TEAA did not cover plaintiff’s trail ride because neither of the parties
was an equine activity sponsor under the TEAA.2"® The trial court judg-
ment was reversed and the case remanded for further proceedings.”

In a case of first impression, the court in Perry v. Whitley County 4H Club,
Inc* interpreted provisions of the Indiana Equine Act (IEA).?*' Plaintiff
was unexpectedly kicked by a horse while assisting children during a com-
petition sponsored by the local 4H club at its facilities.??? Plaintiff sued the
4H club for negligence in “allowing horse activities to be conducted on

210. Id. at 661-62.

211. d.

212. Tenn. Cope ANN. §§ 44-20-101-05 (1992).

213. 2010 WL 1221436 (Tenn. Ct. App. Mar. 29, 2010).
214. Id. at*1.

215. Id. at *4 (citing 'Tenn. Cope ANN. § 44-20-102(3)).
216. 1d.

217. 1d. at *4-5.

218. 1d.

219. 1d. at *6.

220. 931 N.E.2d 933 (Ind. Ct. App. 2010).

221. Inp. Cope § 34-31-5-5 (1998).

222. Perry, 931 N.E.2d at 934-35.



184 Tort Trial & Insurance Practice Law Journal, Winter 2011 (46:2)

premises unsuitable for such activities.”** The court found that the club
was a sponsor of an equine activity; plaintiff was a participant in the equine
activity; and the cause of plaintiff’s injury, being kicked by a horse, is an
inherent risk of an equine activity. The trial court granted summary judg-
ment in favor of defendants based on the IEA.2**

As a threshold issue, the appellate court noted that IEA immunities
apply only if a warning sign was properly posted and maintained in at least
one location on the grounds or in the building where the equine activity
occurred.””” The sign must be clearly visible, printed in black letters at
least one inch in height, and in proximity to the equine activity. The ap-
pellate court found undisputed evidence, namely the affidavit of the 4H
club board president, that the club maintained the equine activity warning
signs, and therefore the IEA applied.??¢

As in other state equine activity liability acts, an equine sponsor in Indi-
ana is not liable for injury or death of a participant from the inherent risk
of equine activities.””” The IEA identifies liability exceptions?*® but is silent
on the issue of sponsor negligence in the overall scheme of equine liability.
The court opined that the IEA was not intended to abrogate causes of ac-
tion for common law negligence of an equine activity sponsor.””’ If none
of the statute’s liability exceptions apply, a sponsor is not liable for failing
to use reasonable care to mitigate an already inherent risk of equine activ-
ity that ultimately results in the participant’s injury.”*° The appellate court
found no genuine issue of material fact that the 4H club complied with the
IEA’s warning sign requirements and that plaintiff’s injury resulted from
inherent risks of equine activities. If the club was negligent, it was only for
failing to mitigate those inherent risks. Therefore, the IEA barred plain-
tiff’s claim.?!

In Zuckerman v. Camp Laurel,”** plaintift was injured during her rid-
ing lesson at the defendant camp. Plaintiff alleged that her saddle slipped
and caused her to fall because her instructor failed to properly tighten the
girth.?*® The camp’s witnesses testified that the saddle did not slip, but
rather plaintiff simply lost her balance.”* The camp filed a motion for sum-
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mary judgment claiming immunity under Maine’s Equine Activity Statute
(MEAS).?* The camp asserted that plaintiff had actual knowledge of the
inherent risks of the activity and that no exception under the MEAS ap-
plied to the cause of plaintiff’s injury.”*¢ Plaintiff argued that a question of
fact existed as to the application of the statute’s faulty tack exception.?”

In a case of first impression, the court examined the MEAS, noting that

[the] statute defines inherent risks with examples that all pertain to the un-
predictable nature of equine behavior, the unpredictable conduct of other
individuals, and certain natural hazards, rather than the more predictable be-
havior of sponsors or instructors (such as decisions related to tack, which are
elsewhere excluded).?’

The court denied the camp’s motion for summary judgment concluding
that the record raised a genuine issue of fact concerning faulty tack. There-
fore, the MEAS did not preclude the plaintiff’s claim.

In Beattie v. Mickalich,”*’ the plaintiff was injured on a horse that was
“green broke.” The Michigan Supreme Court majority found that the
plaintiff was not required to plead a claim in avoidance of the limitations
on liability explicitly provided by the Michigan Equine Activity Liability
Act (MEALA).>* The court further stated that the MEALA “abolished
strict liability for horse owners” but not negligence actions against them.**!
The court noted that since plaintiff offered admissible documentary ev-
idence supporting her argument that defendant was negligent, the trial
and appellate courts erroneously granted defendant’s motion for summary
judgment.** The court reversed the judgment of the appellate court and
remanded the case to the trial court for further proceedings.?*

One concurring opinion disagreed that the MEALA permits a negli-
gence claim only when it involves something other than inherently risky
equine activity.’** The concurring justice wrote that the appellate court and
the dissent ignored the fact that horse owners were strictly liable at com-
mon law.?* Although the MEALA signifies that a horse owner is no longer
subject to strict liability, it does not immunize a defendant from an action
in which a plaintiff alleges a defendant was negligent in failing to warn him
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about dangerous propensities of a horse, including its history of throwing
other riders.?*

The dissenting justices concurred in part and dissented in part. Specifi-
cally, they would uphold the portion of the appellate judgment that affirms
dismissal based on the MEALA.?*" The dissent provides a lengthy explana-
tion of the statutory construction and interpretation of the four limitations
on liability enumerated in the Act.?*® The dissent found that plaintiff can-
not establish that defendant committed a human error, above and beyond
the inherent or essential risk of the equine activity, in saddling the “green
broke” horse, such that defendant increased the danger involved in the
activity.*

The New Jersey Supreme Court interpreted the provision of its New
Jersey Equine Activity Liability Act (NJEALA)*® in Hubner v. Spring Valley
Equestrian Center.”' In Hubner, plaintiff sued the riding facility, alleging
that she was injured when the horse she was riding backed up and tripped
over a cavaletti.””? The horse fell and plaintiff was thrown, landing on a
portable mounting block that caused her injuries. Plaintiff submitted an
expert report that opined that defendant was negligent because the cav-
aletti was unsecured and set up near a mounting area behind the horse.
Plaintiff’s expert also opined that the portable mounting block had been
negligently left behind the horse.*”

The trial court granted summary judgment for defendant, concluding
that the NJEALA’s faulty tack exception was not applicable because the
cavaletti was not faulty, but simply part of the riding ring.”* The appellate
court reversed, relying on the NJEALA’s faulty tack exception’” and the
plaintiff’s expert opinion, i.e., that placement of equipment in a position
that creates an unnecessary risk of personal injury may constitute negligent
disregard for the participant’s safety.”*®

The New Jersey Supreme Court disagreed, stating that the faulty
equipment exception does not encompass equipment in good working
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order.””’ Based on the evidence in the case, the court found that the cav-
aletti was in good condition and was on the ground in the middle of the
riding ring where it was part of the equipment intended for rider training
and was therefore not faulty under the NJEALA.*® The court concluded
that “[t]o the extent that the operator of the facility might be liable based
on the manner of [the cavelleti] placement, it would not be because they
were faulty, but because the operator acted with negligent disregard for
the participant’s safety within the meaning of [the NJEALA].”??

The negligent disregard exception requires the plaintiff to demonstrate
that the injury arose not because of one of the inherent dangers of the
sport, but because the facility’s operator breached one of the duties it owes
to the participant, as defined in the statute’s exceptions.’® The plaintiff in
this case was facing the cavaletti before and after she mounted the horse
and then the horse turned around and tripped over the cavaletti when
backing up.?! These undisputed facts are within the defined inherent risks
of an equine activity and therefore, according to the court, within the risks
that plaintiff assumed.?®” Thus, the New Jersey Supreme Court reversed
the appellate court and reinstated the trial court’s entry of summary judg-
ment in favor of defendant.

C. Liability Releases

In Glenn v. Annuzjata,*® plaintitf was injured when she fell from a horse dur-
ing her riding lesson at defendants’ facility. Plaintiff alleged she fell when
her horse moved sideways after corrugated metal fell from the roof.?* De-
tendants alleged that the horse was startled by the squeaking sound of two
pieces of metal that rubbed together due to high winds.?®® The trial court
found the liability release signed by plaintiff released defendants from li-
ability and granted defendants’ motion for summary judgment.?®® The ap-
pellate court reversed, finding that the liability release did not insulate the
stable defendants from liability for their own negligent acts.”” The appel-
late court also found a question of fact regarding whether the roof was in
a defective condition on the date of the accident and whether the stable
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defendants were negligent in failing to remedy the defect.”®® The court
further determined a question of fact remained as to whether plaintiff as-
sumed the risk of falling from the horse. The court observed that “[w]hile
the plaintiff assumed the risk that she could be thrown by a frightened
horse, the stable defendants offered no evidence that the plaintiff assumed
the heightened risk created by the alleged defective condition of the roof of
the indoor riding arena.””® The case was therefore reversed and remanded
for further proceedings.?””

In Dow-Westbrook, Inc. v. Candlewood Equine Practice, LLC>™" plaintiff’s
horse was boarded at the Candlewood Equine Practice Clinic for breeding
by artificial insemination.”’”? The plaintiff’s witness testified at trial that the
clinic was instructed to not turn the horse out with other horses. However,
the horse was severely injured by another horse in turnout, rendering it val-
ueless for any use other than a companion animal.?”* Plaintiff sued the clinic
for negligently turning the horse out and failing to care for and supervise it
in breach of the boarding agreement. The clinic filed a counterclaim seeking
indemnification for breach of the agreement’s hold harmless provision.?’*

The appellate court affirmed the trial court’s finding that the clinic did
not violate any standard of care,”” after finding credible the testimony of
the clinic’s witness denying that the clinic received any instructions regard-
ing the horse’s turnout.?”’¢ Furthermore, the boarding agreement did not
include any turnout restrictions in the special instructions section.””

Turning to the defendant’s counterclaim, the court acknowledged that
although Connecticut courts generally disfavor hold harmless provisions
as against public policy,””® they have recognized the enforceability of
these provisions where both parties to the contract are commercial en-
tities and of equal bargaining power.”” In Dow-Westbrook, both plaintiff
and defendant were commercial entities with similar experience and so-
phistication.?®® Plaintiff required its own riding and horse show clients to
sign documents containing similar hold harmless provisions.”®’ Moreover,
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plaintiff could have had the horse inseminated at a different stable. These
facts led the appellate court to find that the plaintiff and defendant had
equal bargaining power and that the hold harmless provision did not vio-
late public policy.?

In another artificial insemination case, plaintiff was kicked and injured
by his stallion while assisting with the semen collection process at defen-
dant’s breeding facility.?®* In Wilson v. Davis,®* plaintift sued defendant for
negligence, breach of contract, fraud, and misrepresentation. In denying
defendant’s motion for summary judgment, the court ruled that the liabil-
ity waiver contained in the breeding contract signed by plaintiff lacked
consideration specific to the waiver.”® The court also found that defendant
had a duty to exercise reasonable care in breeding the stallion and that a
question of fact existed whether he was in fact negligent.?*

The California Court of Appeal enforced a liability release in Pendergrass
v. Diamond Bar & Circle K Horse Rentals.* In this case, plaintiff sued defen-
dant alleging she broke her right ankle and leg when she was thrown from
a horse that she had rented from defendant’s commercial riding stable. The
appellate court found that the action was barred by the primary assumption
of risk doctrine and express assumption of risk based on a written release of
liability signed by plaintiff.?%

Plaintiff signed a participant agreement acknowledging her assumption
of risk prior to her participating in the trail ride.”® She also signed an ad-
dendum that stated in essence that she refused to wear a helmet against the
advice of defendant and assumed a risk of injury.”” During her deposition,
the plaintiff admitted that she read and signed both agreements. She testi-
fied that she had informed the staff at the stable that she had never ridden
a horse before and that she asked if she could ride her horse with high-
heeled sandals.?”!

Plaintiff sued the defendant for negligence and gross negligence. In op-
position to defendant’s motion for summary judgment, plaintiff submitted
expert testimony stating that new riders should be given a demonstration
on how to ride and control their horses and that proper riding attire, in-
cluding well-fitting closed-toe shoes or boots, is essential.??
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Under California law, the defendant moving for summary judgment has
the burden to establish that defendant owes no legal duty to plaintiff to
prevent harm in which the plaintiff complains in support of the primary as-
sumption of risk doctrine.””® The commercial operator of a trail ride busi-
ness geared toward inexperienced riders has a duty to “ensure the facilities
and related services which are provided do not increase the risk of injury
above the level of inherent in such a trail ride.””* The court found that
undisputed evidence confirmed that the participant agreement signed by
plaintiff stated that saddles may slip and other tack/saddle problems may
develop as a result of normal use and wear.?”® The court also noted that
there is no legal duty to protect a participant from the careless conduct of
others who are participating in the sporting activity.”*® Plaintiff failed to
show that any additional factors substantially contributed to her accident,
including the fact that defendant allowed her to wear inappropriate foot-
wear and defendant’s alleged failure to show riders how to lead and control
their horses.

D. Breach of Contract

In Dixon v. Herman,*" after plaintiffs bought a horse from defendants for
$100,000, they requested, among other things, a bill of sale.?”® The bill of
sale listed the horse’s approximate age as eleven but plaintiffs later learned
from the U.S. Equestrian Federation that the horse was actually thirteen
years old.””” Plaintiffs brought the age discrepancy to the attention of de-
fendants, who again confirmed the horse was eleven, and the plaintiffs con-
tinued to show the horse.*® After learning from a reliable third party that
the horse was in fact thirteen years old, plaintiffs demanded a full refund,
and defendants refused to return the money. Plaintiffs filed suit for breach
of implied warranty, violation of the Texas Deceptive Trade Practices Act,
breach of contract, fraud, fraudulent misrepresentation, and rescission.*"!
The trial court granted defendants’ motion for summary judgment, and
the appellate court affirmed, on the grounds that the defendants made no
representations concerning the horse’s age, health, or history prior to the
sale.’”? Furthermore, the court pointed out that “the bill of sale was not
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discussed prior to the sale and was not a condition for the formation of
the contract.”” The appellate court affirmed summary judgment on the
breach of contract claim, claims under the D'TPA, and claims of fraud and
fraudulent misrepresentation.’” As to the plaintiffs’ breach of warranty
claim, the appellate court affirmed summary judgment because there were
no representations by the defendants, the bill of sale was not part of the
contract, defendants made no warranties to the plaintiffs, and the “as is”
provision in the bill of sale was not necessary to defeat the plaintiffs’ breach
of warranty claims.’”

In Curry v. Benmett,’* the Kentucky Court of Appeals allowed testi-
mony showing that defendant reasonably relied on the apparent authority
of plaintiff’s trainer to negotiate a breeding contract. The court further
found that testimony by the owner and trainer regarding the colt’s lost
prize-winning potential as the basis for calculating damages was not “too
speculative.”"” The court held that, in Kentucky, evidence of habit or rou-
tine practice of an organization is admissible to prove that the conduct of
a person on a particular occasion was in conformity with his or her stated
habit or routine practice.’*®

E. Insurance Cases

1. Racetrack Insurance Coverage

In Giacomelli v. Scottsdale Insurance Co.,*” the Montana Supreme Court re-

viewed the applicability of racetrack insurance coverage to injured jockeys.
Jockeys who suffered injuries in horse races at a park owned and operated
by the county brought a declaratory judgment action seeking a declaration
that the commercial general liability (CGL) policy obtained by the track
operator covered their negligence claims.’!

The first issue on appeal was whether the relevant Montana statute
mandated liability insurance coverage for jockeys.’!! The jockeys argued
that the statute mandated coverage for exhibitors of a race and therefore
mandated coverage for them.’!? After looking at the dictionary defini-
tion of exhibitors, as well as similar statutes in neighboring jurisdictions,
the court determined that the statutory protection afforded exhibitors did
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not include jockeys but was meant to cover race organizers.’"* Although
some case law suggested that horse riders could be considered exhibitors,
these cases were factually distinguishable because they dealt with displays
of horsemanship at county fairs, not pari-mutuel wagering.’'*

Next, the jockeys argued that the athletic or sport participants exclusion
in the CGL did not bar coverage because the exclusion itself was ambigu-
ous and should be construed against the insurance company that drafted
the clause.’” The court disagreed, finding that the language used in the
exclusion at issue was not ambiguous and was thus enforceable.’’® The
court declined to accept any other interpretation of the sport and athletic
participant exclusion because to do so would “do violence” to the language
of the policy.*'” Even though authorities were split as to the construction
of similar provisions, the court determined that this fact, by itself, did not
create a conclusive presumption of ambiguity.*'®

Finally, the jockeys argued that the sport and athletic event participant
exclusion violated their reasonable expectations of coverage.’’ The court
ultimately dismissed this argument, stating that because the terms of the
policy at issue clearly demonstrated the intent to exclude coverage, the
reasonable expectations doctrine was inapplicable because expectations
contrary to a clear exclusion are not objectively reasonable.’?® Therefore,
the jockeys’ claim was barred.

2. Business Pursuit Insurance Exclusion

In May v. Holzknecht’®' and Holzknecht v. Kentucky Farm Bureau Mutual
Insurance Co.,** the Kentucky Court of Appeals reviewed companion cases
addressing tort liability for injuries to a child pursuant to a dog-bite statute
and insurance coverage issues relating to a business pursuit. The plaintiff’s
mother brought an action against the defendants and their homeowners’
insurer for injuries sustained by her two-year-old daughter from a dog at-
tack at a home-based child care business.

In the first case, the appellate court found the dog owners liable pursu-
ant to the Kentucky dog-bite statute and held that the daycare operator’s
husband was liable by virtue of his status as keeper of the dog.*** However,
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the court explained that the dog-bite statute did not impose strict liability
on the keepers of the dog, but rather the defendants were liable because
neither the two-year-old nor any third party was at fault to exculpate the
defendants.’*

In the companion insurance coverage case, decided the same day, the
court ruled that the homeowner’s insurance policy held by the daycare pro-
vider specifically excluded coverage for the child’s injuries because they
arose out of the daycare business.*” Further, the court found the insurance
policy was not severable with regard to the business pursuit exclusion and
thus coverage was not preserved for the daycare provider’s husband because
he was minimally involved in the business.’** The court concluded that the
only clear protection for the defendants was a business risk endorsement
that they chose not to add to their policy.*”

3. Resident—Relative Exclusion

In Farm Bureau Insurance Co. of ldabo v. Kinsey,**® plaintiff was injured when

the defendant’s dog jumped out of the defendant’s truck, ran across the road,
and collided with the plaintiff motorcyclist. The accident occurred outside
the home of the defendant’s grandmother, and the plaintiff sued the defen-
dant for his damages.*?’ Plaintiff appealed the trial court’s grant of summary
judgment, arguing that the court erred in finding the defendant was not
covered as a resident under his grandmother’s home insurance policy.**

The Idaho Supreme Court discussed how the facts of the case supported
a reasonable inference that the defendant was not a resident of his grand-
mother’s home for policy purposes. The defendant’s grandmother paid
some of his bills and renewed his vehicle registration, and he received some
mail and stored some belongings at his grandmother’, but the defendant
lived at his girlfriend’s home nearly all of the time.**! As such, the court up-
held the district court’s determination that the defendant was not a resident
of his grandmother’s home and was therefore not covered under her home
insurance policy for purposes of the dog collision accident.’*

4. Farm and General Liability Policies

In Farmers Elevator; Inc. v. Hartford Fire Insurance Co.,** plaintift sued
Hartford Fire Insurance Co. and Continental Western Insurance Co. for
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damages incurred from the death of 223 hogs in plaintiff’s care. The hogs
died from excessive heat after a temperature-sensitive thermostat in the
hog barn ruptured and failed to properly regulate air ventilation.***

Plaintiff’s insurance policy with Hartford provided coverage for con-
fined swine lost because of windstorm, explosion, smoke, and collapse.
Losses directly caused by mechanical breakdown, electrical breakdown, or
malfunction were excluded from coverage. Plaintiff’s policy with Conti-
nental provided coverage for commercial property and commercial gen-
eral liability. This policy covered losses due to explosion, windstorm, and
smoke while excluding loss or damage caused by mechanical breakdown,
unless the mechanical breakdown resulted in a covered cause of loss.**

The Nebraska Court of Appeals affirmed the lower court’s finding that
the hot hog death was not a covered loss under either the Hartford or Con-
tinental policy.** The appellate court reasoned that the loss was not cov-
ered by the policies because a “strong wind” on the night in question did
not amount to a “windstorm,” the metal tubing rupture on the thermostat
was not an “explosion,” and the thermostat failure was not a “collapse” as
defined by the Nebraska Supreme Court.*” The court also explained that
the thermostat failure, was explicitly excluded on the basis of the mechani-
cal breakdown exclusion in both policies.**
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and the appointment of Justice Elena Kagan. Part II examines important
opinions issued by that Court, including the controversial decision in Ciz-
izens United v. Federal Election Commission." Part III summarizes amend-
ments to the Federal Rules of Appellate Procedure, the most noteworthy
of which requires disclosure of authorship and funding of briefs filed by

amici curiae.

I. AN ERA OF CHANGE IN THE U.S. SUPREME COURT: WILL
CHANGES IN PERSONNEL MAKE A DIFFERENCE?

It is always risky to make predictions about trends in the Supreme Court’s
decisions based on the makeup of its personnel. As some presidents have
discovered, the appointment of an individual who appears to have a specific
ideological bent does not always mean that the decisions of that individual
will reflect that ideology, particularly over the course of many terms on
the Court.? It is fair to say, however, that the recent resignation of Justice
John Paul Stevens and confirmation of Justice Elena Kagan will affect the
Court’s decisions, even though these two justices might be characterized
as politically similar.

A. Fustice fobn Paul Stevens’ Term on the Court

Justice John Paul Stevens made significant contributions to the develop-
ment of the law in every legal area as a Supreme Court justice serving for
well over three decades.” Not everyone agreed with Justice Stevens’ deci-
sions. Nevertheless, he was universally admired for his keen intelligence,
integrity, and the respect he showed to his colleagues and the advocates
who came before him.

He came from the heartland of the country, having been born in 1920
and raised in Illinois, the youngest of four children.* He attended the Uni-
versity of Chicago’s private elementary school and high school, known as
the Lab Schools, which were made famous by John Dewey’s experiments
in child education. Justice Stevens’ family, which was quite conservative,
was involved in the insurance and hotel management businesses and had
amassed considerable wealth by the 1920s.’ He attended college at the
University of Chicago, where he excelled, achieving Phi Beta Kappa. He
also played on the college’s unbeaten tennis team and wrote for the student
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newspaper.® After graduating in 1941, he began graduate studies in English
while taking classes in cryptanalysis. He joined the Naval Reserve in 1941
and was stationed in Hawaii, earning the Bronze Star.” After completing
his tour of duty, he returned to Chicago to attend law school at Northwest-
ern University School of Law.® He practiced at Poppenhusen, Johnston,
Thompson & Raymond, developing an antitrust expertise. He later served
on the U.S. Court of Appeals for the Seventh Circuit, having been ap-
pointed by Richard M. Nixon.’

Justice Stevens was nominated to the Supreme Courtin 1975."° The con-
firmation process at that time bore little resemblance to the televised politi-
cal production it has now become. Although it was the first confirmation
after Roe v. Wade was decided in 1973, Justice Stevens was questioned about
capital punishment and discrimination against women, but not abortion.!!
At the time, the average length of the transcript of confirmation hearings
was 232 pages. The transcript of Justice Stevens’ confirmation hearings was
229 pages long."? Three special interest groups participated.!® This number
is remarkable when compared with the statistics for the confirmation hear-
ings that followed. For the next eight nominations, the average transcript
was 1,845 pages in length and an average of eighteen special interest groups
participated."* Forty-three special interest groups participated in the Clar-
ence Thomas confirmation hearings.”® That Justice Stevens’ confirmation
process was so brief is also remarkable when one considers that it could
have been controversial. He is the only Supreme Court justice nominated
by a president who was not chosen by voters in a national election. Gerald
Ford, who nominated him, had been appointed by President Nixon to re-
place Spiro Agnew and became president when Nixon resigned.'® Never-
theless, Justice Stevens was confirmed 98-0."

During his tenure on the court, Justice Steven’s judicial philosophy be-
came more sharply defined. Always an independent thinker, he was elevated
to the bench, not because of any political point of view, but because he was
a political and judicial independent.'® Some have called him an advocate for
pragmatism in the law, referring to what “may be,” as against Justice Scal