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Supreme Court of the United States
No. 10-8145
JUAN SMITH,
Petitioner,
v.
BURL CAIN, WARDEN,
Respondent.
ON WRIT OF CERTIORARI TO THE ORLEANS PARISH
CRIMINAL DISTRICT COURT OF LOUISIANA

BRIEF FOR THE ORLEANS PUBLIC DEFENDERS
OFFICE AS AMICUS CURIAE SUPPORTING
PETITIONER

INTEREST OF AMICUS CURIAE 1
The Orleans Public Defenders Office provides the
citizens of Orleans Parish with the highest quality client-centered legal representation in Louisiana’s criminal and juvenile justice system. Its vision is to create a
community-oriented defender office built upon the
1

Letters consenting to the filing of this amicus brief have
been filed with the Clerk of the Court. No counsel for a party authored this brief in whole or in part, and no person, other than
amicus curiae, its members, or its counsel made a monetary contribution to the preparation or submission of this brief.
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zealous defense of the poor and indigent while acknowledging the strengths of clients, families, and communities. The Orleans Public Defenders Office represents a
substantial number of criminal defendants in the city of
New Orleans. In 2010 alone, the Orleans Public Defenders Office represented defendants in more than
10,500 of the approximately 13,000 new state felony and
misdemeanor cases that were filed in the Orleans Parish Criminal District Court.
This case addresses an issue of great importance to
the Orleans Public Defenders Office because it is yet
another in a long line of cases in which the Orleans Parish District Attorney’s Office has failed to comply with
the obligation to disclose exculpatory and impeachment
evidence to the defense under Brady v. Maryland, 373
U.S. 83 (1963), and its progeny. The integrity and reliability of any criminal trial depend on the prosecution’s
compliance with this longstanding constitutional mandate. The well-documented, persistent failure of the
Orleans Parish District Attorney’s Office to comply
with its Brady obligations undermines the truthseeking function of the criminal trial and greatly impedes the ability of the Orleans Public Defenders Office
to provide meaningful representation to its clients. It
also increases the likelihood that innocent individuals
will be wrongfully convicted and sentenced to long
terms in prison or even death—which has happened repeatedly in Orleans Parish as a result of prosecutors’
suppression of exculpatory or impeachment evidence in
circumstances remarkably similar to this one.
Amicus submits that the startling facts of this case
are, regrettably, neither unique nor surprising in Orleans Parish. As in many other cases described herein,
the instances of nondisclosure here arose from a willingness on the part of the Orleans Parish District At-
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torney’s Office to flout its obligations under this Court’s
precedents by leaving undisclosed information that is
unquestionably material to the defense. Amicus respectfully urges that the Court reinforce the prosecutorial disclosure obligation by reversing the judgment below.
SUMMARY OF ARGUMENT
This Court has long recognized that “[s]ociety wins
not only when the guilty are convicted but when criminal trials are fair; our system of the administration of
justice suffers when any accused is treated unfairly.”
Brady v. Maryland, 373 U.S. 83, 87 (1963); see Berger v.
United States, 295 U.S. 78, 88 (1935). A key safeguard
against such unfairness is the well-established principle
that “the suppression by the prosecution of evidence
favorable to an accused … violates due process where
the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the
prosecution.” Brady, 373 U.S. at 87.
The prosecution’s failure to heed its constitutional
obligation to disclose material exculpatory and impeachment evidence in Petitioner Juan Smith’s case
was not an isolated incident. Over the years, and particularly from 1974-2003 under District Attorney Harry
Connick, the Orleans Parish District Attorney’s Office
has amassed a well-documented record of disregarding
this Court’s mandate in Brady and its progeny. Orleans Parish prosecutors frequently have suppressed
key evidence favorable to the accused; repeatedly have
responded to pretrial discovery requests by informing
defendants that they are “not entitled” to exculpatory
or impeachment evidence; and in at least one instance
purposefully have hidden evidence that exonerated the
defendant. Even after this Court’s decision clarifying
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the scope of a prosecutor’s duty under Brady in Kyles
v. Whitley, 514 U.S. 419 (1995)—which itself involved
the suppression of Brady material by Orleans Parish
prosecutors—District Attorney Connick saw no reason
to change his office’s practice with respect to these issues.
Not surprisingly, the Orleans Parish prosecutors’
chronic disregard for their Brady obligations has had a
material impact on the results of numerous criminal trials, many of which involved the suppression of evidence
strongly resembling the evidence that was withheld in
this case. Four people on Louisiana’s death row were
later exonerated through an acquittal or a decision to
drop the charges after Brady information previously
suppressed by Orleans Parish prosecutors came to
light. And a number of other defendants—many serving life sentences—have been exonerated in the same
manner. In those cases, Brady violations committed by
the Orleans Parish District Attorney’s Office have
threatened to undermine the constitutional guarantee
that “the criminal trial, as distinct from the prosecutor’s private deliberations, [is] the chosen forum for ascertaining the truth about criminal accusations.” Kyles,
514 U.S. at 440. This case is another in that unfortunate series, and the Court should accordingly reverse
the judgment below.

5
ARGUMENT
I.

THE ORLEANS PARISH DISTRICT ATTORNEY’S OFFICE
HAS A NOTORIOUS HISTORY OF FAILING TO COMPLY
WITH ITS O BLIGATIONS UNDER BRADY
A. The Longstanding, Consistent Failure Of The
Orleans Parish District Attorney’s Office To
Comply With Brady Has Persisted Notwithstanding This Court’s Admonition In Kyles

1. It should come as no surprise that the tenure of
Orleans Parish District Attorney Harry Connick has
produced another egregious Brady violation warranting correction by this Court. During Connick’s tenure,
the Orleans Parish District Attorney’s Office compiled
a disturbingly long track record of suppressing favorable, material evidence in violation of Brady. According to a study conducted by Innocence Project New Orleans, at least a quarter of death sentences in Orleans
Parish imposed on Connick’s watch—nine out of thirtysix—were tainted by Brady violations.2 And in at least
nineteen documented non-capital cases, courts held that
Orleans Parish prosecutors failed to disclose favorable,
material evidence.3

2

See Innocence Project New Orleans Report, at 1 (“According to available records, favorable evidence was withheld from 9 of
the 36 (25%) men sentenced to death in Orleans Parish from 19732002.”), available at http://www.ip-no.org/sites/default/files/images/
Press_Release_Report.pdf (last visited Aug. 18, 2011); see also,
e.g., Kyles v. Whitley, 514 U.S. 419, 421-422 (1995); State v. Bright,
875 So. 2d 37, 42-44 (La. 2004); State v. Cousin, 710 So. 2d 1065,
1066 n.2 (La. 1998); State v. Thompson, 825 So. 2d 552, 557-558 (La.
Ct. App. 2002).
3

See Innocence Project New Orleans Report, at 1 (“An additional 25 non-capital cases were examined in which allegations of
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One former assistant district attorney in Connick’s
office attributed this unsettling record to the office’s
traditionally aggressive attitude with respect to disclosing potentially helpful evidence to the defense. He
explained in an affidavit that the practice “was to be as
restrictive as possible with Brady information. … The
policy was ‘when in doubt, don’t give it up.’” Aff. of Bill
Campbell ¶ 7, Truvia v. Julien, No. 04-cv-680, Dkt. No.

evidence suppression were made. In 19 of these cases, courts
found favorable evidence that was indeed withheld, and in all others the court deemed the allegations warranted an evidentiary
hearing.” (footnote omitted)); see also, e.g., Mahler v. Kaylo, 537
F.3d 494, 503-504 (5th Cir. 2008); Robinson v. Cain, 510 F. Supp.
2d 399, 416 (E.D. La. 2007); Perez v. Cain, 2008 WL 108661, at *15,
28 (E.D. La. Jan. 8, 2008); State v. Knapper, 579 So. 2d 956, 960-961
(La. 1991); State v. Rosiere, 488 So. 2d 965, 969-971 (La. 1986);
State v. Perkins, 423 So. 2d 1103, 1107-1108 (La. 1982); State v.
Curtis, 384 So. 2d 396, 398 (La. 1980); State v. Falkins, 356 So. 2d
415, 417 (La. 1978); State v. Carney, 334 So. 2d 415, 418-419 (La.
1976); State v. Lindsey, 844 So. 2d 961, 969-970 (La. Ct. App. 2003);
State v. Lee, 778 So. 2d 656, 667 (La. Ct. App. 2001); State v. Oliver,
682 So. 2d 301, 310-312 (La. Ct. App. 1996); State v. Smith, 591 So.
2d 1219, 1225-1228 (La. Ct. App. 1991); J. on Appl. for PostConviction Relief 4-7, State v. Bright, No. 252-514 (Orleans Crim.
Dist. Ct. Oct. 1, 2002).
Of course, this figure is likely to be “a gross underestimation
of the number of cases in which evidence may have been suppressed” because many Brady violations—which by their nature
involve hidden or suppressed evidence—never come to light. See
Innocence Project New Orleans Report, at 1 n.1. This is especially
true in non-capital cases, in which inmates “have no right to a lawyer at exactly the point in the appeals process at which they could
investigate and prove that favorable evidence was suppressed, or
false evidence presented, at their trial.” Id.
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100-8 (E.D. La. May 29, 2007).4 He also noted that assistant district attorneys often would “deny the Brady
request as ‘not entitled’ and effectively pass the buck to
the judge if indeed the criminal defendant pursued the
information.” Id. Under Connick, the “office stressed
winning cases. … As a result, many cases were tried
notwithstanding the fact that [assistant district attorneys] may have wanted to dismiss certain cases due to
serious questions regarding the defendant’s guilt.” Id.
¶ 9.
2. This pattern of withholding Brady material has
led a number of “Orleans Parish Criminal Court judges
[to] voic[e] their dismay.” Coyle, Lawyers Claim DAs
Withhold Evidence: Kyles Case Fits Pattern, They Say,
New Orleans Times-Picayune, Sept. 21, 1997, at A1; see
also Coyle, Court to DA: Stop Stalling; Office Ordered
to Disclose File, New Orleans Times-Picayune, June 23,
1998, at A1 (Orleans Parish “judges have grown increasingly impatient with what they say are clear violations of discovery laws by prosecutors”). During his
tenure on the Orleans Parish Criminal District Court,
Judge Calvin Johnson repeatedly sounded the alarm
regarding what he perceived as a “‘pattern … not just
based on lethargy, but on an active unwillingness to follow the rule of law.’” Coyle, Court to DA: Stop Stalling. To encourage compliance with Brady, he often
“held prosecutors in contempt” or “ordered them to
take law classes.” Armstrong & Possley, The Verdict:
Dishonor, Chi. Trib., Jan. 10, 1999, at C1. And he eventually took the unusual step of writing a letter to Con4

Truvia v. Julien was one of the many civil suits arising out
of wrongful convictions due to Brady violations by Orleans Parish
prosecutors.
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nick “voic[ing] concern over the increase in violations of
[Brady] by ‘some of your assistant district attorneys.’”
In re Jordan, 913 So. 2d 775, 783 n.14 (La. 2005). According to Judge Johnson, “‘[f]rom (Connick’s) perspective, bad guys are bad guys and whatever we need to
do to put them away is OK[.] But the problem is, every
now and then, it’s not a bad guy. Every now and then,
you’ve got the wrong guy.’” Armstrong & Possley, The
Verdict: Dishonor.
A number of other local judges have voiced similar
concerns. For example, after the prosecution withheld
crucial exculpatory laboratory evidence in the John
Thompson case, “Criminal District Judge Patrick Quinlan, seemingly miffed that the misdeeds unfolded in his
courtroom[,] … called for two public hearings on the
concealment of evidence.” Bell, Evidence Flap Has DA
on Defensive; Connick Insists Case an Aberration,
New Orleans Times-Picayune, May 31, 1999, at A1. In
addition, multiple judges have ordered Orleans Parish
prosecutors to open their entire files to the defense as a
sanction for repeated failures to meet pretrial discovery deadlines. See Coyle, Court to DA: Stop Stalling
(describing such orders from Chief Judge Leon Cannizzarro Jr., Judge Julian Parker, and Judge Johnson).
3. Moreover, Orleans Parish prosecutors’ failure
to comply with Brady has persisted well after this
Court’s 1995 admonition that “the prosecution’s responsibility for failing to disclose known, favorable evidence rising to a material level of importance is inescapable.” Kyles v. Whitley, 514 U.S. 419, 438 (1995).
Kyles itself involved Orleans Parish prosecutors’ “blatant and repeated violations of [that] well-settled constitutional obligation” in a capital case, and raised particular concern because it featured “so many instances
of the state’s failure to disclose exculpatory evidence.”
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Id. at 455 (Stevens, J., concurring). After examining
those instances in detail, this Court rebuked the Orleans Parish District Attorney’s Office for “descend[ing] to a gladiatorial level unmitigated by any
prosecutorial obligation for the sake of truth,” underscoring that “a prosecutor anxious about tacking too
close to the wind will disclose a favorable piece of evidence.” Id. at 439.
Nonetheless, when questioned about the Kyles case
years later, Connick indicated that he “saw no need, occasioned by Kyles, to make any changes” in his office’s
practices with respect to Brady compliance, Connick v.
Thompson, 131 S. Ct. 1350, 1382 (2011) (Ginsburg, J.,
dissenting), because he was “satisfied with what [the]
policy was,” Trial Tr. 184-185, Thompson v. Connick,
No. 03-cv-2045, Dkt. No. 178 (E.D. La. Feb. 6, 2007)
(Connick testimony) (hereinafter “Connick Tr.”). Indeed, Connick displayed a seemingly willful ignorance
of the lessons to be drawn from Kyles:
Q. What is your recollection of what state versus Curtis Kyles involved?
A. I think what sticks out in my mind most is
it wasn’t a Brady case.
Q. That it was not a Brady case?
A. That’s my recollection of it. But—but I
remember that his claim was denied by the
United States Court of Appeals.
…
Q. Do you … recall that his claim was found to
be valid by the United States Supreme Court?
A. Not really.
Connick Tr. at 183; see id. at 176 (“I stopped reading
law books … when I became the DA, and looking at
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opinions.”). And at least some of Connick’s assistants
appeared to share his flagrant disregard for this
Court’s decision: during closing arguments in the Kyles
retrial on remand, “prosecutor Glen Woods said the nation’s highest court was wrong in the famous Plessy vs.
Ferguson case … and it was wrong on Kyles.” Coyle,
Lawyers Claim DAs Withhold Evidence.
Indeed, Orleans Parish prosecutors’ record of compliance with Brady remained dismal even after Kyles,
as evidenced by several Brady violations that prosecutors committed in trials after April 1995—including in
two capital cases. See, e.g., State v. Bright, 875 So. 2d
37, 42-44 (La. 2004) (capital case); State v. Cousin, 710
So. 2d 1065, 1066 n.2 (La. 1998) (capital case); State v.
Lee, 778 So. 2d 656, 667 (La. Ct. App. 2001). Local defense attorneys continued to register concern that “Orleans Parish prosecutors still routinely withh[e]ld evidence, especially in high-profile cases.” See Coyle,
Lawyers Claim DAs Withhold Evidence (“[I]f the
Kyles case resonated nationally, the public scolding has
had little practical effect closer to home, defense attorneys say.”). According to one New Orleans defense attorney, “‘[t]his is a pattern and practice, and if anything, it has gotten worse [since Kyles]. … It is worse
than anywhere else in the state.’” Id. 5

5

Even recently, the Orleans Parish Criminal District Court
granted a new trial to Michael Anderson, the first defendant sentenced to death in Orleans Parish since 1997, after finding that the
prosecution had suppressed a videotaped statement from the sole
eyewitness contradicting her in-court testimony. See Filosa,
Death Row Inmate To Get New Trial, New Orleans TimesPicayune, Mar. 9, 2010, at A5.
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B. Prosecutor Roger Jordan Has A Personal Record Of Disregarding Brady
In addition, former Orleans Parish Assistant District Attorney Roger Jordan—the lead prosecutor in
this case—has his own record of violating Brady. Jordan became the first prosecutor to be sanctioned by the
Supreme Court of Louisiana for withholding favorable
evidence from an accused. In re Jordan, 913 So. 2d at
781. Those sanctions arose from his “undisputed failure
to turn over an eyewitness’s statement to the defense”
in the capital trial of Shareef Cousin—a case that Jordan was first assigned in 1995, around the time he was
assigned this case. Id. at 777, 778.
As discussed in greater detail below, Cousin was
convicted of capital murder and sentenced to death
largely on the testimony of a single eyewitness who
identified Cousin as the perpetrator. In preparing for
trial, however, Jordan interviewed that witness and
learned that she could not see the perpetrator clearly
on the night of the murder because “‘it was dark and I
did not have my contacts nor glasses.’” In re Jordan,
913 So. 2d at 777. “Considering this information, [Jordan] unilaterally determined that the absence of contacts or glasses on the night of the murder did not affect [the witness’s] identification,” and he therefore did
not disclose that statement to the defense. Id. at 778.
The Supreme Court of Louisiana disagreed, ruling that
Jordan “failed to produce evidence which was clearly
exculpatory and should have resolved this issue in favor of disclosure.” Id. at 782. Concluding that Jordan
“knowingly withheld Brady evidence,” the Supreme
Court of Louisiana imposed a deferred three-month
suspension from the practice of law. Id. at 783, 784.
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Jordan’s actions in the Cousin case were not an isolated incident. In 2006, after Jordan had moved to Jefferson Parish, the Supreme Court of Louisiana affirmed
a trial court’s grant of a new trial in a murder case
there because Jordan’s prosecution team “had suppressed material exculpatory evidence” “in two instances.” State v. Miller, 923 So. 2d 625, 626 (La. 2006).
The trial court had found that “prosecutors withheld
their witnesses’ criminal backgrounds from defense attorneys.” See Purpura, Courts Adapt to Absence of
Key Prosecutor; Colleagues Take Lead in Murder
Cases, New Orleans Times-Picayune, Nov. 24, 2007, at 1.
II. THE WITHHOLDING OF MATERIAL EXCULPATORY OR
IMPEACHMENT EVIDENCE BY THE ORLEANS PARISH
DISTRICT ATTORNEY’ S OFFICE HAS DIRECTLY RESULTED I N N UMEROUS W RONGFUL C ONVICTIONS
Under Brady and its progeny, the “touchstone of
materiality is a ‘reasonable probability’ of a different
result.” Kyles, 514 U.S. at 434 (quoting United States
v. Bagley, 473 U.S. 667, 678 (1985)). To be sure, in assessing materiality, this Court has recognized “the difficulty of reconstructing in a post-trial proceeding the
course that the defense and the trial would have taken
had the defense not been misled by the prosecut[ion].”
Bagley, 473 U.S. at 683. But the track record of the Orleans Parish District Attorney’s Office is replete with
examples of wrongfully convicted defendants who have
been exonerated in light of Brady material disclosed
after the fact. Such exonerations have resulted from a
jury’s decision to acquit the accused upon retrial or,
more commonly, the prosecution’s decision to drop the
charges altogether.
In many instances—such as in the examples that
follow—Brady violations committed by Orleans Parish
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prosecutors have done even more than “undermine confidence in the verdict,” Kyles, 514 U.S. at 435; they
have actually changed the result of the trial. Many of
the examples of nondisclosure in these cases resemble
the instances of nondisclosure asserted by Petitioner
here—including suppression of evidence casting doubt
on a key witness’s trial testimony, police reports or
other documents exculpating the accused, information
undermining the prosecution’s theory of the case, and
reports or interview notes implicating a different individual in the crime. Accordingly, amicus submits that
the outcomes in these other cases provide strong evidence of the materiality of the disclosure violations in
this case and support reversal of the judgment below.
A. Four Death-Row Inmates Have Been Exonerated Upon The Disclosure Of Brady Material
Withheld By Orleans Parish Prosecutors
Orleans Parish prosecutors’ suppression of favorable impeachment or exculpatory evidence has resulted
in the wrongful convictions and death sentences of at
least four people. The withholding of such evidence
proved to be unmistakably material in those cases and
bears notable similarities to the situation presented in
this case.
1. The Curtis Kyles case exemplifies the difference that the suppression of favorable evidence can
make. After his first trial ended in a hung jury, Kyles
was convicted and sentenced to death for the 1984 murder of a 60-year-old woman in the parking lot of a New
Orleans grocery store. Kyles, 514 U.S. at 421, 423.
Kyles became a suspect based on a story from an informant who contended, among other things, that he
had purchased the victim’s car from Kyles shortly after
the murder and that the murder weapon and other evi-
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dence could be found at Kyles’s house. Id. at 426-427.
At trial, the prosecution presented physical evidence
that police, acting on the informant’s tip, had found at
Kyles’s house as well as testimony from four eyewitnesses identifying Kyles as the perpetrator. Id. at 430431.
It later came to light, however, that the Orleans
Parish District Attorney’s Office had withheld, among
other things, statements “reveal[ing] that the State’s
informant, who was crucial to the State’s ability to finger Kyles in the first place, was an incessant liar and
schemer who appeared anxious to see … Kyles arrested for the murder.” Kyles v. Whitley, 5 F.3d 806,
834 (5th Cir. 1993) (King, J., dissenting). Indeed, those
statements revealed that the informant “repeatedly
expressed concern that he might himself be a suspect in
the murder.” Kyles, 514 U.S. at 425. The prosecution
also withheld police reports containing statements from
the eyewitnesses describing the perpetrator on the day
of the murder, which differed from the testimony they
gave at trial and were more consistent with a description of the informant than of Kyles. Id. at 441-444. The
prosecution did not disclose this evidence—some of
which bears remarkable resemblance to the withheld
evidence in Petitioner’s case, including statements from
the eyewitness on the night of the murder that contradicted his identification of Petitioner at trial and evidence implicating a different suspect, see Pet. Br. 3445—even though the defense had filed a pretrial motion
requesting that the prosecution disclose any exculpatory or impeachment evidence. Rather, “[i]n its response to that motion, the prosecution based its denial
on the claim that there was ‘[n]o exculpatory evidence,’” Kyles, 5 F.3d at 827 (King, J., dissenting),
which is the same claim the prosecution made in re-
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sponse to Petitioner’s pretrial discovery motion in this
case, see Pet. Br. 4 (“‘[n]o exculpatory or favorable evidence is available to the State at the present time’”).
After examining this previously undisclosed evidence, the dissenting judge on the United States Court
of Appeals for the Fifth Circuit stated that “[f]or the
first time in my fourteen years on this court … I have
serious reservations about whether the State has sentenced to death the right man.” Kyles, 5 F.3d at 820
(King, J., dissenting). This Court agreed that “disclosure of the suppressed evidence to competent counsel
would have made a different result reasonably probable,” Kyles, 514 U.S. at 441, noting that—in light of
the cumulative impact of the undisclosed evidence—
“‘fairness’ cannot be stretched to the point of calling
this a fair trial,” id. at 454; see also Kyles, 5 F.3d at 841
(King, J., dissenting) (“Once the effect of all of the
Brady evidence is considered, what is left of the State’s
case is tenuous at best.”).
It subsequently became apparent that Kyles could
not be convicted in a “fair trial” featuring the previously suppressed evidence. After Kyles’s conviction
was reversed, the prosecution tried Kyles for the same
murder three more times; each trial ended in a hung
jury. After the fifth trial ended in a mistrial, the district attorney’s office decided that it could not obtain a
conviction and dropped the charges. See Coyle, Fifth
Murder Trial a Mistrial: Connick Says He’s Giving up
on Kyles Case, New Orleans Times-Picayune, Feb. 18,
1998, at A1. Kyles was released from prison after having spent eleven years on death row. See Coyle, Jubilant Family Welcomes Kyles, New Orleans TimesPicayune, Feb. 19, 1998, at A1.
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2. Withholding of critical impeachment evidence
by the Orleans Parish District Attorney’s Office also
had a material impact on Dan Bright’s 1996 capital conviction and death sentence. Bright was convicted of
first-degree murder and sentenced to death for the
1995 slaying of a man outside a Ninth Ward bar on Super Bowl Sunday. As in Petitioner’s case, prosecutors
lacked any physical evidence connecting Bright to the
crime; they therefore relied heavily on the testimony of
a sole purported eyewitness who identified Bright as
the assailant. Bright, 875 So. 2d at 42-43. Although
Bright produced two alibi witnesses who testified that
Bright was around the corner at the time of the shooting, the prosecution successfully used the witnesses’
criminal records to impeach their testimony. Id. at 42.
After Bright was sentenced to death, however, information surfaced that prosecutors had suppressed
the same type of impeachment information regarding
their own star witness—namely, that their witness had
an extensive criminal record, that he had been on parole at the time of the incident, and that he was in danger of having his parole revoked because he admittedly
had been drinking that day. Bright, 875 So. 2d at 42-43.
The Supreme Court of Louisiana held that such information “can form an important source for impeachment” and that its “importance … can be heightened”
in cases—such as Petitioner’s—where, aside from the
witness’s identification testimony, there was no evidence linking the defendant to the crime. Id. at 43. The
court found the prosecution’s suppression of such evidence particularly egregious given that “the State utilized the same type of impeachment evidence of prior
convictions that was withheld from the defense,” and
because “[t]he prosecution had responded ‘not entitled’
to a pre-trial request by the defense for the production
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of rap sheets of the State’s witnesses.” Id. Concluding
that “there can be no confidence in the verdict” because
“those responsible for assuring compliance with the law
[did] not follow the rules,” the court granted postconviction relief and vacated Bright’s conviction and
sentence. Id. at 45. The State subsequently declined to
retry Bright, and he was released after spending eight
years in prison, five of which he spent on death row.
See Webster, Hidden Innocence: Wrongful Convictions
Ripple through Court System, New Orleans City Bus.,
May 28, 2007.6
3. Likewise, Shareef Cousin was convicted and
sentenced to death in a trial that would have been materially affected by undisclosed, favorable evidence—
evidence that, similar to the suppressed statements in
Petitioner’s case, undermined crucial eyewitness identification testimony. In 1996, seventeen-year-old Cousin
became the youngest inmate on Louisiana’s death row
after he was convicted of the shooting death of a man
outside a French Quarter restaurant. See Coyle, Port
of Call Case Retrial Ordered: Court Says Teen Treated
Wrongly, New Orleans Times-Picayune, Apr. 15, 1998,
at A1. During Cousin’s trial, the Orleans Parish District Attorney’s Office relied heavily on the testimony
of the victim’s companion, who was the only eyewitness
able positively to identify Cousin as the perpetrator.
See In re Jordan, 913 So. 2d at 777-778. Similar to the
eyewitness in Petitioner’s case, she testified at trial
6

Bright’s death sentence had been set aside in 2000; he was
resentenced to life in prison without parole. See State v. Bright,
776 So. 2d 1134, 1137 (La. 2000) (holding that “the record supports
a conviction of the defendant for second degree murder,” rather
than for the capital crime of first-degree murder).
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that she was certain Cousin was the killer, that she
would never forgive him, and that she would “never
forget” his face. Coyle, Port of Call Case Retrial Ordered; see Pet. Br. 7 (eyewitness testified “that there
was ‘[n]o doubt’ that petitioner was that man; and that
he would ‘never forget [petitioner’s] face’”).
The same witness, however, had given police a
statement on the night of the murder that she “‘did not
get a good look at the perpetrators and probably could
not identify them.’” In re Jordan, 913 So. 2d at 777.
Three days later, the witness further explained that “‘it
was dark and I did not have my contacts nor glasses,’”
and that she could make out only “‘outlines and
shapes.’” Id.; cf. Pet. Br. 13-14 (immediately after the
murder, the eyewitness in Petitioner’s case “‘could not
… supply a description of the perpetrators other th[a]n
they were black males’” and told police he “‘was too
scared to look at anybody’” (emphasis omitted)). The
prosecutor, Roger Jordan, never disclosed the latter
statement to the defense because, “in his judgment,
[the] statement was not material exculpatory evidence
to which the defense would be entitled under Brady.”
In re Jordan, 913 So. 2d at 778. Indeed, he objected
when the defense sought to discover whether the witness had given any other statements to police. Id. at
779. Calling it “obviously exculpatory,” the Supreme
Court of Louisiana concluded that the statement should
have been turned over, “as required by Brady v. Maryland and Kyles v. Whitley.” State v. Cousin, 710 So. 2d
1065, 1066-1067 n.2 (La. 1998) (citations omitted). (It
was this behavior that led to Jordan’s sanction by the
Supreme Court of Louisiana. See supra Part I.B.)
Although it ultimately reversed Cousin’s conviction
and sentence on evidentiary grounds without reaching
the Brady issue, the Supreme Court of Louisiana
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stated that the prosecution should have resolved the
question “‘in favor of disclosure,’” noting that the exculpatory evidence would “be available at the new
trial.” Cousin, 710 So. 2d at 1073 n.8. Once that evidence was available, “the Orleans Parish District Attorney’s Office elected not to retry Mr. Cousin” on remand and dropped the charges. In re Jordan, 913 So.
2d at 779; see Varney, DA Drops Murder Charge; Inmate on Death Row Was Granted New Trial, New Orleans Times-Picayune, Jan. 9, 1999, at A1.
4. A Brady violation also can have material consequences even beyond the particular case in which it
was committed. For example, in 1985, John Thompson
was sentenced to death for the 1984 shooting death of a
hotel executive. See Filosa, Court Overturns Murder
Conviction, New Orleans Times-Picayune, July 18,
2002, at B1. But in 2003, he was granted a new trial—in
which he was ultimately acquitted—on the basis of
newly discovered exculpatory evidence that the Orleans Parish District Attorney’s Office had suppressed
in a separate case. See Filosa, N.O. Man Cleared in ’84
Murder, New Orleans Times-Picayune, May 9, 2003, at
A1.
As in Petitioner’s case, Thompson’s death sentence
was predicated on a prior conviction for an unrelated
crime resulting from a trial in which prosecutors withheld material, exculpatory evidence. Shortly after he
was arrested for the 1985 murder, Thompson was
charged with an unrelated armed robbery. See State v.
Thompson, 825 So. 2d 552, 555 (La. Ct. App. 2002).
Even though the murder occurred before the robbery,
prosecutors tried Thompson on the armed robbery
charge first as “part of the strategy of prosecuting Mr.
Thompson for the murder.” Connick Tr. at 187; see
Cawthorn, Lawyers’ Digging Earns Death-Row Inmate
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a Reprieve, Phila. Inquirer, June 7, 1999, at A1.
Thompson was convicted of armed robbery, and the
prosecution used that conviction as an aggravating circumstance in the capital-murder trial. Thompson, 825
So. 2d at 555. Because of that prior conviction, Thompson waived his right to testify in his own defense in the
capital-murder trial, and he was convicted largely on
the testimony of eyewitnesses to the shooting. Id. at
555-556; Thompson, 131 S. Ct. at 1372 (Ginsburg, J.,
dissenting).
Eighteen years later, just one month before
Thompson’s scheduled execution, an investigator working for Thompson’s defense team uncovered blood evidence “conclusively prov[ing] that [Thompson] was not
the perpetrator” of the armed robbery. Thompson, 825
So. 2d at 553. The prosecution had never disclosed this
evidence to the defense, despite Thompson’s pretrial
request for “access to all materials and information ‘favorable to the defendant’ and ‘material and relevant to
the issue of guilt or punishment,’ as well as ‘any results
of reports’ of ‘scientific tests or experiments.’” Thompson, 131 S. Ct. at 1372 (Ginsburg, J., dissenting). Upon
the discovery of this evidence, an Orleans Parish prosecutor revealed a deathbed confession from his colleague, who indicated that he had intentionally concealed the blood evidence in the armed-robbery case.
See Bell, Robbery Case Thrown Out: Assistant District
Attorneys Accused of Concealing Bloody Pants, Shoes,
New Orleans Times-Picayune, June 30, 1999, at B1.
Thompson was granted a new trial on the robbery
charge, but Connick subsequently dropped the case in
light of the newly released exculpatory evidence. Bell,
Connick Kills Robbery Case; Evidence Allegedly
Withheld, New Orleans Times-Picayune, July 1, 1999,
at B3 (“Connick promptly threw out the robbery
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charge, saying a recent blood test essentially had
cleared the man”). The Louisiana Court of Appeal then
reversed the murder conviction, concluding that
Thompson’s “case is more egregious in that it was the
State’s intentional hiding of exculpatory evidence in the
armed robbery case that led to his improper conviction
in that case and his subsequent decision not to testify in
the instant case because of the improper conviction.”
Thompson, 825 So. 2d at 557.
The Orleans Parish District Attorney’s Office retried Thompson for the murder. At the trial, Thompson
took the stand in his own defense, and his attorneys
presented additional exculpatory evidence regarding
the murder that the prosecution had previously withheld. “The newly produced items included police reports describing the assailant in the murder case as
having ‘close cut’ hair, the police report recounting [an
eyewitness’s] meetings with the [victim’s] family, audio
recordings of those meetings, and a 35-page supplemental police report.” Thompson, 131 S. Ct. at 1376
(Ginsburg, J., dissenting) (citation omitted). After deliberating for less than an hour, the jury found Thompson not guilty. See Filosa, N.O. Man Cleared in ’84
Murder. Thompson was released after spending more
than eighteen years in prison and surviving eight total
execution dates. Id.; see Bell & Philbin, Connick Urges
Judge To Delay Execution, New Orleans TimesPicayune, May 1, 1999, at A1.
B. Numerous Defendants Sentenced To Life In
Prison Have Been Exonerated Upon The Disclosure Of Brady Material Withheld By Orleans Parish Prosecutors
Suppression of key evidence by Orleans Parish
prosecutors also has resulted in the wrongful convic-
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tions of a number of defendants sentenced to life in
prison, who later were exonerated in light of that evidence.
1. Gregory Bright and Earl Truvia each spent
more than twenty-seven years in prison after Orleans
Parish prosecutors suppressed key evidence in their
trial that made the difference between conviction and
acquittal. Bright and Truvia were convicted of seconddegree murder in 1976 and sentenced to life in prison
without parole on the basis of testimony from a single
witness. That witness testified that she watched from
her window as Bright and Truvia rounded the corner
with the victim, she heard shots shortly thereafter, and
she saw Bright and Truvia walk back down the street
without the victim. See Earl Truvia, Innocence Project
New Orleans, http://www.ip-no.org/exoneree-profiles/
earl-truvia (last visited Aug. 18, 2011); Feemster, The
Wrong Arm of the Law, Ford Foundation Report, at 29
(Summer 2004), available at http://www.fordfoundation.org/pdfs/library/ford_reports_summer_2004.pdf
(last visited Aug. 18, 2011).
The prosecution, however, failed to disclose to the
defense evidence casting serious doubt on the witness’s
credibility. The witness suffered from mental illness,
including visual and auditory hallucinations; had a history of drug use and prostitution and had testified under a false name to hide her criminal record; and had
given police the tip implicating Bright and Truvia in
exchange for money. Feemster, The Wrong Arm of the
Law, at 29. Indeed, the prosecution suppressed a subpoena reflecting that the witness was in a mental hospital on the eve of the trial. Id.; see State v. Bright, No.
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252-514, at 3, 5-6 (Orleans Crim. Dist. Ct. Oct. 1, 2002).7
In addition, the prosecution failed to disclose a police
report showing that “the police were pursuing two
other suspects prior to the arrest of the defendants,
based on information from interviews in the crime
scene area” and suggesting “a drug connection as the
motive for the shooting.” Bright, No. 252-514, at 4.
Even though these obviously favorable items were in
their possession, prosecutors once again “repeatedly
asserted either that the defense was not entitled to the
information it sought or that the State was not in possession of that material.” Id.
The Orleans Parish Criminal District Court vacated Truvia’s and Bright’s convictions and ordered a
new trial, finding that, under Brady, “the suppression
of this evidence … was unlawful and inexcusable, and
denied the defendant[s their] constitutional right to a
fair trial.” Bright, No. 252-514, at 7. With respect to
the information regarding the eyewitness’s mental
health, the court emphasized that “[t]his was a single
eyewitness case in which the single eyewitness’[s]
credibility as to the most elemental facts (such as her
identity) has been brought into serious question.” Id.
at 8. Moreover, the court found that the information
regarding other suspects in the police report—which
resembles the suppressed evidence suggesting that individuals other than Petitioner committed the murders
in this case, see Pet. Br. 43-45, 49-54—was “both excul7

This decision is unreported, but it is publicly available as Attachment B to Truvia’s brief in opposition to summary judgment in
the subsequent civil action brought against the prosecutors who
were responsible for the Brady violations. See Truvia v. Julien,
No. 04-cv-680, Dkt. No. 100-2 (E.D. La. May 29, 2007).
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patory and material.” Bright, No. 252-514, at 5. Accordingly, the court held the suppression of such evidence was “sufficient to destroy any confidence in the
outcome of the 1976 trial.” Id. at 6.
On the eve of the retrial, Connick’s successor, thenDistrict Attorney Eddie Jordan, dropped the charges
against Bright and Truvia in light of the newly disclosed evidence. According to Jordan, “‘[t]he way this
case was handled by the former district attorney’s office is inexcusable[.] The mental condition of the state’s
sole witness was vital information that should have
been shared with the defense.’” Perlstein, Jordan
Drops Charges in 1975 Murder; Two Men Freed on Eve
of Retrial, New Orleans Times-Picayune, June 24, 2003,
at B1. Bright and Truvia were released from prison
after spending more than twenty-seven years behind
bars for their wrongful convictions.
2. Orleans Parish prosecutors’ suppression of favorable evidence also led to the wrongful conviction of
Isaac Knapper. In 1979, nineteen-year-old Knapper
was convicted of capital murder and sentenced to life in
prison without parole for the robbery and shooting of a
tourist outside a New Orleans hotel. See State v. Knapper, 579 So. 2d 956, 957-958 (La. 1991). Twelve years
later, a police report surfaced indicating that two different men had committed a similar armed robbery of
tourists days after the murder using the murder
weapon. Id. at 958. The police report also revealed
that the prosecution’s primary eyewitness had given a
description of the murderer that differed from the description he gave at trial. Id. Similar to the witnesses’
accounts of the perpetrators in the suppressed police
report in Petitioner’s case, see Pet. Br. 13-18, such evidence could have been used to impeach the key witness’s identification of Knapper at trial.
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The Supreme Court of Louisiana found that the
prosecution had never disclosed the police report to the
defense, and indeed had responded to a pretrial discovery request for exculpatory information, including any
police reports, by asserting that the defense was “not
entitled” to that information. Knapper, 579 So. 2d at
957, 961. Because the police report “contained evidence, both exculpatory and impeachment, favorable to
defendant,” and because there was “a reasonable probability [such] evidence …, if it had been disclosed to the
defense, would have created a reasonable doubt that
did not otherwise exist,” the court reversed Knapper’s
conviction and sentence. Id. at 960, 961. The Orleans
Parish District Attorney’s Office chose not to retry
Knapper, and he was released from prison shortly
thereafter. See Armstrong & Possley, The Verdict:
Dishonor.
*

*

*

Amicus does not contend that every prosecution by
the Orleans Parish District Attorney’s Office has been
tainted by Brady violations. However, the indisputable
record shows a greater willingness on the part of Orleans Parish prosecutors during the tenure of District
Attorney Harry Connick to disregard or even flout
their disclosure duties, particularly in capital cases. In
reviewing the undisputed failures of disclosure in this
case, the Court should take due account of similar failures in other cases and the fact that, once the full information came to light, the charges were either
dropped or ended in acquittal. Amicus respectfully
submits that—as Petitioner explains—the withholding
of similar favorable, material evidence in this case has
likewise undermined confidence in the jury’s verdict,
and that that is ample reason for finding serious Brady
violations here.
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CONCLUSION
The judgment of the Orleans Parish Criminal District Court should be reversed.
Respectfully submitted.
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