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INTEREST OF AMICI CURIAE1
The National Football League (“NFL”) and Major
League Baseball (“MLB”) (collectively, the “Leagues”)
are unincorporated associations whose member clubs
own and operate professional football and baseball
teams, respectively. The Leagues have developed
successful businesses licensing the rights to televise
their games and to retransmit those copyrighted
telecasts over various media, both domestically and
internationally. Their business models rely on a
settled, statutorily-created legal regime that requires
commercial services to obtain copyright licenses in
order to retransmit programming televised by overthe-air broadcast stations.
The decision below significantly alters that legal
regime and disrupts the marketplace for licensing
rights to broadcast television programming. A divided
panel of the Second Circuit held that copyright
licenses are unnecessary when a service uses “mini
antennas” and individual subscriber-associated copies
of programs to retransmit broadcast programming.
This judicially created loophole allows such services
to avoid the force of the Leagues’ copyrights in broadcasts of their games, eroding the value of one of the
Leagues’ most important assets.
The Leagues thus have a direct and substantial
interest in reversal of the decision below.
1

No counsel for a party authored this brief in whole or in part,
and no party or counsel for a party made a monetary contribution
intended to fund the preparation or submission of this brief. No
one other than Amici or their members made a monetary
contribution to the preparation or submission of this brief.
Letters from the parties consenting to the filing of amicus curiae
briefs have been filed with the Clerk of the Court.
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SUMMARY OF ARGUMENT
Petitioners have demonstrated that the Second
Circuit’s decision in this case cannot be squared
with the text, structure, or legislative intent of the
Copyright Act of 1976; the decision below is
irreconcilable with Congress’ determination in the 1976
Act that commercial enterprises may not retransmit
broadcast programming to paying subscribers without first obtaining copyright licenses. See Pet. Br. 2331. Amici submit this brief to explain the impact of
that decision on the Leagues and their telecasting
practices. As discussed below, the decision allows
technological gimmickry, which serves no valid
purpose, to nullify critically important intellectual
property rights―rights that the Leagues fought hard
to secure from Congress and that have been an
integral part of their businesses for the past four
decades.
I. The NFL and MLB were actively involved in the
debates that led Congress, in the 1976 Copyright Act,
to impose copyright liability on commercial services
that retransmit broadcast television programs. At the
urging of the Leagues and other program owners,
Congress broadened the scope of the public
performance right specifically to encompass such
retransmissions, including the retransmission of
broadcasts of live sports events. For nearly forty
years, it has been settled law that commercial services
must obtain copyright licenses to retransmit broadcast
signals, regardless of the technology such services
employ and regardless of the fact that broadcast
programming is freely available over-the-air. The
courts, Copyright Office, Executive Branch, and
Congress repeatedly have reinforced that settled law
in multiple contexts, including where the broadcast
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retransmission services (like Aereo) use the Internet
as their distribution platform. The decision below
improperly upends the well-established and wellfunctioning legal framework upon which the Leagues
and other program owners have relied in determining
their telecasting strategies.
II. The district court and the dissenting judge
below correctly recognized the perils of eroding the
foundation of the settled legal regime. The decision
below not only permits Aereo and similar services to
commercially exploit the Leagues’ copyrighted
telecasts without compensation; it also unfairly allows
these unlicensed services to distribute, over the
Internet around the world, digital products
comparable to the very valuable products that the
Leagues license to others. It also permits such
services to destroy the exclusivity that the Leagues
(and other program owners) have provided their
various rightsholders in marketplace-negotiated
agreements. And it threatens the significant revenue
stream that the Leagues receive from services that,
unlike Aereo, play by the rules and compensate the
Leagues for the retransmission of broadcasts of their
games.
III. The decision below also jeopardizes copyright
protection that the Leagues and other copyright
owners receive abroad. The Leagues, whose continued
success significantly depends upon expanding their
international fan base, heavily rely upon effective
copyright protection for their telecasts throughout the
world. The decision below unnecessarily places the
United States in violation of several international
treaties, which require the United States and its
trading partners to prohibit retransmission of
broadcast stations over the Internet without the
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consent of the program and station owners. The
decision thus is contrary to a fundamental maxim of
statutory interpretation that courts should construe
statutes, if at all possible, in conformity with U.S.
treaty obligations. The decision also disregards the
reciprocal nature of those treaties; the failure of the
United States to honor its international copyright
commitments could prompt its treaty partners to do
the same, to the detriment of the Leagues and other
U.S. copyright owners.
IV. If program owners, including the Leagues, lose
the substantial benefits derived from retransmission
licensing when they place programming on broadcast
stations, such stations will become less attractive
media for distributing copyrighted content. The
obvious alternative for program owners will be to move
more of that content to non-broadcast networks, where
Aereo-like services cannot exploit such content
without authorization. Thus, if upheld, the Second
Circuit’s decision ultimately may deprive viewers of
popular programming that is now freely available on
over-the-air broadcast television.
ARGUMENT
I. The Decision Below Upends The Settled
Copyright Regime Upon Which The
Leagues Have Relied For Decades.
A. Beginning in the early 1960s, the NFL and
MLB urged Congress to clarify that the copyright laws
protect telecasts of live sports events. Noting the
massive costs and investments involved in producing
professional sports events and the telecasts of those
events, the Leagues sought copyright protection
specifically to ensure that they would have the right
to authorize the retransmission of over-the-air broad-
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casts of their games.
See, e.g., Copyright Law
Revision: Hearing on S. 1361 Before the Subcomm. on
Patents, Trademarks, and Copyrights of the S. Comm.
on the Judiciary, 93rd Cong. 533-37 (1973) (statement
of Bowie Kuhn, Comm’r of Baseball); Copyright Law
Revision: Hearing Before Subcomm. No. 3 of the H.
Comm. on the Judiciary, 89th Cong. 455-57 (1965)
(statement of Pete Rozelle, Comm’r of National
Football League).
In the Copyright Act of 1976, 17 U.S.C. § 101 et
seq., Congress determined that live sports telecasts,
recorded simultaneously with their transmission, are
copyrighted works. See H.R. Rep. No. 94-1476, at 5253 (1976), reprinted in 1976 U.S.C.C.A.N. 5659, 566566 (“1976 Report”); Nat’l Basketball Ass’n v. Motorola,
Inc., 105 F.3d 841, 845 (2d Cir. 1997). Congress
also determined that commercial retransmissions of
sports and other programming on broadcast stations
are “public performances” that require copyright
licenses. See 1976 Report at 88-89; Capital Cities
Cable, Inc. v. Crisp, 467 U.S. 691, 709 (1984). In doing
so, Congress legislatively overruled the contrary
decisions interpreting the 1909 Copyright Act in Fortnightly Corp. v. United Artists Television, Inc., 392
U.S. 390 (1968), and Teleprompter Corp. v. Columbia
Broadcasting System, Inc., 415 U.S. 394 (1974). See
1976 Report at 88-89; Crisp, 467 U.S. at 709.
The Copyright Act reflects Congress’ judgment that
it is simply inequitable for commercial broadcast
retransmission services to profit from selling access
to copyrighted programming without compensating
those who (like the Leagues) create that programming
at great expense, effort, and risk. See 1976 Report
at 89-90. It also reflects Congress’ rejection of the
very arguments that Aereo now advances to avoid
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copyright liability. See, e.g., Staff of H. Comm. on the
Judiciary, Copyright Law Revision Part 3: Preliminary
Draft for Revised U.S. Copyright Law and Discussion
and Comments on the Draft 142 (Comm. Print 1964)
(statement of George Schiffer) (arguing that broadcast
retransmission services should not be subject to
copyright liability because “there’s a right in the public
to receive free broadcasts,” such services “merely
furnish equipment for reception” of these broadcasts,
and “the furnishing of the equipment . . . should not be
deemed to infringe any rights of the copyright
proprietor”); United Artists Television, Inc. v. Fortnightly Corp., 255 F. Supp. 177, 199-200 (S.D.N.Y.
1966) (summarizing defendant’s argument that a
broadcast retransmission service does not make public
performances under the 1909 Copyright Act because
the technology “merely provides a reception service,”
“simply makes available to subscribers a connection to
a master antenna facility,” “serve[s] the same function
as a private receiving antenna,” and “provides the use
of an antenna which television viewers require for
home reception”).
B. Several different types of broadcast retransmission services have emerged since Congress passed
the Copyright Act in 1976. These services use
technologies that vary significantly from the technology available in 1976. See U.S. Copyright Office,
Satellite Home Viewer Extension and Reauthorization
Act Section 109 Report 19-38 (2008), available
at http://www.copyright.gov/reports/section109-finalreport.pdf (“Section 109 Report”) (discussing the use of
microwave, satellite, open video, fiber, Internet
Protocol TV, and other technological advances to
retransmit broadcast programming). All of these
services, however, engage in the same activity that,
Congress decided, requires copyright licenses: the for-
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profit retransmission of broadcast programming.
Accordingly, they all have obtained such licenses.
The same rules apply to services that retransmit
broadcast programming over the Internet. More than
a decade ago, in a copyright action brought by the NFL
and others, a court enjoined the first service that
retransmitted broadcast signals over the Internet
without authorization. See Twentieth Century Fox
Film Corp. v. iCraveTV, Nos. 00-121, 00-120, 2000 WL
255989, at *1 (W.D. Pa. Feb. 8, 2000) (unpublished);
Nat’l Football League v. TVRadioNow Corp., Nos. 00120, 00-121, 2000 WL 34200602, at *1 (W.D. Pa. Feb.
29, 2000) (unpublished). More recently, the Second
Circuit affirmed a preliminary injunction against a
similar service in a copyright infringement action
brought by MLB and others. See WPIX, Inc. v. ivi, Inc.,
691 F.3d 275, 277 (2d Cir. 2012), cert. denied, 133 S.
Ct. 1585 (2013). Other courts also have restrained
services that make unauthorized Internet retransmission of broadcasts, including Aereo and FilmOn X,
which claims to use technology identical to Aereo’s
technology. See Pet. Br. 8 n.2 (citing authority).
At Congress’ direction, the Register of Copyrights
has considered whether Internet services are, or
should be, eligible for “compulsory” licenses that would
allow them to retransmit broadcast programming
without copyright owner authorization. The Register
“has consistently concluded” during the last fifteen
years that such Internet services are not—and should
not be—permitted to do so. ivi, 691 F.3d at 283-84
(citing authority); see Section 109 Report at 188-89
(explaining the various policy reasons for requiring
Internet services to obtain negotiated licenses to
retransmit broadcast programming).
In ivi, the
Second Circuit agreed that Internet retransmission
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services are ineligible for compulsory licensing
under the Copyright Act and therefore must obtain
authorization from copyright owners, concluding that:
“live retransmissions of copyrighted television
programming over the Internet without consent . . .
threaten to destabilize the entire industry,” “substantially diminish the value of the programming,”
and “drastically change the industry, to [copyright
owners’] detriment.” 691 F.3d at 285-86.
Until the decision below, it was settled law (and
commercial expectation) that Internet retransmissions of broadcast programming require copyright
licenses. As the Chairman of the International
Webcasting Association—whose members include
Internet streaming media companies such as
Microsoft, Apple, and RealNetworks—acknowledged,
“Internet webcasters . . . are required to negotiate with
each individual copyright holder before retransmitting
a television broadcast signal over the Internet.”
Copyrighted Webcast Programming on the Internet:
Hearing Before the Subcomm. on Courts and
Intellectual Property of the H. Comm. on the Judiciary,
106th Cong., 2d Sess. 88 (2000) (statement of Peggy
Miles); see also 145 Cong. Rec. S14986-03 (daily ed.
Nov. 19, 1999) (statements of the Chairman and
Ranking Member of the Senate Judiciary Committee,
with jurisdiction over the Copyright Act, expressing
agreement with the Register’s view that Internet
services must obtain negotiated licenses to retransmit
broadcast programming). Accordingly, the Executive
Branch (with congressional approval) executed treaties
that prohibit the United States and its trading
partners from adopting laws that allow Internet
retransmissions of broadcast stations without the
consent of broadcast stations and program owners.
See infra Part III.
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C. The decision below improperly departs from
these well-settled legal principles, international
commitments, and policy determinations. The panel
majority concluded that Aereo may lawfully retransmit broadcast stations over the Internet to paying
subscribers without securing licenses from program
owners. The court reached that conclusion solely
because Aereo uses thousands of dime-sized “miniantennas” and subscriber-associated copies of programs to make individualized retransmissions to each
subscriber. As the dissent below explained, Aereo’s
“Rube Goldberg-like contrivance” is a “sham,” Pet.
App. 40a; it is neither technologically efficient nor
innovative. There is no need for Aereo to use
thousands of mini-antennas when one would suffice;
nor is there any need to make thousands of copies of
each program when one also would be sufficient. The
sole and express purpose of Aereo’s scheme is to avoid
compensating the Leagues and other owners of the
programming Aereo commercially exploits. See id.
According to the panel majority, when a service
using Aereo’s technology retransmits the same
copyrighted broadcast of a program to thousands of
paying subscribers, the service does not make a
“public performance;” it makes thousands of “private
performances” that fall outside a copyright owner’s
exclusive right of public performance. “Under this
theory, Aereo maintains that it may, for example,
stream the Super Bowl ‘live’ to 50,000 subscribers and
yet, because each subscriber has an individual
antenna and a ‘unique’ copy of the broadcast, these are
not ‘public’ but ‘private’ performances.” Id. at 128a29a (Chin, J., dissenting from the denial of rehearing
en banc).
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The Second Circuit thus adopted the very
“technical” approach to the Copyright Act, id. at 33a,
that it expressly had rejected years earlier in
Fortnightly when the nascent cable industry (then
known as “community antenna TV” or “CATV”) argued
that it had configured its technology to make “private,”
not “public,” performances:
[I]t seems clear to us that when one of defendant’s
CATV systems enables several hundred of its
subscribers to view a program simultaneously, it
is engaging in one public performance, not several
hundred private ones.
....
Our conclusion that defendant’s CATV systems
publicly performed the television programs they
made available rests upon the result which they
produced and which defendant clearly intended,
the simultaneous viewing of the programs by its
subscribers, rather than upon the technical
characteristics of the systems, which both sides
have urged upon us.
United Artists Television, Inc. v. Fortnightly Corp., 377
F.2d 872, 879 (2d Cir. 1967), rev’d on other grounds,
392 U.S. 390 (1968); cf. Jerome H. Remick & Co. v. Am.
Auto. Accessories Co., 5 F.2d 411, 412 (6th Cir. 1925)
(rejecting radio station argument that it had
configured its technology to make only “private,” not
public, performances).
This Court in Fortnightly did not reach the question
of whether CATV made “public” performances, concluding only that CATV did not make “performances”
under the 1909 Act. See 392 U.S. at 395 & n.13, 402.
Nevertheless, the Second Circuit’s view on the public
performance issue (as set forth in Fortnightly) makes
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sense. That commonsense view also became the basis
upon which Congress built the Transmit Clause in
the 1976 Copyright Act and upon which the Leagues
and other program owners have relied ever since.
Retransmitting a broadcast of any copyrighted
program (including, for example, a live telecast of the
Super Bowl) to thousands of paying subscribers is
plainly a public performance of that copyrighted work,
regardless of the technology used to make that
retransmission.
II. The Decision Below Threatens An
Important Segment Of The Leagues’
Businesses.
The Leagues are a significant source of very
valuable broadcast television programming that Aereo
expropriates. The NFL currently licenses CBS, FOX,
and NBC the rights to televise (collectively) all of its
playoff games, including the Super Bowl, and approximately 90% of its regular season games. Telecasts of
the remaining 10% of NFL regular season games (by
non-broadcast cable networks ESPN and the NFL
Network) are aired over broadcast television stations
in the local markets of the participating teams. MLB
and its member clubs license broadcasters the rights
to televise over-the-air approximately 400 regular
season and postseason games each year, culminating
with the telecasts of the World Series over the FOX
broadcast network. A prime consideration for the
Leagues in licensing telecasting rights to over-the-air
broadcasters has been the ability of the Leagues to
secure a fair return on their labors when various
media retransmit those telecasts both domestically
and internationally. The decision below unravels the
foundation of this business model by giving away the
Leagues’ broadcast retransmission rights to unlicensed
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commercial strangers, like Aereo, that engineer their
distribution systems to avoid copyright liability.
Aereo asserts that “live sports is a core part of [its]
value proposition.” J.A., Vol. 2, at A-466 (Potenza
Decl. Ex. 25). But Aereo’s “value proposition” comes
at the Leagues’ expense. Aereo achieves its low-price
service only by paying nothing for the broadcast
programming it retransmits to paying subscribers.
The decision below sanctions Aereo’s free-riding and
invites copycat services to join the ride. It also allows
Aereo and services employing Aereo technology to
materially interfere with the ability of the Leagues to
license retransmissions of their content and to receive
meaningful compensation from licensees.
A. The Decision Below Permits Aereo-Like
Services To Offer, Without Licenses,
Digital Products Comparable To Those
The Leagues License Others To Offer.
1. When the Leagues license broadcasters the
rights to televise NFL and MLB games over-the-air,
those rights do not necessarily include the additional
rights to stream the telecasts to Internet-connected
devices such as personal computers, tablets, and
smartphones. Cf. N.Y. Times Co. v. Tasini, 533 U.S.
483 (2001) (holding that a grant of rights to include an
article in a print medium does not include the separate
rights to publish that article electronically). The
Leagues and broadcasters separately negotiate these
very valuable rights. And in certain cases, the
Leagues may reserve Internet rights for their own use
or for licensing to third parties, pursuant to a variety
of marketplace-negotiated terms and conditions and
the payment of additional consideration.
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For example, the NFL authorized FOX to retransmit
the FOX broadcast of Super Bowl XLVIII on
FoxSportsGo.com, as well as via the Fox Sports Go
mobile app to iPhone and iPad users. Anyone could
receive that retransmission without charge by logging
on to the FOX website or downloading the FOX mobile
app. FOX also obtained a license from the NFL to
stream the NFC Divisional and Championship games,
on a FOX website, to subscribers of various cable
systems that partnered with FOX. CBS and NBC
obtained similar rights for their playoff broadcasts.
Aereo siphoned and then streamed the same NFL
playoff telecasts to its paying subscribers in direct and
unfair competition with the broadcast networks―
without compensating the NFL or complying with
any of the terms and conditions that the NFL had
negotiated with the networks. See Gaining Yards,
Aereo Blog (Feb. 24, 2012, 2:21 PM), http://blog.aereo.
com/2012/02/aereo-football/ (Aereo touting its unlicensed Internet offering of the 2012 Super Bowl as
superior to NBC’s licensed offering).
The ability of Aereo to commandeer Internet rights
to marquee sports events such as the Super Bowl and
World Series is a major driver of its commercial
success. As Aereo’s CEO has explained: “Demand
for broadcast TV events like the Super Bowl and
Olympics has been driving sign-ups.” Josh Wein,
Aereo Reportedly Hits Capacity Issues in Atlanta and
Miami, FierceOnlineVideo (Feb. 5, 2014), available at
http://www.fierceonlinevideo.com. Indeed, Aereo ran
out of capacity to serve new subscribers in certain of
its markets a few days before this year’s Super Bowl.
See Ryan Bushey, Streaming Live TV Service Aereo
Won’t Accept New Customers in New York for the
Super Bowl, Business Insider (Jan. 31, 2014), available at http://www.businessinsider.com (“Streaming TV
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startup Aereo is at full capacity for the Super Bowl
this weekend, according to DSLReport.com’s Karl
Bode. Bode attempted to sign up for an antenna to
watch the Super [B]owl but was told the company had
reached full capacity and could no longer accept new
customers.”).
By providing unlicensed access to
broadcasts of marquee sports events through the
Internet, Aereo undermines the market value of those
rights to the Leagues and its licensees.
2. The Leagues recognize that many of their fans
want access to telecasts of all NFL and MLB games,
not only those available on local over-the-air broadcast
stations. Fans also increasingly wish to view television programming, including sports programming,
on a variety of Internet-connected devices. And fans
located abroad want the same ability to view NFL and
MLB telecasts as fans located in the United States. To
meet these demands, the Leagues have licensed rights
to provide a variety of innovative digital products that
include retransmissions of broadcasts of their games.
For example, the NFL has authorized licensees to
offer the following packages:


NFL Sunday Ticket, which allows DirecTV
subscribers (and those in geographic areas
where DirecTV’s satellite service is unavailable) to view out-of-market telecasts of NFL
games on Sunday afternoons.



NFL Sunday Ticket Max, which allows NFL
Sunday Ticket subscribers to view out-ofmarket games on Internet-connected computers, tablets, and smartphones.



NFL Sunday Ticket Online, which allows
subscribers to certain Canadian cable systems
to view NFL telecasts online.
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NFL Game Pass, which allows fans located in
many foreign countries to view NFL telecasts
of preseason and regular season games over
the Internet and via mobile devices.
NFL Mobile, which has allowed customers of
Verizon to view on their smartphones telecasts
of NFL games on Sunday, Monday, and
Thursday nights.

MLB offers comparable subscription packages, i.e.,
MLB Extra Innings (which provides out-of-market
MLB telecasts to satellite and cable subscribers)
and MLB.TV (which offers those telecasts over the
Internet, including via mobile devices). The objective
of these offerings, like the NFL offerings, is to allow
fans worldwide to view all telecasts of MLB games
over a combination of media, including broadcast
television, cable, satellite, and Internet-connected
devices. The revenues from these packages are an
important source of income that permits the Leagues
and their member clubs to provide the entertainment
product that millions of fans worldwide enjoy.
As a practical matter, it is not difficult for an Aereolike service to replicate any of the NFL packages
because all NFL games are generally available on
one or more broadcast television stations. Aereo is
currently streaming more than 100 broadcast
television stations from a dozen markets across the
country. By streaming just nine or ten stations from
select markets, an Aereo-like service could offer to
Internet-connected devices precisely the same package
of telecasts that DirecTV offers with NFL Sunday
Ticket Max. And because the service would pay
nothing for the retransmission rights (under the
decision below), it could provide its unlicensed version
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of the NFL packages at a price substantially below
that which DirecTV charges for its licensed product.
The decision below also would allow an Aereo-like
service to sell packages that are even more attractive
and valuable than those the NFL’s licensees make
available, without paying for the right to do so. For
example, beginning next season, the NFL has licensed
Verizon to provide its customers with smartphone
access to only those NFL telecasts available locally
over-the-air. In return, Verizon pays the NFL a
licensing fee. That fee does not include the right to
offer the NFL telecasts on tablets; the NFL has
licensed that right to its broadcast partners beginning
next season, subject to various conditions. Under the
decision below, an Aereo-like service could offer NFL
telecasts from local and distant markets on both
smartphones and tablets, regardless of whether its
subscribers are customers of Verizon or one of
Verizon’s competitors.
Because most of the games made available via
MLB’s subscription packages are televised by nonbroadcast regional sports networks (such as MASN
and Comcast SportsNet), an Aereo-like service could
not fully replicate those products. An Aereo-like
service could, however, offer a package containing any
or all of the approximately 400 MLB regular season
and postseason game telecasts available on broadcast
television each year, including telecasts of the World
Series.
The decision below allows Aereo and
comparably-engineered services to appropriate, for
their own commercial gain, any of these MLB telecasts
and make them available to subscribers throughout
the world―without paying any licensing fee and
without complying with any marketplace-negotiated
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terms or conditions applicable to MLB-licensed
products.
3. Aereo says that the “core issue” in this case is
whether consumers can pay Aereo to receive the same
“local, over-the-air broadcast television programming”
they can receive with a roof-top antenna. Resp’t Cert.
Br. 1 (emphasis added). That is misleading. Although
Aereo currently confines its service to retransmitting
broadcast signals locally (offering New York City
signals to New York subscribers, Boston signals to
Boston subscribers, etc.), the legal theory adopted by
the Second Circuit, and advocated by Aereo, does not
include any geographic limitation. Under the Second
Circuit’s interpretation of the Copyright Act, any
service can stream, for example, New York City
broadcast signals to subscribers in Los Angeles or
Sydney, Australia or anywhere else in the world―
simply by using the same contrived “mini-antenna”
technology to make individualized transmissions that
Aereo uses. See J.A., Vol. 6, at A-1580 (testimony of
Aereo’s CEO) (touting Aereo’s ability to provide the
New York station’s telecast of the Super Bowl to
subscribers in the Caribbean). Aereo-clone FilmOn X,
for example, has streamed New York signals to
viewers in Washington, D.C. and elsewhere―thus
negating the exclusive rights of Washington broadcast
stations to air certain programming by allowing
FilmOn X’s subscribers to view identical programming
on New York signals.
Aereo initially confined its operations to providing
New York signals to New York residents only. It did
so to ensure that the anticipated legal challenges could
be brought only in New York where it could avail itself
of uniquely favorable (albeit controversial) precedent.
See Pet. App. 54a-55a (Chin, J., dissenting). Once the
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New York courts ruled in its favor, Aereo began
expanding its operations throughout the nation. The
Leagues believe that if Aereo prevails before this
Court, Aereo again would expand its operations―this
time to provide subscribers around the country (and
the world) with broadcast programming that the
Leagues and others have licensed their rightsholders
to provide on an exclusive basis in particular geographic markets or over particular media. Destroying
that market-negotiated exclusivity will impair the
value of that programming and disserve the public
interest. See United Video, Inc. v. FCC, 890 F.2d 1173
(D.C. Cir. 1989) (affirming FCC rules prohibiting cable
systems from importing on out-of-market broadcast
signals programming licensed exclusively to stations
in the local market).
B. The Decision Below Will Likely Reduce
The Fees That The Leagues Receive
From Retransmissions By Licensed
Services.
Cable systems (e.g., those operated by Time Warner
Cable and Comcast) and satellite carriers (e.g.,
DirecTV and DISH) currently pay more than $300
million annually in “compulsory licensing” fees for the
right to retransmit broadcast programming. The
copyright owners of sports programming (including
the NFL and MLB) collectively receive about $100
million of that $300 million annually. In addition,
the Leagues and other content owners indirectly
receive a share of the several billion dollars that
cable systems and satellite carriers pay broadcasters
for the right to retransmit broadcast signals. Those
retransmission consent fees help fund the license fees
that broadcasters pay content owners and enable
broadcasters to make the investments necessary to
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produce the cutting-edge NFL and MLB telecasts
viewers enjoy today.
The dissent below recognized some of the harmful
ramifications of the Second Circuit’s decision, including that cable and satellite companies and other
licensees would likely “seek elimination of, or a
significant reduction in, their retransmission fees,” or
may “adopt[] an Aereo-like system to avoid these fees
entirely.” Pet. App. 130a (Chin, J., dissenting from the
denial of rehearing en banc). The decision below in
fact provides cable systems and satellite carriers with
a roadmap to avoid paying retransmission royalties
in direct contravention to the intent of the Copyright
Act of 1976. Cable systems and satellite carriers
already have signaled their interest in following
Aereo’s lead, should Aereo prevail. See Andy Fixmer
et al., DirecTV, Time Warner Cable Are Said to
Weigh Aereo-Type Services, Bloomberg, Oct. 26, 2013,
available at http://www.bloomberg.com. Even without
cloning Aereo’s technological contrivance, cable
systems and satellite carriers might seek to leverage
an Aereo victory in order to avoid paying (or at least
reducing) retransmission royalties.
Furthermore, the objective of Aereo and similar
services is to take subscribers away from cable
systems and satellite carriers and to attract the socalled “cord cutters.” To the extent these Aereo-like
services succeed, the retransmission fees that the
Leagues and other content owners receive from
satellite and cable will ultimately be less than they
otherwise would be, perhaps drastically so. That is
because the total amount of such fees is tied to the
number of cable and satellite subscribers. Once lost,
those fees will not be recouped.
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III. The Decision Below Undermines International Copyright Protection For The
Leagues’ Telecasts.
In addition to their domestic licensing agreements,
the Leagues have negotiated separate and additional
agreements with foreign broadcast services. MLB
currently provides telecasts of its games to viewers
in 233 countries pursuant to such marketplacenegotiated licensing agreements. NFL fans in a
comparable number of foreign countries receive NFL
telecasts. If upheld, the decision below will impair the
copyright protection afforded to these foreign telecasts.
The United States has ratified several treaties
requiring it and its trading partners to prohibit
retransmission of broadcast stations over the Internet
without the consent of the program and station
owners. For example, a free trade agreement between
the United States and Australia provides that “neither
Party may permit the retransmission of television
signals (whether terrestrial, cable, or satellite) on the
Internet without the authorisation of the right holder
or right holders, if any, of the content of the signal and
of the signal.” Free Trade Agreement, U.S.-Austl., art.
17.4.10(b), May 18, 2004, 43 I.L.M. 1248, available at
http://www.ustr.gov. Other treaties contain similar
language. See generally Section 109 Report at 188-89.
Our trading partners have met their obligations
under these agreements. E.g., ITV Broad. Ltd. v.
VCatchup Ltd., Case C-607/11 (Court of Justice of the
European Union, Mar. 7, 2013), available at http://eurlex.europa.eu/ (concluding that European Union
copyright law prohibits the unauthorized retransmission of broadcast signals over the Internet); Nat’l
Rugby League Invs. Pty. Ltd. v. Singtel Optus Pty. Ltd.
[2012] FCAFC 59 (Austl.) (holding that an Aereo-like
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service that allowed subscribers to stream individual
copies of sports programming over the Internet and
smartphones infringed on the copyrights of the
Australian Football League and the National Rugby
League); cf. Rogers Commc’ns Inc. v. Soc’y of
Composers, Authors and Music Publishers of Can.,
[2012] 2 S.C.R. 283 (Can.) (“Focusing on each
individual transmission,” as the Second Circuit has
done, “loses sight of the true character of the
communication activity in question and makes
copyright protection dependent on technicalities of the
alleged infringer’s chosen method of operation. Such
an approach does not allow for principled copyright
protection.”).
The decision below disrupts this international
harmony. It not only places the United States in
violation of its international obligations; it also
makes the United States an outlier in the world
community in terms of failing to safeguard copyright
owners’ right to authorize Internet retransmissions
of their broadcast programming.
See generally
Jane C. Ginsburg, Aereo in International Perspective:
Individualized Access and U.S. Treaty Obligations,
The Media Institute (Feb. 18, 2014), available at
http://www.mediainstitute.org.
If other countries
believe that the United States—the world’s leading
exporter of copyrighted works and one of the
world’s most vocal proponents for strong copyright
protection—fails to comply with its own international
copyright commitments, copyright owners like the
Leagues will have an even more difficult time
attempting to secure such protection abroad.
This Court presumes that Congress intends its
statutes to comply with the United States’ international obligations. “It has been a maxim of statutory
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construction since the decision in Murray v. The
Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804), that
‘an act of congress ought never to be construed to
violate the law of nations, if any other possible
construction remains.’” Weinberger v. Rossi, 456 U.S.
25, 32 (1982). This maxim’s continuing vitality is
“beyond debate.” Edward J. DeBartolo Corp. v. Fla.
Gulf Coast Bldg. & Constr. Trades Council, 485 U.S.
568, 575 (1988); see also Restatement (Third) of The
Foreign Relations Law of the United States § 114
(1987) (“Where fairly possible, a United States statute
is to be construed so as not to conflict with
international law or with an international agreement
of the United States.”). “If the United States is to be
able to gain the benefits of international accords and
have a role as a trusted partner in multilateral
endeavors, its courts should be most cautious before
interpreting its domestic legislation in such manner as
to violate international agreements.” Vimar Seguros
y Reaseguros, S.A. v. M/V Sky Reefer, 515 U.S. 528,
539 (1995).
The decision below does not heed those admonitions.
The Copyright Act can reasonably be construed to
require Aereo to obtain licenses before retransmitting
broadcast signals over the Internet, consistent with
this country’s treaty obligations. Indeed, other courts
and copyright scholars already have concluded that
this construction is not only reasonable, it is correct.
See Pet. Br. 8 n.2. The Second Circuit made no effort
to reconcile the language of the U.S. Copyright Act
with U.S. international commitments. Nor did it
examine how its interpretation could undermine
reciprocal treaty rights. See Att’y Gen. of Can. v. R.J.
Reynolds Tobacco Holdings, Inc., 268 F.3d 103, 122 &
nn.21-23 (2d Cir. 2001) (recognizing the risks of
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judicial interpretation that
reciprocal treaty rights).

would

undermine

IV. The Decision Below Will Limit The
Availability Of Valuable Programming On
Broadcast Television.
Allowing Aereo and comparable services to avoid
the dictates of the Copyright Act will irreparably harm
not only copyright owners like the NFL and MLB, see
ivi, 691 F.3d at 285-87; it also will undermine the
“important federal interest” in protecting over-the-air
broadcasting, Turner Broad. Sys., Inc. v. F.C.C., 512
U.S. 622, 663 (1994). If copyright holders lose their
exclusive retransmission licensing rights and the
substantial benefits derived from those rights when
they place programming on broadcast stations, those
stations will become less attractive mediums for
distributing copyrighted content. The option will be to
move that content to paid cable networks (such as
ESPN and TNT) where Aereo-like services cannot
hijack and exploit their programming without
authorization.
The decision below places broadcast television at
a significant disadvantage to non-broadcast cable
networks in terms of the ability to acquire valuable
programming. That disadvantage, in turn, adversely
impacts the millions of households in the United
States that do not subscribe to cable or satellite and
thus do not receive non-broadcast cable networks.
FCC, Annual Assessment of the Status of Competition
in the Market for the Delivery of Video Programming;
Fifteenth Report 5 (July 22, 2013), available at
https://www.fcc.gov.
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CONCLUSION
The Court should reverse the judgment of the court
of appeals.
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