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Through a series of international conventions, most of 
the developed world and much of the developing world 
have implemented legislation prohibiting the bribery 

of foreign officials. Though active enforcement has lagged 
behind US enforcement efforts, that dynamic is beginning 
to change. Especially in Western Europe, several countries 
have become active in their enforcement efforts. In turn, a 
number of global settlements has led to investigations in the 
countries where the improper inducements were alleged to 
have been directed.

In terms of the Foreign Corrupt Practices Act (FCPA), 
the nature and pace of US enforcement continues to 
expand. Increasingly, US enforcement officials are relying 
on the accounting and record-keeping provisions of the 
FCPA as a critical enforcement tool. More aggressive inves-
tigative techniques are also being employed, particularly as 
a means of holding individuals accountable. But in addition 
to the increasing level and breadth of enforcement activity, 
three major developments took place in 2010 that are likely 
to have a major impact on enforcement and compliance 
efforts in the years to come.

The UK Bribery Act of 2010
In April 2010, in response to widespread criticism as to 
the effectiveness of its existing legal regime, the United 
Kingdom adopted the Bribery Act 2010, which is generally 
referred to as the “UK Bribery Act.” The Bribery Act replac-
es a series of anti-bribery acts going back to 1889 with a 
legal regime that, in certain respects, exceeds the breadth 
of the FCPA. It establishes criminal but not civil liability. 
Individuals can be sentenced to up to 10 years in prison. 
For organizations, no limitation is placed on the amount of 
fines that can be assessed.

Scheduled until recently to become effective in April 
2011, the effective date of the Bribery Act was moved back 
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As international practitioners in both private and public international 
law, we must take into account the growing interface and consequenc-
es of the evolution of international criminal law on our practices. We 

believe that this issue reflects our concern with this area of law and the chal-
lenges it presents for our members’ professional activities. The issues are hot 
and becoming even more so as we go to press.

The new UK Bribery Act has already appeared in the contracts we are 
negotiating, and its scope is having an effect on the advice we give our clients 
regarding compliance with the Foreign Corrupt Practices Act in particular and 
more generally anticorruption legislation worldwide.

Our Section has closely followed the enactment and now the enforcement of 
the new pretrial detention law in Russia as many of us advise clients doing busi-

ness in Russia; in fact, we have had ongoing conversa-
tions with the Russian judiciary since ABA President 
Stephen Zack met with Justice Vyacheslav Lebedev 
during the Section’s program in Moscow in September 
2010. Moreover, David Crane, a member of our Coun-
cil, has convened meetings of interested members to 
examine the most likely criminal neglect leading to the 
untimely death of the attorney Sergei Magnitsky dur-
ing his incarceration in a Moscow jail in 2009.

Following the enactment of the Oklahoma “Anti 
Sharia” Statute (as well as others either enacted or in 
the process of being considered by state legislatures) 
our Section generated a report and recommendation, 
which our Council approved at the Section Spring 
Meeting in April in Washington, D.C., and which the 
ABA House of Delegates will consider this summer at 
the ABA Annual Meeting in Toronto. For those read-
ers who would like more information on this subject, 
I invite you to contact our policy officer, Ron Bet-
tauer, at ron.bettauer@verizon.net.

And who of us has not encountered difficult cultural issues when advising 
clients doing business in China and elsewhere in the world? At our Spring 
Meeting, we had a number of programs highlighting sensitive cultural issues in 
transnational legal practice.

Finally, a teaser for our upcoming Fall (or Autumn, if you prefer) Meeting in 
Dublin, Ireland: “A Lawyer’s Survival Guide to Dublin.”

I hope you enjoy this issue, and I look forward to seeing you at our Section 
Retreat and Annual Meeting in Toronto. For more information, visit www2.
americanbar.org/calendar/international-law-2011-section-retreat-and-annual-
meeting/Pages/default.aspx. F
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In this issue of ILN, we focus on the subject of international criminal law. 
International criminal law can encompass many things. Some think of it as 
a subject matter that deals with crimes against humanity and fundamental 

human rights, genocide, and war crimes. Others think of it as including crimes 
of money laundering, terrorism, and financial crimes. The correct answer, of 
course, is that it is both.

In the article dealing with anti-bribery enforcement, Deming, a vice-chair of the 
Anti-Corruption Committee of the ABA Section of International Law, discusses the 
UK’s Bribery Act of 2010, comparing it to its American counterpart, the FCPA, and 
also bringing us up to speed on the new regimes being implemented by numerous 
multilateral lending institutions, such as the World Bank, the International Mon-
etary Fund, and other regional development banks. Deming concludes that nowa-
days having an effective compliance program to deter corruption-related activities 
is a must for any organization involved in international business.

Dealing with another aspect of white-collar crime, Firestone writes about Russia’s 
new law on pretrial detention. He notes that prior practice led to widespread corrup-
tion, where a simple threat of pretrial detention would make a business owner pay 
up. The new law, in his view, is having a positive effect on pretrial detention practices. 
Firestone, however, notes a surprising judicial resistance to the new law. He writes 
that on several occasions judges would deny applications for release on pre-textual 
grounds. Firestone concludes that the law of pretrial detention will have significant 
effect on the perception of how safe it is to do business in Russia.

Young and Wang bring us a fascinating and educational, albeit tragic, story of a 
young lawyer practicing in China. The authors describe how cultural differences and 
varying legal expectations may put one in trouble with authorities. The authors note 
that in China many legal protections that are taken for granted in the Western world, 
such as Miranda rights, simply do not exist or exist in a vastly different form. The 
authors caution that one must understand not just the laws but also the legal culture 
of China in order to avoid the fate of the unfortunate lawyer.

Olson analyzes a case of Haradinaj where the ICTY appeals chamber ordered 
the first post-acquittal retrial based on its interpretation of the right to a fair trial. 
The appeals chamber held that the right to a fair trial belongs not only to the 
defendant but to the prosecution alike. Olson argues that as a result the defini-
tion of the term in international criminal law may have been recast.

Criminal law in an Islamic context is often misinterpreted and misunder-
stood. Said discusses what it is, what it is not, and why misinterpretations occur. 
He does so in the context of the Koran and Sharia.

Deffenti and Doll give an overview of one of the most important recent deci-
sions for international arbitrators: Dallah v. Pakistan. The authors discuss the UK 
Supreme Court decision as well as the decision of the Paris Court of Appeal, 
which have reached opposite results under French law.

Finally, in Briefly Noted, Peter Henner brings to you an overview of the case 
dealing with the Oklahoma statute that barred Oklahoma courts from consider-
ing Sharia and international law. The outcome of the case is yet unknown, but 
the implications for international law can be profound.F

Catherine M. Doll (cmdoll@debevoise.com) is a partner at Debevoise & 
Plimpton in New York City.
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al Anti-Corruption Committee, is a principal at Deming 
PLLC in Washington, D.C., and Kalamazoo, Michigan. 
Author of The Foreign Corrupt Practices Act and the 
New International Norms (2d ed. ABA, 2010), he has 
served in various capacities with the U.S. Securities and 
Exchange Commission and the U.S. Department of Justice.

to July 1 as a result of delays associated with the issuance 
of interpretative guidance by the UK’s secretary of state for 
justice. The guidance is helpful in providing greater clarity 
as to how the Bribery Act will be interpreted and applied. 
But, as opposed to the previously proposed guidance, the 
guidance as ultimately issued is generally viewed as sug-
gesting a more relaxed approach toward how the new law 
will be interpreted and enforced. Nevertheless, the UK’s 
Serious Fraud Office, which investigates suspected cases of 
serious or complex fraud, has reaffirmed its commitment 
to aggressive enforcement of the Bribery Act.

One of the Bribery Act’s key provisions is a discrete 
offense prohibiting the bribery or attempted bribery of a 
foreign public official to obtain business or to obtain an 
advantage in the conduct of business. This offense largely 
tracks the Organisation for Economic Co-operation and 
Development’s Convention on Combating Bribery of For-
eign Public Officials in International Business Transactions. 
The act’s prohibition applies to any branch of government, 
at any level, as well as those exercising public functions 
in any public agency or public enterprise and officials or 
agents of public international organizations. The concept of 
“advantage in the conduct of business” includes not only 
inducements intended to secure business, but also induce-
ments that could in any way help a business.

The Bribery Act also creates a more general prohibition 
on the giving and receiving of a bribe, offering or promis-
ing a bribe, and requesting or agreeing to receive a bribe. 
Unlike the FCPA, the prohibition applies to the bribery 
of public officials as well as anyone in the private sector. 
This more general prohibition seeks to address conduct 
intended to induce improper performance of a “relevant 
function or activity.” Improper performance is intended to 
be induced where it is intended that, by paying the bribe, 

the recipient of the bribe would be expected to act other 
than in good faith, in an impartial manner, or in accord-
ance with a position of trust. Expectations are judged by 
standards within the UK and not local standards.

Under the Bribery Act, a bribe can include a promise 
or anything that might be of value to the recipient. It does 
not matter whether the improper inducement is made in 
an indirect manner. The inducement in question cannot be 
improper if permitted by the written law of the jurisdiction 
in question. As long as they are reasonable and proportion-
ate, the issued guidance expressly allows for bona fide hos-
pitality, promotional, or other business expenditures. Yet 
no exception for facilitation payments is provided. Pros-
ecutors are expected to use their discretion. Prosecutions 
for facilitation payments are expected to be remote. The 
consequences may be different if the payments become a 
more regular practice.

Of particular significance is the Bribery Act’s creation 
of an entirely new offense for the failure of a commercial 
organization to prevent bribes being paid by anyone “asso-
ciated with” the organization. Those “associated with” the 
organization may include anyone performing services for or 
on behalf of the organization. In the absence of “adequate 
procedures,” or what may be described as an effective com-
pliance program, an organization can be held strictly liable.

The new offense applies to all forms of commercial 
organizations, including any organization that does busi-
ness in the UK, regardless of where the underlying act of 
bribery occurred. As a consequence, as long as it carries 
on business in the UK, a foreign company can be found 
liable for the failure to implement “adequate procedures” 
for conduct taking place in a foreign country that bears 
no relationship to any business that may take place in the 
UK. Under the issued guidance, whether a company has 
securities listed in the UK or has a subsidiary that carries 
on business in the UK is not, in itself, determinative as to 
whether the company does business in the UK.

Aside from demonstrating that an improper induce-
ment was not made, an organization can also defend itself 
by proving that it had in place “adequate procedures” 
designed to prevent bribery. The meaning of “adequate 
procedures” is not defined in the Bribery Act. It is left to 

Anti-Bribery Enforcement
continued from page 1
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the secretary of state to issue “guidance” as to what consti-
tute adequate procedures. The final guidance issued by the 
secretary of state relating to adequate procedures is formu-
lated around six general principles:

1.	 �Proportionate procedures. A commercial organiza-
tion’s procedures to prevent bribery by people associ-
ated with it are proportionate to the bribery risks it faces 
and to the nature, scale, and complexity of the commer-
cial organization’s activities. They are also clear, practi-
cal, accessible, effectively implemented, and enforced.

2.	 �Top-level commitment. The top-level manage-
ment of a commercial organization (be it a board of 
directors, the owners, or any other equivalent body 
or person) are committed to preventing bribery by 
people associated with it. They foster a culture within 
the organization in which bribery is never accept-
able. They take steps to ensure that the organization’s 
policy to operate without bribery is clearly commu-
nicated to all levels of management, the workforce, 
and any relevant external actors.

3.	� Risk assessment. The commercial organization 
assesses the nature and extent of its exposure to 
potential external and internal risks of bribery on its 
behalf by people associated with it. The assessment is 
periodic, informed, and documented.

4.	� Due diligence. The commercial organization applies 
due diligence procedures, taking a proportionate and 
risk-based approach, in respect of people who per-
form or will perform services for or on behalf of the 
organization, in order to mitigate identified bribery 
risks.

5.	� Communication and training. The commercial 
organization seeks to ensure that its bribery pre-
vention policies and procedures are embedded and 
understood throughout the organization through 
internal and external communication, including 
training, that is proportionate to the risks it faces.

6.	� Monitoring and review. The commercial organi-
zation monitors and reviews procedures designed 
to prevent bribery by people associated with it and 
makes improvements where necessary.

For companies, particularly those that are issuers regis-
tered with the U.S. Securities and Exchange Commission 
(SEC), complying with the Bribery Act should not pose a 
serious problem. Many of the considerations for determining 

the adequacy of internal controls under the FCPA’ s account-
ing and record-keeping provisions will be the same as those 
that will be necessary to establish the “adequate procedures” 
defense. Similarly, for companies that are not issuers and 
that have truly effective and comprehensive FCPA compli-
ance programs that meet the U.S. Federal Sentencing Guide-
lines, the Bribery Act should not pose a problem.

Nonetheless, care must be exercised to harmonize com-
pliance policies governed by the FCPA and Bribery Act. 
For example, facilitations payments will need to be prohib-
ited throughout an organization. Prohibitions on improp-
er inducements to private individuals or entities, often 
described as “private bribery,” will also need to be imple-
mented throughout an organization. Unlike the accounting 
and record-keeping provision, the FCPA’ s anti-bribery pro-
visions do not apply to foreign subsidiaries. For that reason, 
special care needs to be exercised to ensure that the prohibi-
tions extend to all foreign subsidiaries and affiliates.

The Multilateral Lending Institutions
In 2010, the World Bank, the International Monetary 
Fund, and other regional development banks, includ-
ing the African Development Bank, the Asian Develop-
ment Bank, the Inter-American Development Bank, and 
the European Bank for Reconstruction and Development, 
agreed to the implementation of a cross-debarment regime 
among the multilateral development banks. The implica-
tions are daunting. In principle, debarment at one of the 
participating multilateral development banks will now 
automatically extend to the other participating multilateral 
development banks.

Complying 
with the UK Bribery Act should 

not pose a serious problem for 

companies, particularly those 

that are issuers registered  

with the SEC.
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Over time, the World Bank has implemented a sophis-
ticated system of guidelines and procedures to enforce and 
adjudicate violations of the anti-bribery regime. In this 
regard, a unique voluntary disclosure program is now in 
place at the World Bank to encourage individuals and enti-
ties to disclose improper practices in exchange for eligibility 
to participate in procurement opportunities. It is a rigorous 
process requiring an internal investigation, full disclosure, 
and complete cooperation. Yet it affords a chance for an 
entity to make a clean break with its past in order to avail 
itself of procurement opportunities with the World Bank.

Though the regional development banks have yet to 
take these steps, they have typically followed the model 
of the World Bank in terms of anticorruption policies 
and procedures. The reach of the anticorruption poli-
cies of the multilateral lending institutions cannot be 
overstated. Even entities that neither seek nor anticipate 
pursuing opportunities through the multilateral lending 
institutions may be affected. Failure to bring their busi-
ness practices into compliance with these policies may 
bear on an individual’s or entity’s ability to secure busi-
ness opportunities through others, whether as a subcon-
tractor or in another capacity.

The Dodd-Frank Act
Legislation adopted in 2010, and which is commonly 
referred to simply as “Dodd-Frank,” created programs 
within the SEC and the Commodity Futures Trading 

Commission for people to report violations of the laws 
and regulations subject to their jurisdiction. In the con-
text of anti-bribery enforcement, this is significant in 
that the FCPA is specifically subject to the SEC’s jurisdic-
tion. When the monetary sanctions exceed $1 million, a 
reward from 10% to 30% of the sanctions actually recov-
ered may be awarded.

Many of the precise contours of the Dodd-Frank leg-
islation remain subject to implementing regulations. But, 
in general, a number of additional protections for whis-
tleblowers were created. A major expansion of the relief 
previously afforded under Sarbanes-Oxley was included 
permitting direct access to federal courts, a much longer 
statute of limitations, and double backpay. These rights 
and remedies for whistleblowers cannot be waived or sub-
ject to a predispute arbitration agreement.

Significantly, Dodd-Frank also requires public dis-
closure by issuers to the SEC of payments made to the 
United States and foreign governments relating to the 
commercial development of oil, natural gas, and min-
erals. This includes exploration, extraction, processing, 
export, and other significant actions relating to oil, natu-
ral gas, or minerals, or to the acquisition of a license for 
any such activity. Also included are payments made by 
issuers’ subsidiaries, partners, or affiliates, or by any enti-
ty under their control, to the United States or a foreign 
government for such development.

Changing Attitudes
Aside from the risk of prosecution, the implications rela-
tive to procurement opportunities will increasingly be a 
factor in changing attitudes relative to compliance and in 
the manner in which investigations are resolved. Whether 
it be the European Union’s Public Procurement Directives 
or similar requirements imposed by other countries and 
many organizations, like the multilateral lending institu-
tions, eligibility for procurement opportunities can be 
forfeited with a finding of involvement with corruption-
related activities. For any organization engaged in any 
form of international business, it is now virtually mandat-
ed that it have an effective compliance program in place to 
deter improper inducements to foreign officials.  F

Dodd-Frank 
is significant in the context of 

anti-bribery enforcement because 

it makes the FCPA specifically 

subject to the SEC’s jurisdiction.
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In 2010, the number of defendants detained before tri-
al in Russia dropped by almost 50,000, or 25%. The 
reasons for this dramatic decrease and the recent his-

tory of recent pretrial detention reform in Russia provide 
insight into the nature of contemporary Russian corrup-
tion, the efforts of President Dmitry Medvedev and lib-
eral reformers to combat it, and some of the obstacles to 
achieving significant reform.

According to human rights activists and many business 
owners, trumping up criminal charges and threatening a 
business owner with detention is one of the most common 
techniques by which corrupt officials extort money in Rus-
sia. Even if a case is obviously fabricated and has no future 
in court, the simple threat of detention before trial (especial-
ly given the notoriously bad conditions and rampant infec-
tious diseases in Russian jails) is often sufficient to make a 
victim pay to close the case.

Therefore, reform of pretrial detention has long been 
a focus of human rights and anticorruption efforts. These 
efforts reached fruition in 2001, when Russia passed a new 
Code of Criminal Procedure (CCP), which substantially 
liberalized Soviet-era practices. The new CCP provided 
that detention could be imposed only if no other less 
restrictive measure was sufficient and allowed judges to 
release defendants on various conditions, including recog-
nizance, bail, and house arrest.

Nevertheless, prosecutors and investigators (both of 
whom play a role in detention applications in Russia) con-
tinued to seek detention routinely, often on the grounds 
that secret “operational information” indicated that the 
defendant would flee if released. And judges continued to 
grant these applications, usually at a rate of over 90%.

In what was probably the most notorious example, 

former executives of the Yukos oil company Mikhail 
Khodorkovsky and Platon Lebedev were ordered detained 
as flight risks upon their arrests in 2003 even though they 
were charged with nonviolent claims, had known that 
they would be charged, and had nevertheless elected to 
stay in Russia. After several years of such practice, reform-
ers sought additional changes in the law.

In 2008, Business Solidarity, a nongovernmental orga-
nization dedicated to protecting business owners against 
law enforcement extortion, called for a moratorium on 
pretrial detention in cases involving entrepreneurs and, in 
October 2008, organized public hearings to advance this 
effort. The hearings were attended by prominent lawyers 
and businesspeople, reform-minded Duma deputies, and 
foreign experts including a US magistrate judge and an 
expert from the European Court of Human Rights.

Following these hearings, in December 2008, the presi-
dential administration proposed, and the Duma passed, 
an amendment to the CCP providing that secret “opera-
tional information” that had not been subject to verifica-
tion in a court hearing could not serve as the basis of a 
judicial detention order. As a result of the December 2008 
amendment, the frequency with which prosecutors sought 
detention dropped, but according to many in the legal and 
business communities, the abuses continued.

At follow-up hearings organized by Business Solidarity 
in late 2009, defense lawyers and businesspeople claimed 
that corrupt law enforcement officials continued to evade 
the law by fabricating evidence to create the appearance of 
risk of flight. For example, defense lawyers claimed that 
officers deliberately sent notices to appear to the wrong 
address and then used the suspect’s failure to appear as 
grounds for obtaining an order authorizing his detention 
as a flight risk.

The problem of pretrial detention in Russia received more 
attention in November 2009 after the death in custody of 
lawyer Sergei Magnitsky, a partner in a Moscow-based US 
law firm, who represented, among other clients, Hermitage 
Capital Management, a London-based hedge fund that was 

Business, Corruption, and 
Pretrial Detention in Russia
By Thomas Firestone

Thomas Firestone (firestoneta@state.gov) is resident 
legal adviser at the US Embassy-Moscow. The views and 
opinions expressed in this article are those of the author 
and do not necessarily reflect the position of the Depart-
ment of Justice or the US government.
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once one of the largest portfolio investors in Russia.
Magnitsky was arrested and charged with criminal 

tax evasion after he provided testimony about an alleged 
scheme orchestrated by corrupt officers in the Ministry of 
Internal Affairs (MVD) to steal $230 million from the state 
budget. (According to Magnitsky, the corrupt MVD officers 
fabricated grounds for a search of his law offices, seized 
documents belonging to Hermitage investment vehicles, 
falsified them to insert faux directors, and then used this 
fraudulent control to encumber the companies with phony 
liabilities, which were then used as their basis for obtaining 
a $230 million tax refund from the Russian government.)

Magnitsky was held in pretrial custody for 11 months 
and, according to his former law partner, pressured to recant 
and give false testimony.  He eventually died in pretrial cus-
tody after being denied medical treatment for a pancreatic 
condition, and his death sparked international outrage.

After the Magnitsky scandal and continued lobbying 
by the business community, President Medvedev pro-
posed additional amendments to the CCP, which were 
passed by the Duma in December 2009.

These amendments were aimed at limiting abuse of 
criminal tax charges for extortionate purposes and pro-
hibited pretrial detention in tax cases absent a judicial 
finding that the defendant (1) had no permanent place 
of residence, (2) could not be identified, (3) previously 

violated a pretrial release order, or (4) had hidden from 
investigators or the court. The amendments also provided 
that a taxpayer could be relieved of all criminal tax liabil-
ity by paying all outstanding taxes due and also increased 
the minimum threshold amount for initiating a criminal 
tax prosecution, thereby making it more difficult to bring 
criminal tax cases.

Shortly thereafter, the president proposed more amend-
ments, which were passed by the Duma in April 2010. 
The April amendments extended the special requirements 
for pretrial detention in tax cases to a broad list of speci-
fied crimes involving “entrepreneurial activity” including 
fraud, embezzlement, money laundering, illegal restric-
tion of competition, trademark infringement, securities 
fraud, and bankruptcy fraud.

The April amendments also provided that bail could 
be offered in the form of real property (previously the law 
only provided for bail in the form of cash or securities), 
allowed that bail could be granted at any stage in criminal 
proceedings (previously the law excluded the possibility 
of release on bail once a case had been sent to court), and 
also required that a judge consider any bail application 
when considering a prosecutor’s request for detention (the 
law previously contained no such requirement).

Available evidence suggests that the 2009 and 2010 
reforms are working. According to supreme court statis-
tics, the number of applications for initial pretrial deten-
tion (upon the defendant’s arrest) dropped from 215,506 
in 2009 to 164,554 in 2010. The number of applications 
for extension of pretrial detention (required to be filed at 
the 2-month, 6-month, and 12-month marks if the trial has 
not yet started) also decreased, from 220,911 in 2009 to 
184,543 in 2010. The number of detention applications 
granted by courts also decreased correspondingly, from 
194,396 in 2009 to 148,156 (for initial applications) and 
from 216,759 in 2009 to 180,686 in 2010.

In short, almost 50,000 fewer people were detained 
pending trial in 2010 as compared to 2009. Significantly, the 
decrease in the initial detention rate (about 25%) is much 
greater than the decrease in the total number of criminal 
cases filed (approximately 5%), leaving no doubt that the 
reduction is the result of changes in the law rather than in 
the number of crimes committed or criminal cases brought.

Yet, for reasons that are not entirely clear, the change in 
the law appears to have had a much greater effect on prosecu-
tors and investigators than on judges. Although the number 
of detention applications filed by law enforcement dropped 
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significantly in 2010, the percentage of detention applications 
granted by judges remained the same as it was in 2009: 90% 
for initial applications and 98% for extensions. Given the 
much stricter legal standards, one would expect to see some 
reduction in the percentage of detention applications granted 
by judges (even allowing for the fact that prosecutors are exer-
cising much more restraint and discretion in asking judges for 
detention). But this is not the case.  

Moreover, according to some, judges in certain cases 
affirmatively attempted to defeat the reforms by deny-
ing release applications on the dubious grounds that the 
charged crimes were not “entrepreneurial” and therefore 
did not fall within the ambit of the April amendments.   
For example, in one case, a judge held that the defen-
dant’s alleged fraud could not be considered “entrepre-
neurial activity” which, he said, necessarily involves the 
honest pursuit of profit, a seemingly bizarre ruling that 
would appear to and defeat the entire purpose of the April 
amendments.

Khodorkovsky and Lebedev were denied release on 
similar grounds, prompting Khodorkovsky to declare 
a hunger strike with the demand that the president be 
informed that the judiciary was sabotaging his reforms.  
(Khodorkovsky ended his hunger strike a day later after 
his message was reportedly delivered to the president.)

When asked about the judiciary’s alleged failure to imple-
ment the reforms, Supreme Court of the Russian Federation 
Chief Justice Vyacheslav Lebedev denied Khodorkovsky’s 
claim of judicial sabotage but publicly conceded that “pres-
sure on the courts from certain individuals [whom he did 
not identify] probably exists.” Others were even bolder, 
claiming explicitly that the courts’ failure to fully implement 
the reforms was the result of a combination of a corrupt 
influences, including pressure from Russian law enforce-
ment agencies seeking to keep business competitors locked 
up as a way of destroying their businesses.

But these theories still do not explain the discrepancy 
between judges’ response to the reforms and the responses 
of prosecutors and investigators, who would presumably 
be subject to the same corrupt pressures that are allegedly 
brought to bear on judges.

The history of the battle over pretrial detention in Russia 
suggests several broader conclusions about reform, corrup-
tion, and the prospects for the rule of law in Russia. First, the 

fact that Russia had to pass a special law prohibiting detention 
in business cases shows the extent to which business is under 
attack and the extent to which human rights abuses are as 
driven by economic as by political motivations.

Second, the business community’s success in achieving 
real reform suggests that, contrary to popular perception, 
Russian civil society initiatives, when focused on very spe-
cific ends and pursued in conjunction with liberal elites, 
can succeed.

Third, while President Medvedev’s commitment to com-
bating corruption is often questioned, his focus on reform of 
pretrial detention suggests an understanding of law enforce-
ment corruption and a serious intention to combat it.

Fourth, while it is often contended that, in Russia, 
changes in the law will not have any meaningful effect 
without changes in the popular “mindset,” the reduction 
in pretrial detention resulting from changes to the CCP 
suggests that legislative changes do have independent sig-
nificance and can bring about changes in practice.

Fifth, for reasons that are not entirely clear, it appears 
that law enforcement agencies are much more responsive 
to changes in the law than the judiciary. In short, pre-
trial detention provides a useful barometer for measuring 
reform in Russia, and continued monitoring of the imple-
mentation of the new laws can provide useful insight into 
the prospects for establishing the rule of law in Russia.  F
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Once, a few years ago, the prospect of a West-
erner facing China’s criminal justice system 
was essentially a fantasy fit only for mov-

ie stars like Richard Gere. There were a few instances of 
violent crimes committed by Westerners, such as theft or 
drug dealing, and routine punishment was uncontroversial. 
However, the majority of foreigners came to China as inves-
tors and were thus warmly welcomed. Nonviolent trans-
gressions were treated leniently, and Westerners were often 
deported rather than entered into the local justice system.

Expectations
In recent years, an increasing number of Westerners have 
moved to China to benefit from its economic growth and 
booming industry. There were nearly 250,000 foreigners 
registered with work permits in China as of 2009. China 
rarely grants work permits to uneducated foreigners, as 
it has no need to import manual labor. Most foreigners 
work as managers and executives or technicians, and most 
speak little, if any, Chinese. Most carry their home cul-
ture’s view of right and wrong, and assume that they know 
enough to avoid legal trouble in China.

However, in recent years, a surprising number of for-
eigners is learning about Chinese justice firsthand. While 
there are no reported statistics on the numbers of foreign 
nationals in Chinese jails and detention centers, anecdotal 
information suggests that Chinese policy may be changing 
in favor of treating Westerners more like Chinese citizens, 
and Westerners may find their culturally shaped expecta-
tions dashed like waves upon the reality of Chinese crimi-
nal procedure.

Compared to Chinese citizens, Westerners have par-
ticularly high expectations for government to respect their 
individual rights. The American culture, in particular, has 

created expectations that defendants are entitled to protec-
tions from the power of the state, through such vehicles as 
Miranda rights and “reasonable cause” for a search warrant, 
and so on. For many Americans, this culture is so “normal” 
that it is invisible, and it is assumed to be based on universal 
rights and expectations. One recent case serves as an illustra-
tion that Westerners should leave their expectations at home 
when they move to China. Like an increasing number of for-
eigners in China, a young American lawyer spoke no Chi-
nese and knew little about Chinese culture but took a job in 
China without understanding that Chinese regulations could 
be fundamentally different from his expectations.

The Crime
The lawyer worked at a foreign company as foreign legal 
counsel in a Chinese city. He had a work visa and was 
allowed to advise on the law of his home country (a broad-
er mandate than granted by state bar authorities) but not 
on Chinese law.

However, when his employer was under investigation by 
Chinese authorities, and police appeared to conduct a warrant-
less search, he prevented the search. He did not understand 
that, because they were administrative police conducting an 
administrative search, they did not need search warrants. 
Coming from a culture that prizes restraint on authority, this 
lawyer thought he was taking heroic action. Instead, he ended 
up with a criminal record in a Chinese prison, imperiling his 
bar membership back home.

If this lawyer had known the history of office build-
ing regulation in China, he would have known that police 
have access to all offices of foreign-invested entities at all 
times, and foreign-invested entities may only locate their 
premises in buildings that have obtained approval for use 
by foreigners. One perhaps forgotten reason for this is so 
that police can readily monitor foreigners’ activities and 
prevent activities that are harmful to Chinese society.

The police also demanded to see the young lawyer’s 
original passport and work visa. He only had copies 
in his pocket, preferring to keep the original safe in his 
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apartment. Chinese regulations require that one’s passport 
and visa be carried at all times, although many people do 
carry only copies of them. The police demanded that he 
take them to his apartment to get his original passport. 
(The police team included a translator.) The lawyer was 
unwilling to go with the police and swore at them. Such 
righteous defiance absolutely infuriated the police, who 
are not used to such disobedience except from hardened 
criminals. They pulled him out of his chair, and a genu-
ine physical tussle erupted, ending with two men on the 
ground. The lawyer was taken down to one of Beijing’s 
detention centers after the fight.

The Criminal Procedure
Many critics complain that Chinese efforts to follow the 
rule of law are meaningless. However, this position starts 
with a cultural assumption: State power can be excessive 
and should be restrained to prevent abuse. If one starts 
with the different premise that public chaos and disor-
der are even greater threats than the abuse of government 
authority, then a strong state power is tolerable, and abuses 
become relatively insignificant. China’s legal system, like 
many non-Western systems, is little concerned with the 
abuse of state power, instead trusting in state power as 
a necessary force for the greater good in order to protect 
ordinary citizens from malicious citizens.

There are several violations of China’s Code of Criminal 
Procedure visible in the young lawyer’s case. At least two 
of them are very common: Officials stretch their discretion 
to the limits of authority imposed by the Criminal Law and 
Code of Criminal Procedure and defendants have limited 
access to evidence. In addition, there are conditions for 
which Westerners may not be prepared: Defendants have 
very limited access to lawyers and no access to friends or 
family, and the trial is not the first test of the evidence. The 
entire process differed significantly from what his Western 
upbringing and legal training had led him to expect.

Stretching the Limits of Authority
Detention without charge often exceeds statutory bases. 
Under Chinese criminal procedure law, a suspect may be 
detained for up to 14 days while the facts are investigat-
ed. After 14 days, the law states that the suspect shall be 
released or a warrant for arrest shall be issued. In the case 
of the American lawyer, the police made no effort to obtain 
examination by the People’s Procuratorate (the highest 
national agency in China responsible for both prosecution 

and investigation) within 14 days, even though the full facts 
of the alleged crime occurred in the presence of the police 
and therefore further investigation of the facts was fairly 
simple. There was no complicated set of facts to unravel, no 
missing witnesses to identify.

In cases where the crime is serious, such as those involv-
ing a gang or multiple crimes committed in different cities, 
the suspect can be held for up to 37 days without charge. 
In the young lawyer’s case, the police held him for 37 days, 
without charge and without access to friends or family. It 
defies reason that this crime justified treatment as a “serious 
crime” equal to gang activity. Thus the gravity of the political 
consequences appeared to justify treatment of the defendant 
as a serious criminal, justifying extended detention.

Delays in prosecutor’s indictment inquiry. Criminal 
suspects who have been formally arrested (as opposed to 
merely detained in jail) and charged are by law required to 
be investigated and indicted or released within 3 months 
(Criminal Procedure Code Article 124). Prosecutors have 
an additional 2 months in grave cases, and a further 2 
months in cases where the punishment is 10 or more 
years’ imprisonment (Articles 126, 127).

The police are supposed to file formal charges, and 
then the director of the Legal Division of the Police should 
release the defendant’s file for transfer to the Procurator-
ate. By law, after 6 weeks the Procuratorate must indict the 
suspect or drop the charges. However, there are many days 
that are not included in the count. There can be weeks of 
time where the suspect’s file is in transit and thus the clock 
is not running against any authority.
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Limited Right to Evidence
Prisoner’s right to evidence for defense. Defendants 
have the right for their defense lawyers to consult, extract, 
and duplicate the judicial documents pertaining to the 
evidence against the defendant. This right begins when 
the People’s Procuratorate notifies the defense that it has 
begun to examine the case for prosecution.

Counsel’s access to defense evidence is limited. There 
is one defense reading room, and all defense lawyers must 
review their clients’ files in this one room, under supervi-
sion. There is a copy machine in the defense reading room, 
and under supervision, defense counsel is allowed to copy 
certain documents. Moreover, the room is only open for 
half of each business day, and its limited size requires that 
defense counsel make appointments in advance to have 
access to the room. It can take 7 to 14 days from the time 
a request is made to view the evidence to the date when 
defense counsel can actually view the evidence. Therefore, 
the earliest date at which defense counsel can see the evi-
dence against the defendant is 2 to 3 weeks after a case is 
transferred by the police to the Procuratorate.

No right to copy or view all photographic and 
video evidence. While the law requires that the defense 
be allowed to copy all evidence, in practice prosecutors 
do not permit the defense to copy videotape evidence or 
photographs. The concern is that the defense might leak 
photos or video footage to the press or to third parties out-
side the government agencies involved. In balancing the 
interest of the state to prevent leaks against the interests of 
the individual defendant, individual prosecutors routine-
ly disregard a defendant’s right to have his defense team 

fully analyze all the evidence, including videos. In the case 
described, the police submitted only 3 short clips, of fewer  
than 15 seconds each, to represent what they described as 
a 1-hour event. The video of the provocations that led to 
the criminal acts were omitted. Out of context, the young 
lawyer’s actions appeared unprovoked and erratic.

Limited Access
Limited right and access to counsel. Access to a lawyer is 
limited to only 2 instances in the 37-day pre-charge peri-
od, although a defendant is allowed to have 2 lawyers, so 
a total of 4 meetings with counsel is possible. However, no 
defense can be mounted during this stage, as there are no 
charges and no evidence available to the defendant. Fur-
thermore, the defendant is not allowed to have any contact 
with family, friends, or non-Chinese counsel.

Once charges are filed and the case is transferred to 
the Procuratorate, then the defense has a right to mount 
a defense. The defendants are now allowed to meet with 
lawyers when they desire. However, most Chinese lawyers 
handle cases on a flat-fee basis, so there is little interest 
in frequent meetings. Furthermore, such meetings are not 
always held in a private room but sometimes with a Chi-
nese guard standing nearby.

Limitations on outside contact. There are other 
restrictions that a foreigner might not expect. For example, 
Chinese detention centers do not allow suspects to have 
access to foreign newspapers, even if they include stories 
about the foreigner’s case. Such a story might be expected 
to boost morale and encourage the foreigners to defend 
themselves more vigorously.

In addition, defense counsel is not allowed to bring out 
any handwriting from the defendant. Therefore, no per-
sonal notes to family members may be delivered. There 
is no regulation for this, but it is police practice and con-
sistent with the purpose of causing a defendant to admit 
wrongdoing and accept punishment.

If a foreigner’s family arranges counsel in its home 
country, and wishes the counsel to speak with the foreign 
defendant in his native language, the family will probably 
be disappointed. Foreigners are given no right to meet 
with any counsel other than the Chinese defense counsel 
or a staff member of the foreigner’s diplomatic mission. 
The young lawyer did have access to his consulate, which 
did send someone to meet him roughly once per month 
and report back to his parents. However, the reality of con-
sulate meetings is that consulate staff can do very little and 
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are often not sympathetic to compatriots who get them-
selves arrested in China.

Prisoner’s right to sign legal documents from his 
home country. There is no Chinese statutory basis to 
revoke a person’s civil rights upon arrest or detention. 
Chinese detainees retain their political rights, such as the 
right to vote in elections. Only convicts lose their civil 
rights. However, in practice, the police frequently refuse 
to allow detainees to sign legal documents. As a matter 
of custom, a defendant is only allowed to sign powers of 
attorney for his Chinese counsel and documents related 
to the Chinese case.

Harsh physical conditions. Physical conditions in 
Chinese detention centers are less comfortable than West-
ern defendants would expect and can be worse than the 
conditions in prisons. There are often 12 men or wom-
en to a cell. Soft mattresses are not used, as they could 
promote infestations of lice, etc. Daily showers are not 
allowed, although tooth brushing is permitted. There have 
been reports that shaving is performed with a shared razor, 
and in a country with difficulty in admitting an HIV/AIDs 
problem, shaving is not advised.

Outdoor access may be limited to a very small space, 
something like an airshaft, and so may not even qualify 
as daily outdoor exercise by Western standards. Diet is 
generally limited to cabbage and potatoes. Prisoners who 
get some money deposited into their jail account may buy 
small luxuries like soap, toothpaste, and extra food.

Trial has a different purpose. While “presumed inno-
cent” is enshrined as a primary principle in most Western 
minds, Chinese law and the surrounding culture consid-
ers that principle to be one among many. The Criminal 
Procedure Law states that the aim of the law is to ensure 
“punishment of criminals and protection of the innocent 
against being investigated for criminal acts” (Chinese 
Criminal Procedure Law, Article 2).

The system does not serve a defendant who is eager to 
review evidence, prepare a defense, and fight the charges. 
The entire system is designed to punish criminals as effi-
ciently as possible. A high priority, in order to confirm 

police actions, is to obtain a confession of guilt. In balancing 
an individual defendant’s interests against the protection of 
society, the individual cannot outweigh the rest of society. 
That would be to allow the tail to wag the dog.

The US understanding of the word “trial” is as a test 
of the evidence. However, the Chinese word for trial is 
kai-ting, or open-the-court. The root of the word does not 
mean testing of evidence; it means a demonstration of the 
reasons that someone is punished by the state. When the 
court is in session, or “open,” the facts are presented to 
the judge. However, in a significant sense, the testing of 
evidence is done well before the parties arrive in court. 
By the time the defense is allowed to be involved for trial, 
the only remaining issue is to determine the length of the 
sentence. The Chinese courts pride themselves on a near-
perfect conviction rate. This is understood to show that 
they do not waste resources on innocent suspects.

Surprising Twist
In a twist that might surprise a Westerner, the police 
brought civil charges against the young lawyer. They 
requested the price of a new camera to replace a camera 
they allege was broken in the fight and minor medical bills 
for one police officer who showed that he received abra-
sions to his elbow. They also claimed damages for emo-
tional injury. The criminal court moved the civil claims to 
a civil court. The lawyer’s family paid the police all of their 
civil demands in order to settle the civil case and possibly 
soften the prosecution.

The young lawyer was tried, found guilty, and con-
victed. He was sentenced to imprisonment and banish-
ment. Fortunately, the sentence was a relatively light seven 
months’ imprisonment, instead of the maximum of three 
years. This meant he had only a month more than time 
already served in detention. Given his unhappy experience 
in China, he had no plans to return. Unfortunately, there 
is a growing number of foreigners who move to China to 
enjoy an expatriate lifestyle and are not prepared for Chi-
nese culture. Importing Western expectations to China can 
cause them real harm.  F
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An international criminal tribunal has ordered a 
retrial once before, but not after the defendant 
had been acquitted and set free. This changed 

on July 19, 2010, when the appeals chamber for the 
International Criminal Tribunal for the former Yugoslavia 
(ICTY) in The Hague quashed the acquittal of Kosovo’s 
former prime minister, Ramush Haradinaj, on the grounds 
that the trial valued expediency at the cost of fairness. The 
tribunal then ordered the immediate detention of Haradi-
naj, along with his two codefendants, Idriz Balaj and Lahi 
Brahimaj. For Haradinaj and Balaj, the order meant that 
they would return to the same Hague detention unit they 
freely walked away from 27 months earlier. It is there 
where they rejoined Brahimaj—the lone defendant to have 
been found guilty—to await retrial.

The ICTY appeals chamber’s ruling in Prosecutor v. 
Haradinaj represents a significant legal development in 
international criminal law. Never before has an interna-
tional criminal tribunal so boldly defined the “right to a 
fair trial” as one that is not the defendant’s alone. This arti-
cle reviews the Haradinaj ruling and discusses the broader 
implications on the international criminal law field.

The Indictment
From March until September 1998, Haradinaj served as de 
facto and later official commander of the Kosovo Libera-
tion Army (KLA)—an ethnic-Albanian guerrilla force that 
defied Slobodan Milosevic’s Serbian troops in the Kosovo 
War. Haradinaj earned acclaim among Albanians, and scorn 
among Serbs, for his “freedom fighting” efforts, and in late 
2004 he became Kosovo’s prime minister. He served for 100 
days until he surrendered himself to The Hague in 2005.

According to the indictment, the KLA murdered, tor-
tured, raped, and abducted numerous civilians under 

Haradinaj’s charge. Many of the victims were ethnic Serb, 
Roma, or Egyptian civilians living in Kosovo, or ethnic 
Albanians in Kosovo suspected to have collaborated with 
Serb forces. The prosecution charged Haradinaj with 37 
counts of war crimes and crimes against humanity under 
articles 3 and 5 of the ICTY Statute. The charges hinged on 
the theory that Haradinaj, with Balaj and Brahimaj, led a 
joint criminal enterprise in the shared attempt to consoli-
date control over Kosovo through ethnic cleansing. The 
prosecution also charged the defendants on an individual 
basis for their alleged roles in directing the KLA crimes.

Witness Intimidation at the First Haradinaj Trial
The Haradinaj trial began in March 2007 and was plagued 
by witness intimidation from day one. Nine potential high-
profile witnesses were reportedly killed, three while in the 
ICTY’s witness protection program. Several other witnesses 
withdrew, some of whom did so even after appearing in 
The Hague to testify. Of the 18 subpoenas issued by the 
trial chamber, only 13 were honored. Two of the noncom-
pliant witnesses, both central to the prosecution’s case, 
refused to testify despite the legal threat of imprisonment 
for contempt: One witness, “Kabashi,” told the ICTY via 
videolink that protective measures “only exist within the 
boundaries of the courtroom, not outside it” and that he 
would rather be imprisoned for contempt than testify in 
The Hague. The other witness, whose name was never 
revealed, appeared before the tribunal but did not com-
plete his testimony out of fear for his life.

After six months, with Kabashi and the other witness 
still reluctant to testify, the trial chamber ruled that the 
deadlines had passed, rejected requests for more time, and 
directed the prosecution to close its case. The chamber 
gave this order despite Kabashi’s pending contempt case, 
noting only that it “considered and took various steps to 
obtain his evidence.” As for the other witness, the chamber 
stated that to accept his evidence in any form “would not 
be in the interests of justice” because he did not complete 
his testimony and could not be cross-examined.
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After the prosecution closed its case, the defense teams 
each immediately rested theirs without calling a single 
witness or submitting any rebuttal evidence. The gamble 
proved successful. The trial chamber found Haradinaj and 
Balaj not guilty on all counts and ordered for them both to 
be set free. Brahimaj was found guilty on two counts but 
not guilty on the remaining 35.

In the judgment, the trial chamber noted that “difficulty 
in obtaining evidence was a prominent feature of this trial” 
and that “central aspects of the case were never heard.” 
Nevertheless, the trial chamber reasoned that it “made use 
of all its powers under the rules to facilitate the reception 
of evidence without stepping beyond its role as an impar-
tial finder of facts.” The trial chamber held that the pros-
ecution “presented little direct evidence,” unconvincing 
circumstantial evidence to support conviction for any of 
the crimes charged under a joint criminal enterprise theo-
ry, and a dearth of evidence to convict Haradinaj or Balaj 
on an individual liability theory.

Prosecution’s Right to a Fair Trial Denied?
One month after the trial judgment, the prosecution filed 
an appeal against the acquittals. The primary basis for the 
appeal was unique: The prosecution argued that its right 
to a fair trial was denied because the trial chamber’s rigid 
adherence to deadlines prevented crucial witnesses from 
shedding light on the truth. In a landmark ruling, the 
appeals chamber agreed.

The relevant article of the ICTY Statute is 20(1), which 
states: “The Trial Chambers shall ensure that a trial is fair 
and expeditious and that proceedings are conducted in 
accordance with the rules of procedure and evidence, with 
full respect for the rights of the accused and due regard for 
the protection of victims and witnesses.” The question on 
appeal, then, was “whether the Trial Chamber abused its 
discretion by closing the prosecution’s case before Kabashi 
and the other witness had testified, in violation of its obli-
gation under Article 20(1).”

Early in the judgment, the appeals chamber boldly set 
forth the following: “For the Tribunal to function effectively, 
Trial Chambers must counter witness intimidation by tak-
ing all measures that are reasonably open to them, both at 
the request of the parties and proprio motu”—on its own 
accord. By requiring the trial chamber to address witness 
intimidation proprio motu, the appeals chamber placed an 
independent duty on trial judges to confront it regardless 
of whether either party raised an issue. By implication, the 

chamber also adopted the prosecution’s definition of a right 
to a fair trial as one that belongs to both parties. In this case 
it was the prosecution’s right that was threatened, and the 
trial chamber’s duty under article 20(1) was to protect it.

With these principles established, the appeals chamber 
in a scathing judgment found that the trial chamber abused 
its discretion by not doing more with its proprio motu pow-
ers to ensure a fair trial. Despite being “on notice regarding 
the serious threat to witnesses from the very opening of 
trial,” the trial chamber “manifestly failed to take sufficient 
steps to ensure the protection of vulnerable witnesses and 
safeguard the fairness of the proceedings.” The trial cham-
ber placed “undue emphasis on ensuring that the Pros-
ecution took no more than its pre-allotted time to present 
its case . . . irrespective of the possibility of securing the 
testimony of two key witnesses.” This “misplaced priority,” 
fumed the appeals chamber, “demonstrates that the Trial 
Chamber failed to appreciate the gravity of the threat that 
witness intimidation posed to the trial’s integrity.”

What more could the trial chamber have done? Accord-
ing to the appeals chamber, quite a bit. The trial cham-
ber, for instance, “chose not to persevere in attempts to 
hear” Kabashi’s testimony in November 2007 and instead 
rejected requests for more time and additional protective 
measures. In December 2007, the trial chamber “refused 
to reopen the Prosecution’s case after the conclusion of 
its submissions, despite the fact that the Prosecution 
had demonstrated a strong possibility that Kabashi’s tes-
timony could finally be obtained.” As for the other wit-
ness, the trial chamber knew he was “available to testify by 

Never 
before  

has an international criminal 

tribunal so boldly defined the 

“right to a fair trial” as one that is 

not the defendant’s alone.
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video-conference link” at 6:30 p.m. on November 15 yet 
“chose to significantly delay his testimony on the basis of 
objectively less important logistical considerations.”

In all, the trial chamber’s “failure to show the required flex-
ibility effectively helped to ensure that witness intimidation 
succeeded in denying the Prosecution an opportunity to pres-
ent potentially crucial evidence in support of its case.” Namely, 
Kabashi, a former KLA member, would have described spe-
cific acts of mistreatment by the defendants, including orders 
they gave to beat and kill people. The other witness would 
have recounted the abuse in the form of torture and mutila-
tion he personally suffered at the hands of the defendants.

In the end, however, the witnesses’ voices were never 
heard. This led the appeals chamber to conclude that the 
trial judges “failed to take sufficient steps to counter the 
witness intimidation that permeated the trial and, in par-
ticular, to facilitate the Prosecution’s requests to secure the 
testimony” of key witnesses. These errors “undermined the 
fairness of the proceedings as guaranteed by the Statute 
and the Rules and resulted in a miscarriage of justice.” As 
a result, the appeals chamber quashed the acquittals and 
ordered Haradinaj and Balaj to rejoin Brahimaj in the UN 
detention unit in The Hague to await retrial.

Implications of the Haradinaj Retrial Ruling
Only once before in international criminal law practice 
has there has been a retrial order. That order came from 
the International Criminal Tribunal for Rwanda (ICTR) 
in 2009 in Prosecutor v. Muvunyi, where the ICTR appeals 
chamber set aside a 2006 guilty verdict and ordered a retri-
al due to fair trial right concerns for the defendant. The 
Muvunyi retrial concluded on February 11, 2010, with a 
fresh guilty verdict and 15-year sentence.

Haradinaj is different. Unlike in Muvunyi, the fairness 
concerns that led the Haradinaj chamber to overturn the 

acquittal applied to the prosecution, whose witnesses 
were deemed unable to testify due to the trial chamber’s 
“undue emphasis” on expediency. What flows from this 
may be profound.

Most important, the definition of a “right to a fair trial” in 
international criminal jurisprudence may have been recast. 
Haradinaj took a bold leap by suggesting the right to a fair tri-
al belongs to the prosecution and defendant alike. Moreover, 
the Haradinaj chamber’s broad reading of article 20(1), which 
does not expressly link the trial chamber’s duty to ensure a fair 
trial to the defendant as such, sets a new standard to either be 
followed or distinguished by courts in the future.

At the same time, Haradinaj serves as a reminder that the 
question of who enjoys the “right to a fair trial” has not been 
fully settled. While the ICTR Statute and the Rome Stat-
ute of the International Criminal Court (ICC) share article 
20(1)’s language, the Statute of the Special Tribunal for Leb-
anon and the Special Court for Sierra Leone do not. These 
latter statutes provide that “the accused shall be entitled to a 
fair trial.” Although these hybrid courts differ structurally 
from their purely international counterparts, the distinction 
between their statutes and those of the ICTY, ICTR, and ICC 
suggest that more litigation will come on this issue.

There is also the conceptual difficulty in assigning the 
“right to a fair trial” to the prosecution, which unlike the 
defendant, is not a party in the traditional sense. The prose-
cution represents the international community, not any one 
person, and as such the “right” is amorphous and funda-
mentally different from a right belonging to an individual. 
The appeals chamber never addressed this distinction in the 
judgment, and possibly neglected the plain language of arti-
cle 20(1)—which references only “the accused” along with 
the “victims and witnesses,” not the prosecution.

Finally, Haradinaj raises weighty questions with respect 
to the proprio motu powers of international criminal trial 
judges. Namely, does Haradinaj, which requires the trial 
chamber to proprio motu ensure a fair trial under article 
20(1), apply only when there is witness intimidation or 
does it apply more broadly? Even in situations of witness 
intimidation, at what point has the trial chamber dis-
charged its duty under 20(1)? These and many more ques-
tions emerge from the Haradinaj ruling and no doubt will 
be taken up by other international tribunals in the future.

Haradinaj may be a historic ruling, but its legacy will be 
defined by its impact on future judgments. How Haradinaj is 
applied by international courts, and whether it is ultimately 
embraced or shunned, will only be answered with time.  F

Haradinaj
took a bold leap by suggesting 
the right to a fair trial belongs 

to the prosecution and 
defendant alike.
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While the mention of Islamic criminal law might 
evoke, for many, certain cruel punishments 
such as amputation and stoning to death, the 

evidentiary rules that create a high legal hurdle for meting out 
such punishments is often overlooked. Conviction of a crime 
or misdemeanor is only possible if the state has met its burden 
of proof. It is these procedural safeguards that are most often 
misinterpreted and misunderstood, including among Muslim 
populations. The failure to focus on such safeguards reduces 
Muslim law and justice to a caricature. In fact, there are due 
process safeguards specifically set out in the Koran that must 
not be misapplied through reliance on other, secondary, texts.

What Is Sharia?
Sharia literally means “The Way” or “The Path” and is the 
term used to refer to Islamic jurisprudence. Within Sharia, the 
Hudud (meaning “limit” or “restriction”—the limits set by God) 
covers criminal laws. Crimes against God include theft, forni-
cation, consumption of alcohol, and (some argue) apostasy.

Crimes defined by the Hudud are what common-law 
countries refer to as “public law,” which covers public pol-
icy or decency. For example, in order to prove guilt of for-
nication or adultery under the Sharia, the Koran requires 
the testimony of four eyewitnesses to the crime, which any 
prudent observer would note, is only possible if the crime 
is committed in public. Given these evidentiary hurdles 
that must be met, the crime resembles crimes based on 
public decency and morals found in many countries.

There are four additional sources of the Sharia, in addi-
tion to the Koran, as follows:

1.	 Sunnah, acts and teachings of the Prophet
2.	 Ijma, consensus of religious scholars
3.	 Qiyas, analogy
4.	 Istihsan, equitable reasoning
The characteristic requirements of the four witnesses 

are found in Ijma and also, according to some, in Sunnah. 

These texts define the specific criteria that the four wit-
nesses must meet: they must be pious, trustworthy, free/
not slaves (as slaves were considered subject to the control 
of their owners), and male.

However, these requirements are arguably superfluous 
and are not expressly contained in the Koran. As such, they 
represent an overly restrictive interpretation of the basic 
text, which provides for nothing other than “evidence of 
four witnesses from amongst you against them” (The Koran 
4:15). Nowhere in this fundamental text are these other 
requirements stated; there is no distinction between male 
and female witnesses except where specifically expressed in 
the Koran (see 2:282 relating to commercial transactions).

Thus, the restrictions on the types of permissible wit-
nesses are no more than unofficial amendments that have no 
Koranic basis. While Sunnah and other sources of the Sharia 
should not be minimized, and may contribute to the evolu-
tion of the law through debate and understanding, only the 
Koran remains the uncontested source of the Sharia among 
the numerous sects of Islam today; all of the supporting texts 
are marginal and should be given less weight.

A Closer Look at Other Hudud (Criminal) Laws
Theft. The Koranic verse states, “Cut off (from the wrist 
joint) the (right) hand of the thief, male or female, as a 
recompense for that which they committed, a punishment 
by way of example from Allâh. And Allâh is All-Powerful, 
All-Wise.” (5:38). However, the preceding verses refer to 
those who commit “mischief in the land” (5:33) and those 
who do not repent their acts (5:34). Therefore, placing this 
prohibition in the context and the entire paragraph, one 
can only conclude that petty theft is not the type of crime 
that should be punished by amputation.

Fornication and adultery. Fornication and adultery 
are often mistranslated and confused with the crime of 
rape. In Pakistan, for example, the laws against these three 
crimes were so intertwined that many rape victims were 
often convicted of adultery or fornication and put in jail. 
The problem stems from a basic misunderstanding of the 

Islamic Criminal Law
Misinterpreted and Misunderstood
By Sahar Said
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Arabic text. This misunderstood verse talks of fahoosh acts, 
or “lewdness,” which is often taken to mean “fornication/
adultery” and not of zinaa bil jabber, which would translate 
into “extramarital/premarital sex by force” (rape). This, 
coupled with a political agenda pushed by a patriarchal 
state that sought widespread “Islamization” in the 1970s, 
led the Pakistani legislature to include rape with other 
sexual offenses. But in doing so, the legislature only misin-
terpreted its own religion and misled the masses.

Alcohol consumption. Certain authors assert that the 
consumption of alcohol and blasphemy are a crime within 
the Hudud. However, there is no verse in the Koran that pro-
vides a punishment for such conduct. Alcohol is prohibited 
in Islam, but no state-enforced punishment has been estab-
lished in the Koran, possibly because it is a matter between 
God and His subject. The punishment for consumption of 
alcohol is attributed to various Sunnah, and it is said that the 
first punishment was meted at a time of Khalifah Umar.

Blasphemy and apostasy. This was not a crime at the 
time of the Prophet; if it were, various residents of Mecca 
who went as far as to throw trash on the Prophet would 
have been punished immediately. The Koran refers to 
apostasy in 6:106–109, but only with respect to the man-
ner in which an apostate will be punished in the Hereafter: 

no punishment in this world is provided.
Homicide. It may be startling that one of the most heinous 

criminal offenses, homicide, is left out of the Hudud. This is 
because homicide is considered a crime against the individual 
who has been killed and the individual’s family, and not a 
crime against the state (this does not include mass murders 
and the like, which of course are public crimes and are there-
fore against the state). The family can choose one of three 
possible solutions, and it is up to the state to ensure compli-
ance with the family’s wishes. These solutions are (1) pardon, 
if accepted by the entire family of the deceased, (2) Qazf, 
which is retribution along the lines of an “eye for an eye” in 
which death by hanging is prescribed, and (3) Diyat, blood 
money paid to the family of the deceased.

Restoring Meaning
Islam, like many of its sister faiths, is often misunderstood 
or misinterpreted. This is true even among its own com-
munity, who rely on less authoritative historical texts and 
commentary that have the effect of inadvertently changing 
the original intent. A return to the proper interpretation 
of the seminal Islamic text would rid present-day Islamic 
jurisprudence of many of the excesses that have distorted 
the original meaning of the Koran.  F

briefly noted

Oklahoma Courts May Not Consider “International” Law

In the 2010 election Oklahoma adopted a ballot ini-
tiative that amended its constitution to direct state 
courts not to “look to the legal precepts of other 

nations or cultures. Specifically, the court shall not 
consider international law or Sharia law.” A US court 
enjoined certification of the election results in Novem-
ber until constitutionality is determined. Awad v. Ziriax, 
10-cv-1186 (W.D. Okla.).

Sharia law. Muneer Awad, executive director of 
the Oklahoma Council on American Islamic Relations, 
brought the challenget to the statute. His last will and 
testament incorporates Sharia law, and the amendment 
would prohibit the court from properly probating his will. 
The court found that Awad “made a strong showing that 
[the] amendment’s primary effect inhibits religion” and the 
amendment “fosters an excessive government entangle-
ment with religion.”

Awad argued that Sharia does not impose legal obliga-
tions but consists of personal commitments dictated by 
faith and its precepts differ by country. The court agreed, 
finding that it “lacks legal character, and thus like plaintiff’s 
religious traditions and faith are the only nonlegal content 
subject to the judicial exclusion.”

International law. The prohibition against consider-

ing legal precepts of other nations or cultures may ulti-
mately prove more problematic than the proscription of 
Sharia law. International law is a well-established part of 
federal common law (see The Paquette Habana, 175 U.S. 
677 (1900)). Oklahoma courts are specifically directed 
to consider and apply federal common law. And tradi-
tional choice-of-law principles require courts to consider 
the law of other nations. Many Oklahoma businesses 
contract with businesses throughout the world, and the 
application and enforcement of these contracts frequently 
involve foreign law. The rights and obligations of Okla-
homa businesses under international treaties which will 
no longer be enforceable in an Oklahoma state court.

Future of the ban. The district court’s Sharia decision 
will obviously be appealed. Although a prohibition on 
the consideration of international law may put Oklahoma 
courts in a difficult position, it may not be unconstitution-
al. The meaning and application may play out in piecemeal 
litigation over years. The practical effects are at best uncer-
tain and may have significant adverse consequences for 
Oklahoma businesses that participate globally. F
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be applied—and that according to these 
principles, the government and the 
trust were “the same economic reality.” 
Hence, the arbitral tribunal found that 
the government was bound by the arbi-
tration obligation.

Dallah sought to have the award 
enforced in the United Kingdom pur-
suant to article V(I)(a) of the New York 
Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards 
of 1958 as enacted by the English 
Arbitration Act 1996. Dallah applied 
to the UK High Court and obtained 
ex parte leave to have the final award 
enforced. The order was set aside on an 
application by the government. Dallah 
applied to the Court of Appeal and was 
unsuccessful. Dallah appealed to the 
Supreme Court and, promptly after, 
applied to the French courts seeking 
enforcement of the award and sought 
a stay of Supreme Court proceedings. 
The stay was refused.

Questions before the UK Supreme 
Court. Article V(1)(a) of the conven-
tion provides, “Recognition and enforce-
ment of the award may be refused, at the 
request of the party against whom it is 
invoked, only if that party furnishes to 
the competent authority where the recog-
nition and enforcement is sought, proof 
that: (a) […] the [arbitration] agreement 
is not valid under the law to which the 
parties have subjected it or, failing any 
indication thereon, under the law of the 
country where the award was made.”

The key questions before the Court 
were the role of Kompetenz-Kompetenz 
(the right of arbitrators to rule on their 
own jurisdiction); the application of 
arbitration agreements to nonsigna-
tories in accordance with French law 
(including the role given to transna-
tional law under French law); whether 
the convention permitted renvoi and 
whether the application of an English 
court to French and transnational law 
amounted to renvoi; and whether the 
Court should exercise its discretion 
not to enforce the award.

Findings. Kompetenz-Kompetenz had 
not been dealt with in detail by the 
Supreme Court prior to Dallah’s case. 
The Court found that limitations on the 
arbitrators’ power to decide over their 
own jurisdiction could be imposed both 
by the courts of the seat of the arbitra-
tion (such as is the case in France, Ger-
many, and the United States, especially 
in the absence of an arbitration agree-
ment binding the parties) as well as at 
the recognition and enforcement level. 
The Court expressly acknowledged the 
right of a party to challenge the jurisdic-
tion of the arbitrators both before the 
arbitrators as well as before the courts 
and recognized that these options were 
not mutually exclusive.

Refuting an argument that there 
should be a strong presumption that 
the arbitrators correctly ruled on their 
jurisdiction, the Court found that there 
could be no deference to the arbitra-
tors where there was no evidence that 
the party challenging jurisdiction had 
accepted to submit the dispute to arbi-
tration. However, the Court accepted 
that the burden of proof lay with the 
party resisting enforcement, conclud-
ing that once this party had established 
that there was no arbitration agree-
ment, the English courts were “entitled 
(and indeed bound) to revisit the arbi-
trators’ decision on jurisdiction.”

The Court considered that no true 
renvoi issue arose. Article V(1)(a) of 
the convention provided that “the 
law of the country where the award 
was made” meant that substantive law 
rules of the applicable law should be 
applied, not conflict-of-laws rules.

Further, the Court found that even 
though a party opposing recognition 
and enforcement has established that 
there was no valid arbitration agree-
ment, the English courts will have the 
discretion whether or not the award 
should be enforced. This was so found 
because the word “may” in article 
V(1)(a) allowed the court “to consider 
other circumstances which might on 

u

Dallah Real Estate and Tourism 
Holding Co. v. The Ministry of  
Religious Affairs, Government  
of Pakistan

Facts. Dallah Real Estate and Tour-
ism Holding Company made a mem-
orandum of understanding (MoU) 
with the Ministry of Religious Affairs, 
Government of Pakistan. The MoU 
provided that Dallah would purchase 
land where housing facilities would be 
built and the government would take 
a lease over that property. 

Following the signing of the MoU, 
a different structure emerged. Pursu-
ant to an ordinance, the government 
established the Awami Hajj Trust to act 
as a party of the agreement that was 
to follow the MoU, guaranteed by the 
government. In accordance with the 
Constitution of Pakistan, new ordinanc-
es had to be issued every four months 
for the trust to continue to exist.

Dallah and the trust entered into an 
agreement, which provided that the gov-
ernment would guarantee the loan and 
that the trust could assign the rights and 
obligations to the government without 
Dallah’s prior consent. The agreement 
contained no choice-of-law provision 
but contained an arbitration clause.

Due to a change of government in 
Pakistan, no further ordinances were pro-
mulgated and the trust ceased to exist.

Dallah instituted arbitration pro-
ceedings before the Internation-
al Chamber of Commerce (ICC). 
Throughout the arbitration proceed-
ings the government objected to the 
arbitral tribunal’s jurisdiction and nev-
er waived its sovereign immunity.

Dallah obtained three ICC awards 
against the government (two partial 
awards and one final award). The awards 
were issued in Paris, France, the seat of 
the arbitration. The arbitrators applied 
French substantive law to the proceed-
ings and found that in accordance with 
French law, “transnational law” should 

CASENOTE
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and the government merely 
appeared as a guarantor;

•	 �the standard ICC clause had 
been altered to refer to “the 
trust and Dallah” rather than 
“the parties”; and

•	 �the trust had filed proceedings 
in Pakistan seeking a declara-
tion that the trust had accept-
ed Dallah’s repudiation of the 
agreement.

These were balanced against a let-
ter signed by the Secretary of the 
Pakistan Ministry of Religious Affairs 
after the trust had ceased to exist, and 
court proceedings filed in Pakistan in 
the name of the government in 1998 
after the initial proceedings in the 
name of the trust were dismissed by 
the Pakistani court. These were found 
not to be sufficient to establish, under 
French law, that the government was 
bound by the arbitration obligation.

Paris Court of Appeal. Before the 
UK Supreme Court issued its judg-
ment, Dallah successfully obtained rec-
ognition of the award in Paris, which 
prompted Pakistan to file its appeal. On 
February 17, 2011, the Paris Court of 

Appeal, the seat of arbitration, ruled on 
the action brought by the government 
of Pakistan to set aside the award. In 
an interesting twist, the Paris court 
dismissed the appeal, rejecting the 
Pakistani government’s request to set 
aside the award, and ruled that the 
arbitrators were correct in assuming 
jurisdiction over Dallah’s claim. 

The court found that even though 
the actual signatory to the arbitration 
agreement was a trust created by 
the Ministry of Religious Affairs, the 
actions of the Pakistani government 
before and after the contract was 
signed showed that it was a party to 
the arbitration agreement and that 
the creation of the trust was simply 
a matter of formality. As a result, 
Pakistan’s challenge to the tribunal’s 
decisions on jurisdiction, liability, and 
damages was rejected, leaving the case 
in a state of limbo. The parties now 
have an award that is enforceable in 
France but not in the UK.

Submitted by Fabiano Deffenti
São Paulo, Brazil
and Catherine M. Doll
New York City

some recognizable legal principle affect 
the prima facie right to have an award 
set aside in [article V(1)].” As to situa-
tions where the opposing party has not 
sought to challenge jurisdiction in the 
courts of the seat of the arbitration, this 
“would rarely, if ever, be a ground for 
exercising the discretion in enforcing 
an award made without jurisdiction.”

Finally, the Court concluded that 
the government had proved that under 
French law there was no “common 
intention” for it to be bound by the arbi-
tration obligation. UK Supreme Court 
Justice Lord Lawrence Collins summa-
rized the reasons for this as follows:

•	 �Dallah had been advised by 
competent counsel, who knew 
the difference between having 
the government or the trust as 
parties to the agreement;

•	 �from the MoU to the agreement 
there was a clear change of par-
ties, and the waiver of sovereign 
immunity was removed;

•	 �the trust clearly had indepen-
dent legal capacity;

•	 �the agreement was clearly 
between Dallah and the trust, 

CASENOTE
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Stately, plump Yank Lawyer came 
from the stairhead at Dublin Airport, 
bearing a laptop bag on which a map 
and a copy of the ILN lay crossed. 
With apologies to James Joyce, this 
article and the related tips on the ABA 
website are meant to enhance the 
experience of the visitor (including 
the non-plump and unstately, as long 
as they have their ILN copy along) to 
one of Europe’s most vibrant capitals.

The name Dublin originated from 
the term “Duv-lin,” or black pool, a 
literal description of what the village 
must have originally looked like when 
Viking settlers and local Irish tribes 
set up permanent establishments in 
the area. For centuries, Dublin was 
the seat of British rule over the island, 
with English law in effect in greater 
Dublin, referred to as “the Pale” (hence 
the phrase “beyond the Pale”).

Following independence, Dublin 
became the capital of the Republic of 
Ireland, which joined the European 
Community in 1973, along with the 
United Kingdom. Membership in 
the EC, combined with huge foreign 
direct investment (primarily from the 
United States), facilitated an economic 
boom that changed Ireland.

Sites of Special Interest
For the most part, Dublin is the center 
of legal activity in Ireland, particularly 
in relation to transnational matters. 
This is partly due to modern legal edu-
cation having been centered in Dublin. 
More recently, it has become possible 
to pursue one’s legal education in other 
parts of the country (such as Cork and 
Galway), but most senior practitioners 
in Ireland will have studied in Dublin. 

This common thread, combined with 
a relatively small size of the profes-
sion proportionate to the population 
as a whole, makes for a rather collegial 
atmosphere among lawyers compared 
to the sometimes anonymous environ-
ment in some large US states.

For those interested in “lawyer tour-
ism,” Dublin is the place to be. “Legal 
Dublin” is centered in the area around 
the Four Courts (of historical as well 
as professional interest, as the scene of 
some of the fighting in the Irish Civil 
War) along the River Liffey. There you 
can find the offices of various legal 
service providers. There are also a 
few aptly named pubs, like the Legal 
Eagle. If you have time, pay a visit to 
the Four Courts itself and witness how 
litigation is done “Irish style.”

Walk a bit farther along the Liffey 
(away from the center) and take a right 
at Blackhall Street. A few hundred feet 
up on the left-hand side is Blackhall 
Place, home of the Incorporated Law 
Society. The society is both the regula-
tor and voice of the solicitor branch of 
the legal profession and is also neigh-
bor to the law school. Ireland still 
follows the English tradition of sepa-
rating the two branches of the profes-
sion, although the lines have become 
increasingly blurred in recent years.

On the same side of town, but back 
more toward the center, is King’s Inns, 
where generations of Irish barristers 
have been trained. During working 
hours you can take a stroll around the 
grounds, but to dine in the commons 
you will need an invitation from one of 
the members.

Business Hours and Customs
Business hours are generally equivalent 
to those on the Continent, though they 
tend to be longer at larger law firms. 
Many of the Dublin law firms have 

outgrown their earlier locations, cen-
tered around St. Stephen’s Green, and 
have moved a bit farther from the cen-
ter of the city to accommodate growth. 
The legendary Irish pub (and Dublin 
has its fair share) continues to play a 
central role in Irish society. It can be an 
ideal place for an informal chat with col-
leagues, either en route to, or (if you’re 
not careful) as an alternative to, dinner.

Transportation
US citizens do not require a visa to visit 
Ireland. Some US airports have begun 
offering immigration clearance before 
one even leaves the United States, thus 
making the journey even smoother. 
Unless you are planning to spend some 
time in the west of Ireland, it is generally 
better to fly into Dublin than Shannon. 
The authorities have expanded Dublin 
Airport and given it a facelift to meet the 
growing demands of an ever-increasing 
traveling public. The airport is less than 
eight miles from the city center. F 

cities abroad

A Lawyer’s Survival Guide to Dublin
By Wayne J. Carroll

Wayne J. Carroll (wayne.j.carroll@
de.pwc.com) is an attorney at PwC 
in Frankfurt, Germany.

Survival Guides

on the Web

For more tips from the author, please 
visit the Section website at www. 
americanbar.org/groups/international_
law/publications/city_survival_guides. 
There you’ll find other Lawyer’s Survival 
Guides, including Ankara, Beijing, Minsk, 
and Paris.

Four Courts, Dublin, Ireland
Photo courtesy of kieranlynam (Flickr)
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U p c o m i n g  A c t i v i t i e s

For all Section programs and events, visit www.americanbar.org/groups/international_law/events_cle.

June 19–20, 2011
Successfully Navigating Hazardous 
Waters: The Second Annual 
Conference on Transatlantic Deals 
and Disputes
Joint Program with the German Bar 
Association International Section
Sofitel Munich Bayerpost
Munich, Germany

August 3–4, 2011
2011 Section Leadership Retreat
Royal Canadian Yacht Club & 
Metropolitan Hotel
Toronto, Ontario, Canada

August 4–9, 2011
2011 ABA Annual Meeting
Metropolitan Hotel
Toronto, Ontario, Canada
www.americanbar.org/annual/2011

May 29–June 2, 2011 • Law & Business: US/Israel/Global Relationships
Joint Programming with the Israel Bar Association
Hilton Eilat Queen of Sheba Hotel • Eilat, Israel

SAVE THE DATE
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