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Helping Lawyers Help Kids

IN PRACTICE

Protecting a Parent’s Right to Counsel in Child Welfare Cases
by Vivek S. Sankaran

A

national consensus is emerging that zealous legal
representation for parents is crucial to ensure that the child
welfare system produces just outcomes for children. Parents’
lawyers protect important constitutional rights, prevent the
unnecessary entry of children into foster care and guide parents
through a complex system.
National groups including the
Pew Commission on Children in
Foster Care, the American Bar Association Center on Children and the
Law, and the National Association
of Counsel for Children have recognized the need to strengthen legal
advocacy on behalf of parents. A
number of states have also begun to
reform their systems of appointing
lawyers for indigent parents to better
serve families. A national movement
is afoot to ensure all parents, regardless of income, receive assistance
from effective, adequately compensated attorneys in all cases.
Despite these efforts, many barriers remain to providing counsel for
parents in child welfare cases:






Federal laws fail to provide an
absolute right to counsel for
parents.
Several jurisdictions deny indigent parents a right to courtappointed counsel in dependency
and termination of parental rights
proceedings.
In some jurisdictions, although a
technical right exists, parents’
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attorneys are underpaid and
overworked, receive inadequate
training, are not appointed in a
timely manner, and lack crucial
supports to zealously represent
parents.


Legal remedies to address the
erroneous deprivation of counsel
are inadequate and in some states,
parents cannot bring ineffective
assistance of counsel claims.

This article provides a snapshot
of the current state of parent representation across the country and recommends steps to take to strengthen
this important right.

Why Parent Representation
Matters
National and state efforts to improve
legal representation for parents show
that this work matters and is essential for a well-functioning child
welfare system. Lawyers for parents
play many critical roles:

Safeguarding the liberty
interests of all parents

child has been recognized by the
United States Supreme Court as one
of the oldest, and most sacred of
constitutional rights.1 Not surprisingly, courts have described child
protection cases as working a
“unique kind of deprivation” on
families.2 Before taking custody of
children, the state must prove
parental unfitness.3 Evidence of
unfitness must be clear and convincing—the highest standard of
proof used in civil cases—before
terminating parental rights.4 State
laws also protect these rights.
Parents’ lawyers prevent government overreaching and protect
parents’ basic civil liberties.

Reducing the unnecessary entry
of children into foster care
Each year, far too many children
needlessly enter foster care,
costing states millions of dollars and
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inflicting unnecessary emotional
trauma on children. Outcomes for
children entering foster care are
bleak. Children are often moved
many times, are disconnected from
their families, and are at-risk of
failing academically.5 Not surprisingly, children raised by the state
who age out of the system fare
poorly with increased odds of
dropping out of school, incarceration, and homelessness.6 By challenging governmental decisions to
place kids in foster care, parents’
attorneys play a crucial role in
ensuring that only children who
truly need the state’s protection
enter foster care.

Guiding parents through
complex proceedings
Child welfare proceedings are
governed by many interrelated
federal and state laws and involve
many professionals—social workers, guardians ad litem, court
appointed special advocates,
therapists, and judges. Although the
goal in most cases is reunification,
frequently parents disengage with
the process because they are
overwhelmed, confused, and
frightened. They do not know how
to work with their caseworker or
understand the purpose of administrative meetings or court hearings.
The trusted advice of an advocate
reassures the parent that he or she is
not alone in navigating the child
welfare labyrinth and helps the
parent reach decisions consistent
with legal and ethical mandates.
The advocate also ensures the
parent’s voice is heard both in and
out of court. These and other
responsibilities of parents’ counsel
empower parents in a system that
often feels isolating.

Improving the quality
of decision making
By challenging unreliable information and producing independent
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evidence of their clients’ strengths
and supports, attorneys ensure courts
only rely upon the most accurate
information available before making
life-altering decisions. Without
zealous parent representation, courts
lack an important perspective—that
of the parent with whom reunification is sought—which increases the
likelihood that a wrong decision will
be reached.

Expanding options
available to courts
Attorneys propose creative alternatives such as guardianships or other
custody arrangements, intensive inhome services to preserve a child’s
placement in the home, or extensive
visitation between parents and
children supervised by family
members, friends, or neighbors.
Parents’ attorneys can also help their
clients access community-based
services such as substance abuse
treatment, mental health counseling,
or parenting classes. Parents may be
able to access these services beyond
the duration of the child welfare
case.

the foster care system declined by
50 percent.7
These results reaffirmed that
strong parent representation improves outcomes for children and
showed “the enhancement of parents’ representation has the potential
to save increasing millions in state
funding on an annualized basis.”8
Results from the Center for Family Representation,9 an interdisciplinary law office in New York City
providing high quality representation for parents, reveal similar findings. While the median length of
stay for children in foster care in
New York was 11.5 months in 2007,
the length of stay for children whose
parents were represented by the
Center was three months. Calculations by the Center showed the city
saved over two million dollars due
to the reduced time these children
spent in foster care. Although more
studies are needed to explore how
parent representation improves outcomes for children, the initial results
support this relationship.

Current State of the
Right to Counsel

Improving case outcomes

Parents’ federal right to counsel

Limited data suggests the roles
parents’ lawyers play in child welfare
cases dramatically improve outcomes for children. In 2000, the
Washington State Office of the
Public Defender, funded by the state
legislature, created a parents’ representation pilot project that enhanced
legal representation to parents by
lowering caseloads, increasing
compensation, and providing support services, such as experts, to the
lawyers. Results after three years
found that:

Unlike criminal cases in which the
right to counsel is guaranteed by the
Sixth Amendment to the Constitution, in child protection cases, there
is no absolute federal constitutional
right to counsel. In Lassiter v.
Department of Social Services,10 the
United States Supreme Court held
that the Due Process Clause of the
Fourteenth Amendment does not
mandate the appointment of counsel
in every termination of parental
rights case. Instead, the decision
must be made by the trial court
depending on the case circumstances. One legal scholar described
the Lassiter holding as standing for
the proposition that “a drunken
driver’s night in the cooler is a
greater deprivation of liberty than a
parent’s permanent loss of rights in
a child.”11



hearings took place faster;



reunification rates increased by
over 50 percent;



the rate of terminations of parental
rights decreased by nearly 45
percent; and



the rate of children “aging out” of
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Despite failing to recognize an
absolute right to counsel for parents
in termination proceedings, the Supreme Court observed that “a wise
public policy, however, may require
that higher standards be adopted
than those minimally tolerable under
the Constitution.”12 The Court recognized that “[i]nformed opinion
has clearly come to hold that an indigent parent is entitled to the assistance of appointed counsel not only
in parental termination proceedings,
but in dependency and neglect proceedings as well.”13 The opinion
concludes with an explanation that
the decision “in no way implies that
the standards increasingly urged by
informed public opinion and now
widely followed by the States are
other than enlightened and wise.”14

Parents’ right to counsel
under state law
Although no federal statutory right
to parent’s counsel exists, fortunately most states have followed the
Court’s guidance and provide
counsel to parents in dependency
and termination proceedings. At
least 38 states have enacted statutes
that provide attorneys for parents in
every dependency case, and all but
five states provide counsel in every
termination of parental rights case.
A number of state supreme courts
have also interpreted their state
constitutions to mandate appointing
counsel in these cases.15 Additionally, across the country, institutional
providers, such as the Center for
Family Representation in New York
City, Community Legal Services in
Philadelphia, and the Office of
Public Defense in Washington State,
among others, have emerged to
provide high quality, interdisciplinary representation to parents. A
few law schools also have student
clinics focusing on such advocacy.16

Current challenges
Despite this progress, a number of
challenges remain:
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Discretionary appointments. In
about 12 states, the decision to
appoint counsel for parents in
dependency proceedings is discretionary.17 In five of these jurisdictions, the appointment of counsel
prior to a permanent termination of
parental rights hearing is also not
absolute.18 For example:


In Minnesota, a court only has to
appoint counsel in a case “in
which it feels that such an appointment is appropriate.”19



In Hawaii, counsel is only required when the interests of
parents “are not represented
adequately by another party who
is represented by counsel.”20



Virginia law only mandates
counsel at the adjudication and
TPR hearings but not for dispositional hearings.21



Mississippi has no statute governing appointment of counsel.

These examples show how fragile the statutory right to counsel remains in many parts of the country.
In these states, a parent’s ability to
receive assistance of counsel may
depend on the county where he or
she lives or the current fiscal situation. Without a statutory right to legal representation, parents may also
lack the legal ability to bring ineffective assistance of counsel
claims. 22
Legal remedies when counsel is
not provided. Problems exist even
in those jurisdictions in which an
absolute statutory right to counsel
exists. In these states, the legal
remedies available to parents when
trial courts erroneously deny them
their right to counsel are often
inadequate. In most states, the
erroneous deprivation of counsel at
stages other than the final termination of parental rights hearing is
governed by a harmless-error
standard, which is difficult to meet.
Parents must show the specific harm
caused by the absence of counsel,
even when counsel was deprived for

years.23 Yet, often that harm is
difficult to show because the record
is undeveloped since the parent
lacked a lawyer. Generally, only the
erroneous denial of counsel at the
final TPR hearing results in reversals of child welfare decisions.24
Thus, trial courts that fail to appoint
counsel to parents for years face
few consequences so long as an
attorney is appointed at the final
hearing. Michigan Supreme Court
Justice Maura Corrigan noted this
problem. She observed, “[I]n many
cases, errors . . . will effectively
prevent a respondent from ever
showing that his lack of participation and representation affected the
outcome; because no one will have
developed a record in support of his
interests, it may be difficult if not
impossible for him to provide an
offer of proof to support his claim
that the proceedings might have
ended differently.” 25
Quality of advocacy. Even when
counsel is appointed, parents’
attorneys are often unable to provide zealous advocacy on behalf of
their clients, a conclusion noted by
many analyzing the system. A 1996
New York Times editorial observed
that “these lawyers are often not up
to task.”26 In 2003, a state court in
New York concluded that the system
of parent representation “fails to
confirm the confidence and reliability in our system of justice.”27 More
recently in 2005, the Muskie School
of Public Service and the American
Bar Association concluded, with
respect to parent representation in
Michigan, that “[w]hat was reported
to evaluators . . . and what was
observed in court hearings fall
disturbingly short of standards of
practice.”28 These observations are
being made across the country.
Systemic weaknesses. Systemic
inadequacies are a major reason
why parents often do not receive
quality legal assistance. Attorneys
may not be appointed to a case in a
timely manner and compensation
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for attorneys varies across the
country. Attorneys are often underpaid, forcing them to carry high
caseloads to make a living. Often
attorneys are paid a low set fee, as
opposed to an hourly wage, which
provides a structural disincentive to
work hard on cases. Additionally,
states may not pay attorneys for
work outside court. This work may
include administrative meetings at
child welfare agencies, or advocacy
in collateral proceedings such as
custody, guardianship, or adoption
cases, which may be crucial in
resolving the child welfare case.
High caseloads also can cause
attorneys to substitute for one
another in cases, denying the parent
a dedicated advocate who knows
the case. 29

that state child welfare systems must
meet to receive federal funds.
Currently, the federal Child Abuse
Prevention and Treatment Act
(CAPTA) mandates that children
receive the assistance of a guardian
ad litem in child welfare cases.30 No
similar requirement exists for states
to provide parents counsel. By
including this provision in federal
law, those states currently failing to
provide parents with an absolute
right to counsel in all child welfare
proceedings will be forced to do so
or risk losing federal dollars.

Lack of access to supports and
resources. Most attorneys representing parents are court-appointed
solo practitioners with limited access
to resources and institutional support. They are unable to hire experts, investigators, or social workers, and are at a significant disadvantage when interacting with state
agencies with greater resources.
They may also lack access to legal
research databases, such as LexisNexis or Westlaw, and may not have
colleagues readily available to give
advice or support. Comprehensive
training programs for parents’
attorneys are relatively new and few
states have rigorous training requirements for attorneys accepting court
appointments. Thus, in addition to
inadequate pay, few parents’ attorneys have the tools to zealously
represent their clients.

A number of states—including
Colorado,31 Massachusetts, California and Michigan—have conducted
comprehensive self-assessments of
their parent representation systems
to identify strengths and weaknesses
and to develop solutions to problems. These reports, some of which
have been funded through Court
Improvement Project funds, have
provided the information and
momentum to implement significant
reforms. Based on the results of
these and other studies, some states,
such as North Dakota, Arkansas,
and Connecticut, have moved to a
statewide system of representation
with uniform compensation rates
and training requirements.32

Next Steps

Many private organizations across
the country provide excellent legal
advocacy on behalf of parents.
Many of these programs were
created through private grants from
individuals and foundations. These
organizations also provide invaluable support and resources to courtappointed attorneys. Advocates
across the country should work with

Some steps that policymakers and
advocates can take to strengthen
parents’ right to counsel include:

Advocate for a uniform federal
and state statutory right to
parent’s counsel.
Federal laws set many requirements
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Work with state courts to fully
assess parent representation in
your state. Identify areas for
improvement and collaborate
on solutions.

Work with private foundations
and donors to fund pilot parent
representation projects.

the private sector in their states to
explore how to create similar organizations in their jurisdictions. An
example is the Detroit Center for
Family Advocacy, a new publicprivate partnership aimed at representing parents before a child
welfare case is petitioned to divert
cases from the court system.33

Join a national community of
parents’ lawyers.
For years, parents’ lawyers remained
isolated without a community at the
national level to share strategies,
seek reforms, and find support. This
is changing. The American Bar
Association Center for Children and
the Law, with the backing of Casey
Family Programs, the Annie E.
Casey Foundation, and the Child
Welfare Fund, has created a National Project to Improve Representation of Parents Involved in the
Child Welfare System. The project
hosted the first national parents’
attorney conference in May 2009 in
Washington, DC, and hosts a list
serv for parents’ attorneys to share
information and resources. One
objective of the project is to create a
national organization to support
parents’ attorneys and strengthen
parents’ rights, including their right
to counsel. Parent attorneys will
benefit through involvement in these
and similar projects. To learn more
about the project, visit
www.abanet.org/child/
parentrepresentation/home.html

Conclusion
Strong advocacy on behalf of
parents plays a crucial role in
ensuring the child welfare system
makes good decisions for children.
Zealous legal representation can
produce better outcomes, save
money, and reduce the number of
children who need to enter foster
care. Although some progress has
been made to strengthen this right,
much work still needs to be done.
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Child Safety: A Guide for Judges and Attorneys
by Therese Roe Lund, MSSW, and Jennifer Renne, JD
As a child welfare practitioner, you may struggle with these
questions:
 How do you know whether a child’s severe injury represents
a pattern of dangerous family conditions or is a one-time
incident?
 What criteria do you use to determine whether a child is safe?
 How do you decide whether to return a child home?
 What information do you need from the agency to make these decisions?
This Guide, published by the National Resource Center for Child Protective Services and the National Child Welfare Resource Center on Legal and Judicial Issues,
helps judges and lawyers address these and other issues by providing a framework for
understanding how safety decisions are made. Safety planning in the child welfare
system is a shared responsibility, but ultimately the court must make critical safety
decisions such as whether to remove a child and when to return a child home.
Judges rule on these choices every day, but often lack a decision-making structure, which can lead to following agency recommendations without a thorough inquiry. Often after the initial removal, it is unclear what needs to change for the child
to be returned. Unclear standards leads to frustration for families and their attorneys,
and causes children to linger in foster care.
This Guide lays out clear standards that must be met before a child can be removed or returned. It provides checklists to assist judges make reunification decisions and considerations before terminating jurisdiction.

$21.99 (bulk pricing available). Order from the ABA Service Center:
800/285-2221 (PC 549-0446).
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