
By David J. Perlman 

“The world does not expect logic and precision in poetry or inspirational pop-philosophy.  It de-
mands them in the law.”1  So Justice Scalia belittled Justice Kennedy’s majority opinion in the gay 
marriage case, Obergefell v. Hodges.  Although this wasn’t the dissent’s most caustic critique, it’s the 
most interesting.  For interpreting the Constitution may indeed have more in common with inter-

Please Stop Strangling the Constitution 

Editor’s Note 
Members of the Constitutional Convention met in Phila-
delphia in May of 1787 under great uncertainty.  The Ar-
ticles of Confederation had failed.  They gathered at the 
State House to try again.   

Their objective was to construct a government unlike any 
the world had seen, a political system embodying the 
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Preserving the Judiciary’s Legitimacy in an 
Increasingly Polarized America1 

By Nolan B. Tully and Vishal H. Shah 

Introduction 

Today’s state of American politics represents more polari-
zation than any other time in its history.  Indeed, a 2014 
Pew Research study found that the share of Americans 
who express consistently conservative or consistently lib-
eral opinions more than doubled, from 10% to 21% be-
tween 1994 and 2014.2  Of the three co-equal branches of 
government, the legislative branch is most clearly directly 

Continued on page 10 



preting poetry or seeking guidance from inspi-
rational pop-philosophy than in applying de-
ductive logic. 

Generally, we’re reluctant to acknowledge the 
true character of legal interpretation.  Both legal 
professionals and the general public prefer to 
view legal decision making, and hence legal ar-
gument, as objective and neutral in a manner 
modelled on science; if you simply plug the da-
ta of each case into the legal rule or formula, 
you’ll get the correct result.  We fear that by ad-
mitting that legal interpretation entails value 
judgments that we’re conceding that decision-
making boils down to nothing more than a 
judge imposing a personal preference.  And 
from that concession, a host of evils are thought 
to flow—bias, arbitrariness, and ultimately, the 
erosion of judicial legitimacy.  

Countering this fear, we succumb to a compul-
sion to prop things up with false accounts of de-
cision making, comparing judges to umpires, 
for example (and thus law to baseball), or 
worse, to distort legal decisions and argument, 
dressing them in the phony guise of a preferred 
paradigm of neutrality and objectivity.  It’s in 
the area of Constitutional law, particularly the 
Constitution’s recognition of individual rights, 
that the complex character of legal interpreta-
tion is most evident.  

Interpreting all the way down 

That the paradigm of a scientific type of objec-
tivity, what Ronald Dworkin referred to as 
“scientism,” is not an accurate or workable 
model is by no means a new idea.2   Interesting-
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ly, the two sentences from Justice Scalia’s dis-
sent quoted above resonate in direct counter-
point to a famous sentence: “The life of the law 
has not been logic: it has been experience.”  The 
author, of course, was Oliver Wendall Holmes, 
Jr., in 1881 in The Common Law.3   Sixteen years 
later, in his influential essay “The Path of the 
Law,” Holmes considered “… the notion that 
the only force at work in the development of the 
law is logic” to be a “fallacy.”4  On both occa-
sions, he noted that the law cannot be worked 
out from “axioms” in the manner of 
“mathematics.”5   

As these sentences suggest, Justices Scalia and 
Holmes held different conceptions of legal inter-
pretation.  One might say that Justice Scalia’s 
demands replicable uniformity.  This is different 
from treating like cases alike.  It means every 
mind arguing or deciding a legal issue accord-
ing to a shared, authoritative method, as if a le-
gal problem were indeed akin to a math prob-
lem.  It manifests itself as textualism, and in the 
Constitutional realm, originalism, but it needn’t 
take those forms alone.  It’s an idea that extends 
beyond Justice Scalia’s and Justice Thomas’ lit-
eralist approach to text and their reliance on 
Eighteenth Century practices as an indicator of 
Constitutional intent.  More universally, it is 
rooted in an underlying belief that legal rules 
and conclusions—and ultimately, truth itself — 
must be fixed across time and circumstance.  

Justice Holmes, viewing the law through the 
prism of pragmatism, was particularly con-
cerned with how, and whether, legal rules 
worked.  The results of legal decisions count; 

...Continued from page 1:  Please Stop Strangling the Constitution 



PAGE 3 APPELLATE ISSUES  

they can, in turn, influence the rules.  Put anoth-
er way, the impact of decisions is one factor that 
will determine how future decisions are made.  
Legal principle is not static; it must discover a 
continuing justification and meaning in chang-
ing fact.  The fixity of a rule is insufficient 
ground for its validity.  As Holmes dramatically 
put it, “It is revolting to have no better reason 
for a rule of law than that it was laid down in 
the time of Henry IV.”6   

The contrasting sentences from Justices Scalia 
and Holmes suggest another point: it is impossi-
ble to practice law, whether as attorney or 
judge, particularly Constitutional law, without 
subscribing, whether explicitly or implicitly, 
consciously or unconsciously, to a theory of law 
— of what law is and ought to be.  For the deci-
sional process must begin and end somewhere, 
making its way from here to there by some in-
tellectual means.   

More generally, when we engage in some disci-
pline or endeavor, we can’t help but interpret 
the endeavor itself.  As Ronald Dworkin wrote: 
“When we interpret any particular object or 
event, … we are also interpreting the practice of 
interpretation in the genre we take ourselves to 
have joined….”7  In our case, the genre is law.  
In a continuation of the same sentence, Dworkin 
explained how practice in any genre, whether it 
be law or science or literature, also constitutes 
an interpretation of the genre itself: “we inter-
pret that genre by attributing to it what we take 
to be its proper purpose — the value that it does 
and ought to provide.”8  In other words, in in-
terpreting the law in any particular case, we are 
also positing some underlying values or objec-
tives for law itself.  

Clear text and context 

In its guaranty of rights, the Constitution is 
clear.  It is neither ambiguous nor “vague,” the 
descriptive term Justice’s Scalia applied in Ober-
gefell.9  For the Constitution — like a poem — 
cannot be expected to relinquish all of its poten-
tial meanings instantaneously in the absence of 
interpretive contexts yet unrealized.  The First 
Amendment clearly restrains Congress’ hand in 
areas of religion, speech, assembly, and petition.   
By carving out swaths of freedom, it implicates 
political values and ideals.  Other passages are 
even more open-ended, such as the Fifth 
Amendment’s prohibition against deprivation 
of “life, liberty, or property, without due pro-
cess of law” or the Fourteenth‘s guarantee of 
“equal protection of the laws,” but they are all 
clear in what they proclaim.  Likewise, the 
Ninth Amendment’s statement that “the enu-
meration in the Constitution of certain rights 
shall not be construed to deny or disparage oth-
ers retained by the people,” preserving a region 
of unarticulated — and yet unrealized — indi-
vidual rights.   

The document needn’t specify how any of these 
rights or political values will influence any par-
ticular case.  It needn’t specify how conflicts be-
tween them should be resolved. The Constitu-
tion’s guarantee of rights is not “vague” any 
more than a poem is “vague” because its mean-
ing can’t be encapsulated in prose.  In the words 
of Chief Justice Marshall, “…we must never for-
get it is a constitution we are expounding.”10   
Within the genre of law, the Constitution is a 
sub-genre; intended to guide the future life of a 
nation, its text requires semantic breadth and a 
mode of interpretation befitting its task.  



The Constitution is not a static collection of 
words but — again, not unlike a poem — it 
opens into a reality beyond the text itself.  Put 
another way, it references our continually 
evolving experience, influences this experience, 
and, perhaps most importantly, can be read and 
interpreted only from the vantage point and 
context of this experience.  It cannot stand apart 
from the ever-changing flow of experience from 
which we perceive it and to which we apply it.   

Despite the Founder’s genius, their foresight 
was limited.  Not only were they unable to fore-
see the physical and technological components 
of our world — electricity, automobiles, aircraft, 
the internet, devastatingly destructive weapons 
— but our mental landscape, our new modes of 
understanding both our setting and ourselves.  
But there’s even more to the unforeseeability 
inherent to constitution-making.  The docu-
ment, as the Founders well knew, set in motion 
a dynamic system —a set of moving pieces of 
government —and there was no telling how the 
dynamic system would play out, how the ele-
ments of democratic government and the op-
posing forces of checks and balances would 
work.  There was no predicting what the gov-
ernment would look like, what forms of action 
the branches of government might take in rela-
tion to each other or in relation to its citizens. 
What is more, this dynamic system, in turn, was 
embedded in larger dynamic social, cultural, 
and natural systems.  Everything was, and re-
mains, subject to complex, unpredictable 
change.  

Certainly, a Constitutional guarantee of rights 
could never be interpreted in the same manner 
as legal pronouncements, or, to use the lan-
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guage of positivist legal theory, a “command of 
the sovereign,” such as a statute or rule.  Sec-
ondly, it’s obvious that the Constitution’s crea-
tion of individual rights that trump the majority 
will entails political and moral values— free-
dom of speech and religion, for example, or 
equality under the law and in relation to the 
government.  Finally, being the originating 
blueprint for a dynamic system — which itself 
functions in a dynamically changing world — it 
can be interpreted only by assessing and re-
assessing those implicated values in newly aris-
ing contexts.   The contexts aren’t “new” simply 
by virtue of changing factual scenarios but 
“new” by virtue of a changing social and cultur-
al environment, changing human knowledge, 
and a changing legal structure.  The metaphor 
of a “living Constitution” never lost its rele-
vance.  

The possibility of becoming cruel and unusual 

It seems obvious that, while underlying Consti-
tutional values in their broadest conception are 
identifiable, a particular Constitutional rule or 
holding is subject to change since the context 
that influences a holding is subject to change, 
indeed, unforeseeable change.  Thus, it makes 
perfect sense that, while the death penalty may 
have been held to be Constitutional, it may, at a 
later time, run afoul of the Eighth Amendment’s 
prohibition against cruel and unusual punish-
ment.  

As Justice Breyer, joined by Justice Ginsburg, 
argued in his dissent in Glossip v. Gross, circum-
stances may arise that require re-evaluation of 
the death penalty.11   Justice Breyer’s argument 
for re-evaluation has four parts.  First, innocent 
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people are sentenced to death more frequently 
and more certainly than we realized.  Secondly, 
the death penalty is arbitrarily imposed and 
therefore cruel.  Thirdly, the delay in death pen-
alty cases renders it cruel.  Fourth, it’s unusual 
since its use is declining.  

Justice Breyer made the point in connection 
with the first argument — although it could 
support all the arguments  — that the taking of 
a life by the state is of a different order from 
other punishment due to its “finality.”12  
“Qualitative difference” is the phrase he quotes 
from Woodson v. North Carolina.13  It’s for this 
reason that we should be less tolerant of error 
when the sentence is death.  In his rebuttal, Jus-
tice Scalia ignored Justice Breyer’s point that 
death is another order of punishment, claiming 
that Justice Breyer misses the mark because the 
errors stem from the process of conviction, not 
the sentence.  Importantly, the Breyer dissent 
reviews the changed factual context justifying re
-evaluation due to errors.  For example, the ad-
vent of DNA analysis has made us more certain 
than ever before of the number and identity of 
innocent people sentenced to death.     

Justice Scalia’s rebuttal, joined by Justice Thom-
as, is notable for its contrasting approach in 
which a Constitutional rule tends to be frozen in 
time.  It begins by comparing the scenario of re-
considering capital punishment to “Groundhog 
Day” — the movie in which the protagonist 
finds himself reliving Groundhog Day until he 
gets his human interactions empathetically 
right.  In Justice Scalia’s view, analysis should 
be brought to a close once and for all because of 
the words of the Constitution itself: “It is impos-
sible to hold unconstitutional that which the 

Constitution explicitly contemplates.”  The dis-
sent continues:  “The Fifth Amendment pro-
vides that ‘[n]o person shall be held to answer 
for a capital . . . crime, unless on a presentment 
or indictment of a Grand Jury,’ and that no per-
son shall be ‘deprived of life . . . without due 
process of law.’”14   

Yet it’s not impossible that capital punishment, 
even though practiced in Eighteenth Century 
America and mentioned in the Constitutional 
text, could become unconstitutional, since the 
protection against cruel and unusual punish-
ment must be realized, can only be realized, in a 
world subject to dynamic change.  The inquiry 
doesn’t end — because it’s a constitution that 
we’re interpreting — with the inability of Con-
stitutional draftsmen to foresee that in another, 
future context capital punishment might conflict 
with the prohibition against cruel and unusual 
punishment.  (In the passages Justice Scalia 
quoted, capital punishment is mentioned in re-
lation to other protections afforded the accused 
— the right not to be held without presentment 
or indictment of a grand jury, for example — 
and capital punishment’s unconstitutionality 
wouldn’t run counter to honoring those rights.) 

It doesn’t matter that the delay in carrying out 
the death sentence, which Justice Breyer cited as 
a reason for abolishing capital punishment, is, 
as Justice Scalia observed, caused by the crimi-
nal process itself.  Due process in capital cases 
demands time, and the delay caused by the im-
peratives of due process can reach a point that 
strains other Constitutional imperatives.  There 
is nothing shocking about being caught between 
the demands of two Constitutional ideals or 
standards.  It’s entirely possible that we cannot 



— and that it’s taken generations for us to dis-
cover that we cannot —implement the death 
penalty while satisfying the mandates of Consti-
tutional guaranties.  This idea seems anomalous 
only if one assumes from the outset that the 
death penalty must be Constitutional.   

The majority opinion by Justice Alito follows 
just this line of thought.  The issue the majority 
confronted was whether use of the available for-
mula for lethal injection was cruel and unusual 
because it created a risk of a painful death.  A 
crux of Justice Alito’s majority opinion reads: 

If States cannot return to any of 
the "more primitive" methods 
used in the past [such as the elec-
tric chair] and if no drug that 
meets with the principal dissent's 
approval is available for use in 
carrying out a death sentence, the 
logical conclusion is clear. But we 
have time and again reaffirmed 
that capital punishment is not per 
se unconstitutional.  [Citations 
omitted.]  We decline to effectively 
overrule these decisions.15 

In other words, since capital punishment is 
Constitutional (because we decline to overrule 
decisions saying so), there must be a means of 
implementing it.  

Freedoms Unimagined 

The attitude that Constitutional rights are fro-
zen in time and impervious to a changing world 
is evident in Justice Scalia’s repudiation of the 
statement, from Trop v. Dulles (1958), that the 
cruel and unusual clause “must draw its mean-
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ing from the evolving standards of decency that 
mark the progress of a maturing society.”   To 
this principle Justice Scalia attributed “the pro-
liferation of labyrinthine restrictions on capital 
punishment,” delays in execution, and the aban-
donment of capital punishment in some juris-
dictions. 16 

Justice Scalia’s rejects the Trop approach with a 
refrain commonly invoked to rationalize the de-
nial of rights.  In his words, interpreting “cruel 
and unusual” in light of “the evolving stand-
ards … that mark the progress of a maturing 
society” is “a task for which we are eminently ill 
suited.”17   The protest of modesty is echoed by 
Chief Justice Roberts in Obergefell: “Just who do 
we think we are?”18   The answer is self-evident.  
You know — or should: The Supreme Court, of 
course.  

It’s the judiciary’s responsibility to interpret the 
Constitution, and interpretation can only be ac-
complished, and is only relevant, in the ever 
evolving present.  Judges abdicate responsibility 
when they back away from interpretation be-
cause it seems difficult or open-ended or entails 
competing values.  Rights are affirmed only as 
they find expression in entirely new contexts, 
taking on new forms, maybe even becoming 
“new rights” —depending on how one chooses 
to parse the word “right” — or, put another 
way, becoming personal freedoms previously 
unimagined.    

As his profession of modesty suggests, Chief 
Justice Robert’s principal gay marriage dissent 
fails to accept the judiciary’s role of ensuring 
that new manifestations of freedom become a 
reality — although it pays rhetorical lip service 
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to the idea.  “I agree with the majority that the 
‘nature of injustice is that we may not always 
see it in our own times.’  [Citation omitted.]  
“As petitioner’s put it, ‘times can be 
blind.’  [Citation omitted.]  But to blind yourself 
to history is both prideful and unwise.”19  The 
shift here, founded on an aversion to pride and  
an appeal to wisdom —with their religious and 
philosophic connotations — is incongruous in a 
dissent that faults the majority for veering from 
law into morality and philosophy.  Chief Justice 
Roberts’ proclaimed agreement that injustice 
unrecognized in one era may become apparent 
in another is contradicted by a passage just a 
few pages earlier; there, he mocks the majority, 
by quoting it, for relying on “its own ‘reasoned 
judgment,’ informed by its ‘new insight’ into 
the ‘nature of injustice,’ which was invisible to 
all who came before but has become clear as 
‘we learn [the] meaning’ of liberty.”20  Ultimate-
ly, in Chief Justice Robert’s due process analy-
sis, the fact that gay marriage hasn’t been his-
torically recognized as a right becomes the basis 
for continuing not to recognize it.  

The dissent is aided in reaching this point by 
remaining closed to the current plight of the pe-
titioners and of others denied marriage as a 
matter of law.  It considers the issue to be 
whether gays suing for the rights and privileges 
of marriage can dictate to a state legislature the 
“definition” of “marriage” and not an issue 
concerning the impact on people of the govern-
ment’s disparate treatment of people.  Blind to 
the unfairness imposed on gays, it says nothing 
about the majority’s observation — discussed in 
Judge Posner’s notable Seventh Circuit opinion, 
and brought to both courts’ attention by an 

amicus brief on behalf of the American Psycho-
logical and American Psychiatric Associations, 
among others — that sexual orientation is im-
mutable, an insight realized in our times, not 
many years after homosexuality had been 
pathologized as a “disorder.”   

The dissent buttresses its position by labelling 
gay marriage as a “policy” issue, and, of course, 
“policy” is for the legislature, not the courts.  
Sadly, it devolves into small-minded turf when 
it portrays the opponents of gay marriage as 
victims, taking offense at perceived slights in-
flicted by the rhetoric of the gay marriage de-
bate; it laments the “… apparent assaults on the 
character of fairminded people…” opposing 
gay marriage.21  Certainly, the experience of 
gays denied marriage—paying inheritance taxes 
that heterosexual couples don’t pay, their chil-
dren deprived a guardian upon a partner’s 
death, apart from the issue of stigma — is of a 
different order from the experience of gay mar-
riage opponents participating in debate.     

Unlike the dissents, Justice Kennedy’s opinion 
recognizes that new rights will come into exist-
ence over time.   “… New dimensions of free-
dom become apparent to new generations, often 
through perspectives that begin in pleas and 
protests and then are considered in the political 
sphere and the judicial process.”22   Following 
his sentence about injustice being potentially 
invisible, he recognizes that Constitutional 
guarantees find their meaning in the context of 
the once unforeseeable, ever changing present: 

The generations that wrote and 
ratified the Bill of Rights and 
Fourteenth Amendment did not 



presume to know the extent of 
freedom in all of its dimensions, 
and so they entrusted to future 
generations a charter protecting 
the right of all persons to enjoy 
liberty as we learn its meaning.  
When new insight reveals discord 
between the Constitution’s central 
protections and a received legal 
stricture, a claim to liberty must be 
addressed.23 

The majority accurately implies that Constitu-
tional interpretation requires judicial enforce-
ment of new rights —or, put another way, of 
new manifestations of rights — for the alterna-
tive is paralysis in both interpretation and the 
enforcement of rights: “If rights were defined by 
who exercised them in the past, then received 
practices could serve as their own continued 
justification and new groups could not invoke 
rights once denied.”24   Rights are derived not 
just from source documents but from our evolv-
ing understanding of political principles and 
present circumstances: “They rise, too, from a 
better informed understanding of how Consti-
tutional imperatives define a liberty that re-
mains urgent in our era.”25  

Judge Posner’s opinion, though very different 
from Justice Kennedy’s, agrees that rights must 
be newly conceived under changing circum-
stances.  It observes that sexual orientation is 
believed to be not simply immutable but innate 
in the sense of beyond choice.26   It even offers 
current hypotheses on how homosexuality is 
consistent with natural selection.27  Because sex-
ual orientation isn’t voluntary, it observes, dis-
crimination based on it is, like racial discrimina-
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tion, especially stigmatizing.28   It notes the 
change in litigation concerning the issue since 
1972, when the Supreme Court dismissed, for 
want of a federal question, an appeal from a 
state supreme court holding that limiting mar-
riage to opposite sex couples did not violate the 
Constitution; Baker v. Nelson was the “dark ag-
es” for such litigation.29  With statistical specif-
ics, it describes adoption by gay couples in to-
day’s society, countering the argument that re-
serving marriage for heterosexuals is justified 
by the necessity of nurturing children.30   

A beginning 

Not unlike a poem, the Constitution renews its 
meaning in time.  Like inspirational, pop-
philosophy, it articulates communal aspirations, 
which, in turn, can only be realized under the 
circumstances of any given moment. 

As Erwin Chemerinsky observes, “… all Justices 
—liberals and conservatives — are making val-
ue choices.”31  But the fact that decisions impli-
cate values does not render them extra-legal or 
the personal preference of a judge.  It does not 
justify retracting into a shell of modesty for fear 
of venturing into restricted domains.  Only by 
accepting that values are in play and that we’re 
called to actualize them in the world today can 
we even begin to interpret a constitution. 
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...Continued from page 1:  Preserving the Judiciary’s Legitimacy in an Increasingly Polarized America1 

impacted by a more partisan body politic.  Simi-
larly, though the executive branch accomplishes 
much of its function through a large, unelected 
bureaucracy, it is headed by the President and 
Vice President, who are elected in a partisan 
election.  The federal judiciary, however, is a 
step removed from this process—purposely de-
signed by the Framers of the Constitution to be 
independent and impartial, with judges ap-
pointed by the Chief Executive with the advice 
and consent of the Senate. 

Since the founding of the Republic, it has been 
widely acknowledged that an impartial judici-
ary is integral to the function of our federal gov-
ernment.  In fact, commentators often analogize 
the judiciary to a baseball umpire, dutifully call-
ing balls and strikes and enforcing the rules of 
the game without expressing a preference for 
either of the teams competing on the field.  In-
deed, Chief Justice John Roberts referred to this 
analogy during his confirmation hearing, stat-
ing to the Senate “it’s my job to call balls and 
strikes, and not to pitch or bat.”3  But recently, 
the federal judiciary as a whole, and the Su-
preme Court in particular, has faced criticism 
for acting in a partisan manner and using the 
law as a mechanism to reach a judge’s desired 
outcome, otherwise called results-oriented juris-
prudence.  This has led to increased cynicism 
about bias in the court system, both among the 
public at large and legal practitioners.  

Recent events have done little to assuage that 
cynicism.  High profile 5-4 decisions by the Su-
preme Court prior to Justice Scalia’s death have 
supported the perception that the Court has pre

-ordained blocks of liberal and conservative jus-
tices who will interpret the law as necessary to 
achieve their desired political outcomes.4  The 
Senate has only furthered this perception by re-
fusing to give Supreme Court nominee Merrick 
Garland a confirmation hearing, causing the 
shorthanded Court to split evenly on a number 
of crucial cases involving immigration,5 labor 
unions,6 tribal jurisdiction,7 and the Affordable 
Care Act.8   

Beyond the Court’s decisions, Donald Trump, 
the Republican nominee for President, has ques-
tioned the impartiality of United States District 
Judge Gonzalo P. Curiel based on Judge 
Curiel’s Mexican heritage and Mr. Trump’s 
avowed policies concerning the United States’ 
southern border.  And most recently, Justice 
Ruth Bader Ginsburg encountered significant 
backlash for her comments regarding Mr. 
Trump, where she stated, “I can’t imagine what 
this place would be — I can’t imagine what the 
country would be — with Donald Trump as our 
president. . . . For the country, it could be four 
years.  For the court, it could be — I don’t even 
want to contemplate that.”9  Given that many 
citizens now perceive the judiciary as politically 
partial, what is the impact of that perception on 
the legitimacy of the courts?  How has the per-
ception of judicial partiality mirrored the polari-
zation of the American public?  Has partisan-
ship impacted the process by which the govern-
ment selects and appoints judges to the federal 
courts?  And what does this mean for the legiti-
macy of the judiciary as a co-equal branch of 
government, premised on its independence and 
impartiality? 
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The Polarization of the American Public 

It has become nearly axiomatic to cite the polari-
zation of the American public as a reason for a 
whole host of problems, from the perceived in-
adequacy or overzealousness of certain rules 
and regulations to the failure of elected officials 
to pass meaningful legislative solutions to prob-
lems.  As referenced above, this complaint has 
impacted the judicial branch, as those who disa-
gree with judicial decisions attribute their dis-
content to results-oriented jurisprudence or, 
sometimes, to judicial activism.  But how has 
the public become more polarized?  And how 
has that impacted the court system? 

The Pew Research study cited above found 
more than just that a significant portion of the 
American public has become more staunchly 
conservative or liberal over the past two dec-
ades.  It also found that the movement of people 
to the left or the right was accompanied by a 
rise in animosity towards those in the opposite 
party.  For instance, the study found that Re-
publicans who have “very unfavorable opinions 
of the Democratic Party” rose from 17% to 43% 
over the last two decades.  Similarly, Democrats 
harboring very negative opinions of the Repub-
lican Party have risen from 16% to 38% in the 
same time frame.  People are not only becoming 
more fervent in their political beliefs, but they 
are also potentially becoming less tolerant of the 
other party’s policies and beliefs and more like-
ly to ascribe negative intentions or aims to their 
political opponents.10  The polarization is self-
reinforcing; about 63% of consistent conserva-
tives and 49% of consistent liberals stated that 
their friends generally shared their political 
views.11 

Not so long ago, the judiciary was made up al-
most exclusively of white men from a similar 
background.  The “whiteness” and “maleness” 
has changed, but the background for the most 
part has not.  Many applauded the diversifica-
tion of the judiciary because they thought that 
having people from different backgrounds 
brought different insight.  But when Justice So-
tomayor made her “wise Latina woman” com-
ment (“I would hope that a wise Latina woman 
with the richness of her experiences would 
more often than not reach a better conclusion 
than a white male who hasn’t lived that life”12), 
it raised the question whether the insight that 
surfaced was results-oriented jurisprudence (i.e., 
political polarization) or a wealth of experience.  
The more people, and in particular the press, 
view the application of one’s individual experi-
ence to judging as politically polar, the more 
suspect decisions will be, even if the decision-
making is not. 

As the American population has become more 
polarized, perceptions of the judicial system 
have changed.  While it is possible that judges 
have become more polarized (and certainly 
probable for elected state court judges), the per-
ception of politicization impacts the judiciary’s 
legitimacy the most.  Now, as more Americans 
find themselves on the extremes of the political 
spectrum and associate more strictly with those 
individuals that share their viewpoints narra-
tives about the judiciary change.  Dissenters fo-
cus more on the political impact of a court’s de-
cision and less on the legal process that was re-
quired to reach that decision.  Once the process 
is marginalized, and the sources of law that 
were used to reach a decision—statutes, regula-



tions, precedential decisions—are ignored, then 
it is very easy for those on the wrong end of a 
decision to point the finger at a jurist’s per-
ceived political leanings.  At this point, the per-
ception of the judiciary changes from that of an 
independent body calling “balls and strikes” 
based on a deep knowledge of the rules of the 
game to a partisan entity with each individual 
member of the judiciary reaching decisions 
based on their own particular political biases 
and experiences.  The truth likely lies in be-
tween those two perceptions, and the question 
then becomes whether the pendulum has 
swung too far in the direction of a polarized 
body politic perceiving the judiciary as a parti-
san branch of government. 

The Importance of Impartiality 

The idea that judges should be independent and 
impartial emerged well before the formal birth 
of America.  As scholar Charles Geyh noted, “[t]
he dependence of colonial courts on the English 
monarch was among the flashpoints that 
sparked the Declaration of Independence.”13  
While English judges had been granted tenure 
during “good behavior,” colonial judges were 
made to serve at the pleasure of the King, caus-
ing colonialists concern that judges were inde-
pendent of the people but dependent on the 
crown.14  The Framers reflected these concerns 
in the Declaration of Independence, noting that 
the King “has made Judges dependent on his 
Will alone, for the tenure of their offices, and 
the amount and payment of their salaries.”15 

Alexander Hamilton further opined on the im-
portance of impartiality in the Federalist Papers.  
In Numbers 78 and 79, Hamilton reaffirmed the 
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idea that the judiciary should be structurally in-
dependent from Congress and the President so 
as to protect the legitimacy of the judiciary.  In 
defense of lifetime tenure, Hamilton stated: 

If, then, the courts of justice are to 
be considered as the bulwarks of 
a limited Constitution against 
legislative encroachments, this 
consideration will afford a strong 
argument for the permanent ten-
ure of judicial offices, since noth-
ing will contribute so much as 
this to that independent spirit in 
the judges which must be essen-
tial to the faithful performance of 
so arduous a duty.16 

Similarly, Hamilton defended the fixed 
salary of judges: 

Next to permanency in office, 
nothing can contribute more to 
the independence of the judges 
than a fixed provision for their 
support. . . . A power over a man’s 
subsistence amounts to a power over 
his will.  And we can never hope 
to see realized in practice, the 
complete separation of the judi-
cial from the legislative power, in 
any system which leaves the for-
mer dependent for pecuniary re-
sources on the occasional grants 
of the latter.17 

The Framers ultimately manifested these con-
cerns in the Constitution’s separation of powers 
principle.  As part of that system, the founding 
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fathers viewed impartiality as the only way to 
preserve the courts’ legitimacy, which was insti-
tutionalized in both decisional and branch inde-
pendence. 

Decisional independence concerns the impar-
tiality of judges—the capacity of individual 
judges to decide specific cases on the merits 
without “fear of favor.”  Lifetime tenure, fixed 
salaries, and insulation from politics all support 
and promote decisional independence. 

Likewise, the Framers pursued branch inde-
pendence, also called institutional independ-
ence.  This concept concerns the general, non-
case-specific separation of the judicial branch—
the capacity of the judiciary to remain autono-
mous, so that it might serve as an effective 
check against the excesses of the political 
branches.  Separation and independence are 
synonyms; the separation of the judicial branch 
functionally entails some form of independence 
so as to facilitate its autonomous capability.  
This autonomy is key for impartiality and, 
through the process of judicial review, allows 
the judiciary to protect the institutional integrity 
of the government against unconstitutional po-
litical encroachments by the executive and legis-
lative branches. 

Partisanship in the Confirmation Process 

The polarization of the body politic is further 
reflected in the evolution of the confirmation 
process of federal judges.  The Appointments 
Clause empowers the President to appoint fed-
eral judges, among other public officials, with 
the “advice and consent” of the U.S. Senate.18  
While the core evaluative criteria remain the same 

(e.g., merit as a legal professional, ideology, and 
political relationships), the confirmation process 
has become longer and, as a result, more in-
tense, especially since the 1980s. 

By the sheer numbers, confirmation hearings 
have become more extensive over the last 30 
years.  Before 1981, the confirmation process of 
justices was usually rapid.  For example, George 
Sutherland was nominated by President Har-
ding and confirmed on the same day in 1922.  
From the Truman through Nixon administra-
tions, justices were typically confirmed within 
one month.  Since the Ford administration, 
however, the process has taken longer.  In fact, a 
Congressional Research Service study found 
that, since 1975, the average number of days 
from nomination to final Senate vote is 67 days 
(2.2 months), while the median is 71 days (or 2.3 
months).19 

Indeed, the Senate Judiciary Committee never 
questioned nominees until the 1925 confirma-
tion hearings of Harlan Fiske Stone.  Ironically, 
Stone actually proposed appearing before the 
Committee to answer questions after some sen-
ators voiced concerns about his relationships 
with Wall Street players.  His testimony helped 
secure a confirmation vote with very little oppo-
sition.20  However, the nature of the confirma-
tion hearings has changed since that time.  After 
1955, every nominee has been required to ap-
pear before the Committee to answer questions 
from politicians.  The hours spent before the 
Committee have lengthened from single digits 
before 1980 to double digits today.21 

The increasing intensity of confirmation hear-
ings can be attributed to the judiciary’s role 



within the government, and more specifically, 
the public’s and press’s awareness of the 
Court’s resolution of landmark cases that affect 
public policy.  The Committee first questioned 
nominees on their judicial views in 1955 with 
John Marshall Harlan II, whose confirmation 
hearing occurred shortly after the Court’s land-
mark decision in Brown v. Board of Education.22  
Moreover, politicians are careful to not repeat 
the mistakes of President Dwight D. Eisenhow-
er or President George H.W. Bush.  Both presi-
dents nominated justices (Chief Justice Earl 
Warren and Justice David Souter, respectively), 
who were believed to be conservative, but 
turned out to be liberal justices.  President Ei-
senhower famously called the Warren appoint-
ment “the biggest damn fool mistake I ever 
made.”23  It may be that the intensity of the con-
firmation process represents an attempt to gain 
some decisional certainty in the way a judge 
will rule to prevent further surprises. 

The Legitimacy of the Court System – Are We 
in Crisis? 

As set forth above, the American system of gov-
ernment requires the judiciary to serve as a 
check against the other two branches of govern-
ment and to balance power coequally with 
those two branches.  To serve that purpose, the 
Framers devised an independent judiciary, ap-
pointed by the Chief Executive with the advice 
and consent of the Senate, serving a lifetime 
term insulated from the political fray.  As such, 
an independent judiciary is and always has 
been fundamentally important to the basic 
rights of the American citizenry.  The Fifth 
Amendment to the Constitution states, in part, 
“[N]or shall any person . . . be deprived of life, 
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liberty, or property, without due process of law. 
. . .”24  “The fundamental requisite of due pro-
cess of law is the opportunity to be heard.”25  In 
addition to an opportunity to be heard, the due 
process requirement guarantees that a citizen 
facing deprivation of life, liberty or property 
will be afforded notice of their opportunity to 
be heard.26  However, behind the assurance of 
due process is a high degree of confidence that 
the arbiter will be impartial.  In countries where 
the judiciary is perceived to be biased, a right to 
a hearing is not seen as providing a right to jus-
tice. 

Accordingly, if the public and those seeking jus-
tice and redress from our judicial system no 
longer perceive the judiciary as impartial, it 
would shake our system to its very core.  Citi-
zens expect that their elected officials will look 
out for their constituents first, in a partisan 
manner, because that is exactly how those indi-
viduals got elected.  Courts must be different.  
The judiciary, in combination with citizen juries, 
must sit in judgment of all manner of disputes 
in the public realm, from civil disputes over 
small amounts of money to the most serious 
criminal matters where the verdict may deprive 
someone of their life.  If the judiciary is infected 
by the notion that the decisions it renders are 
based on political expediency rather than striv-
ing for a dispassionate interpretation and appli-
cation of the law, then everyone appearing be-
fore the judiciary has a ready-made reason to 
delegitimize any judicial decision that comes 
down against them. 

That is not to say that judges are purely apoliti-
cal, which would be tantamount to painting 
every judge as a robot in a black robe.  Judges, 
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of course, are humans and therefore have indi-
vidual political viewpoints.  The recognition of 
that among the populace is perhaps a good 
thing—it evinces a more realistic view of the ju-
diciary, and serves as a more accurate descrip-
tion of how a judge comes to his or her decision.  
Specifically, most judges come to each case try-
ing their best to faithfully construe and apply 
the law as it was written by the legislature or 
articulated in prior precedent.  They approach 
this task, however, shaped by their own experi-
ence and guided by their own set of principles 
and morals which have been developed over 
their entire life.  It would be impossible to ask 
any judge to divorce themselves from those pri-
or experiences and their own personal princi-
ples.  Recognizing that the members of the judi-
ciary are influenced at some level by those 
things is likely a more accurate articulation of 
how judicial decisions are ultimately made.   

But that does not mean that jurists stalwartly 
decide cases along party lines.  If that were the 
case, how can one explain decisions that are 
unanimous or not divided conveniently along 
party lines?  In reality, an acceptance of some 
inherent political bias in the judicial system is 
probably nothing more than the realization of 
an enlightened body politic.  Where the United 
States may stand now, however, is at the preci-
pice of moving from that truthful acceptance to 
a more cynical and destructive viewpoint—
specifically, that each judge is governed primar-
ily or solely by their own personal biases and 
political preferences.  If this viewpoint becomes 
widely accepted, then the legitimacy of every 
judicial decision is undercut; each one can be 
dismissed as merely the rogue opinion of a bi-

ased judge and the decision can justly be ig-
nored.  

The obligation to prevent political polarization 
from delegitimizing the delivery of justice falls 
to all of us.  It falls, of course, to the judiciary 
and those responsible for appointing judges to 
faithfully adhere to the Framers’ vision of an 
independent, impartial judiciary.  It falls to the 
lawyers and their clients appearing before the 
courts to try to objectively evaluate their own 
cases and not simply dismiss adverse outcomes 
as “wrong” decisions handed down by “biased” 
judges.  And it falls to the public as a whole, in-
cluding the press, particularly with respect to 
decisions of great public importance 
(principally rendered by the Supreme Court), to 
disagree with decisions on the merits and based 
on thoughtful considerations of the arguments 
made by both sides rather than simply dismiss-
ing decisions as nothing more than “liberal” or 
“conservative” judges reaching a decision that 
was politically expedient. 

Conclusion 

It seems apparent that the perception of the ju-
diciary—as well as the process for appointing 
judges within the federal court system—have 
become more politicized in recent years.  The 
question then becomes, what is the impact on 
the delivery of justice?  Certainly, if the court 
system is delegitimized to the point where eve-
ry decision can be characterized by the losing 
party as simply a results-oriented decision by a 
jurist who espouses a different political view-
point than the losing party, both the authority 
of the courts and their legitimacy as a third, coe-
qual branch of government will be severely and 
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ideals set forth in the Declaration that had been 
signed in the same State House in the summer  
of 1776 and that was the opening salvo to a war. 
It was to be a representative government — a 
democracy — honoring equality and an individ-
ual’s rights against it.  When they completed the 
blueprint in September, there was reason for 
optimism.    

While it was being signed, the elder statesman, 
81-year-old Benjamin Franklin, noted that the 
armchair used by the Convention’s President, 
George Washington, had a sun carved on its 
back.  “I have often in the course of the session,” 
he said, “… looked at that [sun] behind the 
President without being able to tell whether it is 
rising or setting.  But now at length have the 
happiness to know that it is a rising and not a 
setting sun.”

“It was a new nation,” Lincoln later said, 
“conceived in liberty and dedicated to the prop-
osition that all men are created equal.”  

But, of course, uncertainty still loomed.  For this 
new government had never been tried.   As 
Franklin emerged from the building, a Mrs. 
Powel of Philadelphia asked, “Well, Doctor, 
what have we got, a republic or a monarchy?”   

“A republic,” Franklin replied, “if you can keep 
it.”   

Ever since, the republic has been put to the test. 
At the moment, the power of the President to 
appoint Supreme Court Justices has been tested 
as never before and the consequences will reso-
nate long into the future.  There’s a great parti-
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san divide over Constitutional rights and inter-
pretation.   Judicial legitimacy is in doubt.  New 
issues continue to arise, and history casts its ev-
er new illuminations on the present.   

Year after year, one after another, individually 
and cumulatively, the tests, implicate the ulti-
mate test — in Lincoln’s words, “whether that 
nation, or any nation so conceived and so dedi-
cated, can long endure.”   

Can we, indeed, keep it? 

Both anticipating and reflecting on the Novem-
ber 2016 Appellate Judges Education Institute to 
be held a short walk from the State House, to-
day known as Independence Hall, the theme of 
this Appellate Issues is: “The Constitution: Exper-
iment at Work.”  

I thank the contributors for meeting the chal-
lenge of writing on our political work in pro-
gress.   

David J. Perlman 

Editor 

...Continued from page 1:  Editor’s Note 
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By Conor Dugan 

The Constitution states that the President “shall 
nominate, and by and with the Advice and Con-
sent of the Senate, shall appoint . . . Judges of 
the supreme Court.”  That is the entirety of 
what the Constitution says about Supreme 
Court nominations, confirmations, and appoint-
ments.  With the death of Justice Scalia in an 
election year and the President’s nomination of 
Judge Merrick Garland to replace Justice Scalia, 
the meaning and import of those words have 
taken on an immediate and concrete signifi-
cance.   

What are the consequences of the Senate not 
even considering Judge Garland’s nomination?  
What does this do to the Constitution and the 
institutions of government it establishes?  What 
does a proper interpretation of the Constitution 
require?  These previously abstract questions 
are very much live and real for us today.  Ulti-
mately, the answers are elusive—or perhaps un-
satisfying—for when one peels back the layers 
of argument, the Constitution has very little to 
say about these questions.  The Constitution 
leaves judicial nominations to the intrigues of 
the political process.  Ultimately, what the battle 
over this and every other nomination tells us is 
that there are larger issues lurking in the back-
ground of nomination fights that remain un-
addressed.  It is on these larger issues that we as 
lawyers may be able to offer dispassionate and 
reasoned thinking that helps to tamp down the 
heat in our political culture.   

A Vacancy Arises 

Only an hour after Justice Scalia’s death was 
confirmed, Senate Majority Leader\ Mitch 
McConnell, Republican from Kentucky, an-
nounced that the “American people should 
have a voice in the selection of their next Su-
preme Court Justice.  Therefore, this vacancy 
should not be filled until we have a new presi-
dent.”  Leaders across the aisle were quick to 
push back on McConnell’s statement.  Senate 
Minority Leader, Harry Reid called McConnell’s 
suggested approach “unprecedented” and stat-
ed that a failure to “fill this vacancy would be a 
shameful abdication” of responsibility.  Former 
Secretary of State, Hillary Clinton said that “[e]
lections have consequences” and declared that 
the “president has a responsibility to nominate 
a new justice and the Senate has a responsibility 
to vote.”  Announcing his nomination of Gar-
land, President Obama said that “Presidents do 
not stop working in the final year of their term; 
neither should a senator.”   

Since Judge Garland’s nomination there has 
been no crack in the stalemate.  Most Republi-
can Senators have refused even to meet with 
Garland during the nominee’s traditional senate 
courtesy calls.  After Garland’s nomination, 
McConnell doubled-down and said that the 
“next president may also nominate someone 
very different.  Either way, our view is this:  
Give the people a voice in filling the seat.”  Bar-
ring an unforeseen miracle, Judge Garland’s 
nomination will go no further, and the next 
president will nominate Justice Scalia’s succes-
sor. 

Judge Garland, the Rule of Law, and the Elephant in the Room 



What Does the Constitution Require? 

Scholars and pundits have been divided on 
what the Constitution requires in these circum-
stances.  One important contribution is a 
lengthy article by Professors Robin Bradley Kar 
and Jason Mazzone examining historical prac-
tice to glean a potential constitutional rule.  See 
Robin Bradley Kar & Jason Mazzone, The Gar-
land Affair: What History and the Constitution Re-
ally Say about President Obama’s Powers to Ap-
point a Replacement for Justice Scalia, 91 N.Y.U. L. 
Rev. Online 53 (2016).  They write that the 
“historical rule that best accounts for senatorial 
practices” throughout United States history is 
the following:   

While the Senate has the constitu-
tional power to provide advice 
and consent with respect to par-
ticular Supreme Court nominees 
and reject (or resist) particular 
candidates on a broad range of 
grounds, the Senate may only use 
this power to deliberately trans-
fer a sitting President’s Supreme 
Court appointment powers to a 
successor in the highly unusual 
circumstance where the Presi-
dent’s status as the most recently 
elected President is in doubt.  [Id. 
at 53-54.] 

In other words, the Senate has used its power to 
advise to examine a nominee and then reject 
him or her, but, according to Kar and Mazzone, 
it has never completely refused to consider a 
nominee (except in highly unusual circumstanc-
es not present today). Kar and Mazzone believe 
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that the refusal to consider a nominee has the 
effect of taking away the President’s appoint-
ment power and transferring it to his successor.     

But Professor Kar and Mazzone go further.  
They write that norms of conduct can mature 
into constitutional rules.  Thus, Kar and Maz-
zone raise a further question whether the histor-
ical practice they have discovered has “ripened 
into a constitutional rule that should inform the 
best interpretation of constitutional text and 
structure.”  Id. at 54; see also id. at 100.  In short, 
what the Republican Senate is doing may be 
more than break from senatorial tradition 
(which itself should not be rejected lightly).  It 
might violate the Constitution.   

Kar and Mazzone’s article has garnered much 
attention.  The New York Times highlighted the 
study in a June 13, 2016 article.  See Adam Lip-
tak, Study Calls Snub of Obama’s Supreme Court 
Pick Unprecedented, N.Y. Times, June 13, 2016, 
available at www.nytimes.com/2016/06/14/
us/politics/obama-supreme-court-merrick-
garland.html?_r=0.  Many scholars have been 
quick to praise the article.  Others have been 
critical.  Their thesis is worth considering.  Do 
the actions of the Senate Republicans with re-
spect to Judge Garland violate the Constitution?  
And, if so, what then?  If not, is the behavior of 
Senate Republicans still problematic?  And what 
is to be done about this behavior if it is prob-
lematic? 

Examining the thesis 

Kar and Mazzone are right, of course, to suggest 
that practices and traditions can and do inform 
us as to the meaning of the Constitution.  They 

http://www.nytimes.com/2016/06/14/us/politics/obama-supreme-court-merrick-garland.html
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are also right that practices and understandings 
can ripen into norms.  They seem generally 
right in their analysis of the historical data.  As 
Josh Zeitz has written, “there is no modern 
precedent for the Senate’s refusal to take any 
action.”  Josh Zeitz, Republicans, Beware the Abe 
Fortas Precedent, Politico Magazine, Feb. 15, 
2016, available at www.politico.com/
magazine/story/2016/02/scalia-republicans-
abe-fortas-precedent-beware-213640.  The deep-
est problem with Kar and Mazzone’s thesis, 
however, may be the plain text of the Constitu-
tion—what the Constitution says and does not 
say. 

As Professor Michael Ramsey of the University 
of San Diego has written, the appointments 
clause “does not place any duty on the Senate to 
act nor describe how it should proceed in its de-
cision-making process. . . . [T]he Senate’s core 
role in appointments is as a check on the presi-
dent, which it exercises by not giving consent—
a choice it can make simply by not acting.”  Mi-
chael D. Ramsey, Why the Senate Doesn’t Have to 
Act on Merrick Garland’s Nomination, The Atlan-
t ic ,  May 15,  2016,  avai lable  at 
w w w . t h e a t l a n t i c . c o m / p o l i t i c s /
archive/2016/05/senate-obama-merrick-
garland-supreme-court-nominee/482733/.  
Ramsey argues that this is buttressed by Article 
I, Section 5 of the Constitution which allows the 
Senate establish its own rules and, by implica-
tion, “decide how to respond to presidential 
nominations.”  Id.  Further, “[n]o one doubts 
that the Senate can refuse consent to Garland’s 
appointment.”  Id.  Thus, how the Senate refuses 
to consent to Judge Garland’s nomination, may 
not matter, in terms of the Constitutional ques-
tion.   

On the other hand, the practice uncovered by 
Kar and Mazzone may show that the proper 
original understanding of the Constitution re-
quires that the Senate do something in response 
to a nomination.  In other words, what advice 
and consent means—and how it has always 
been understood—is that the Senate must take 
some action on a nomination.  Advice and con-
sent means that the Senate must engage in some 
process even if it does not mean an eventual 
confirmation of a nominee.  The Senate, by 
choosing repeatedly to exercise its “advice and 
consent” power in the way, may have estab-
lished a Constitutional rule that binds its future 
actions.  There is some force to these arguments 
especially for those inclined towards original-
ism.   

There are larger doubts however.  How can 
practice bind future generations if that practice 
is not consonant with the text?  Indeed, if as 
Professor Noah Feldman has written the Consti-
tution says absolutely “nothing” “about filling 
Supreme Court vacancies,” extra-textual prac-
tice can have no binding force.  Noah Feldman, 
Obama and Republicans Are Both Wrong About 
Constitution, Bloomberg.com, Feb. 17, 2016, 
available at www.bloomberg.com/view/
articles/2016-02-17/obama-and-senate-are-both
-wrong-about-the-constitution.  Moreover, 
while there are certainly Constitutional provi-
sions that are unenforceable, the lack of any en-
forcement mechanism here is particularly glar-
ing.  Moreover, as Feldman notes the Constitu-
tion says nothing about the size of the Supreme 
Court and the size has fluctuated over time.  Re-
fusing to consider a nominee whose presence on 
the Court is not even constitutionally mandated 

http://www.politico.com/magazine/story/2016/02/scalia-republicans-abe-fortas-precedent-beware-213640
http://www.theatlantic.com/politics/archive/2016/05/senate-obama-merrick-garland-supreme-court-nominee/482733/
https://www.bloomberg.com/view/articles/2016-02-17/obama-and-senate-are-both-wrong-about-the-constitution


seems hardly to be a sanctionable offense.     

The other weakness in the Kar and Mazzone 
thesis is that the Senate itself seems not to have 
understood its role as requiring an up or down 
vote on a nominee.  While one may not be able 
to point to other examples where the Senate has 
failed to hold hearings and vote on nominations 
in a presidential election year, senators have in-
dicated a willingness to do just that.  They have 
acted to bar a vote on nominees in the past.  For 
instance, President Obama joined other senators 
in a failed attempt to filibuster (another pesky 
senatorial process not set out in the Constitu-
tion) Justice Samuel Alito’s nomination.  Obvi-
ously, had the filibuster been successful, Justice 
Alito never would have gotten his up or down 
vote.  This indicates that senators themselves do 
not see themselves as being constitutionally re-
quired to give a nominee a vote.    

At the end of the day, the simplest answer 
seems to be that the Constitution simply does 
not bar the actions taken by the Republicans 
with respect to Judge Garland.  Their actions 
may be foolish (see below), unnerving, nasty, or 
discourteous.  But they are not unconstitutional.  
As Professor Feldman notes: 

The upshot is that the Constitu-
tion really doesn’t answer the 
question of what the president or 
the Senate must do after the 
death of Justice Scalia. It sets the 
ground rules for a political bat-
tle—and the politicians can fight 
it out. That’s OK. Our Constitu-
tion has its good points—and one 
of them is that it doesn’t solve 
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every political question. Nor 
should it.  [Feldman, Obama and 
Republicans Are Both Wrong About 
Constitution, Bloomberg.com, Feb. 
17, 2016.] 

Because the text leaves open what “advice and 
consent” means, the Senate may choose a varie-
ty of means through which to give that advice 
and consent.  And, we, the people, can duke it 
out telling our senators our opinions and voting 
at the ballot box. 

Constitutional but Foolish? 

But that’s not the end of the matter.  Even if fail-
ing to hold hearings and a vote on a nominee 
does not violate the Constitution, one can cer-
tainly ask whether it is wise.  The Senate’s cur-
rent unwillingness even to vote on the Garland 
nomination seems to be the logical next step in 
the mutually assured destruction on judicial 
nominations towards which Republicans and 
Democrats have been hurtling since the Robert 
Bork nomination.  Democrats refused to con-
firm President Bush’s judicial nominees to low-
er courts.  Republicans have done the same with 
respect to President Obama’s nominees.  Each 
side cries foul.  The rhetoric has become increas-
ingly more poisonous, the posturing more pro-
nounced, the accusations more shrill.   

It is here that institutional concerns embodied in 
the Constitution may come into play.  Any gov-
erning document assumes a certain amount of 
good faith and fair play among its actors.  The 
Constitution is no different.  In order to function 
properly, one can argue that American democ-
racy requires a certain level of cooperation on 
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the part of its coordinate branches of govern-
ment.  Thus, the appointments clause of the 
Constitution assumes, at some level, a some-
what functional, cooperative process by which a 
president and the senate work together to fill 
vacancies.  Without such good faith, we may 
have more than Supreme Court vacancies to 
worry about.   

Furthermore, on a purely pragmatic level, the 
Republicans argument that they are attempting 
to allow the people to have a voice in their next 
Supreme Court justice has flaws.  If elections 
have consequences, then President Obama’s 
reelection in 2012 means something.  By the 
time President Obama ran for reelection in 2012, 
it was clear what sorts of justices he would 
nominate.  The American people had an oppor-
tunity to voice their displeasure with the sort of 
judicial philosophy that the President embraces 
in his nominees.  They, instead, chose to reelect 
him.   

On the other hand, Republicans can counter 
that the people have a political recourse now.  
They can punish Republicans for their unwill-
ingness to consider Judge Garland.  The people 
can also elect a president who will nominate 
justices similar to those President Obama has 
appointed.  The argument can go on ad infini-
tum—and ad nauseam.  The inability to resolve 
these arguments points to a larger issue lurking 
in the background.   

The Elephant in the Room 

The preceding discussion points to larger ques-
tions that few seem willing to entertain.  The 
refusal to hold hearings and vote on Judge Gar-

land’s nomination is ultimately a battle about 
the meaning of the courts and the Supreme 
Court, in particular.  Ed Whelan, President of 
the Ethics and Public Policy Center, was right 
when he wrote that the “immediate question 
before Senate Republicans upon Justice Scalia’s 
death was how to deal with (a) a nomination by 
an opposite-party president, (b) in an election 
year, (c) that threatens to dramatically alter the 
ideological composition of the Court.”  Ed 
Whelan, Law Profs Kar/Mazzone on Senate Duty 
on Supreme Court Vacancies—Part 4, Bench Mem-
os Blog, June 7, 2016, available at  http://
w w w . n a t i o n a l r e v i e w . c o m / b e n c h -
memos/436302/kar-mazzone-senate-duty.  
Everyone knows that Justice Scalia’s replace-
ment could dramatically shape the law for dec-
ades to come.  Replace him with a clone of Jus-
tice Brennan and the law will jerk in a particular 
direction.  Replace him with the second-coming 
of Justice Scalia and Justice Kennedy will re-
main the swing vote until the next nomination 
fight comes down the pike.   

What few seem to be asking is why one vacancy 
should matter this much.  If the rule of law is to 
mean anything, one person should not hold the 
power to maintain or reshape the law so signifi-
cantly.  This problem points to larger founda-
tional and systemic questions that have re-
mained unanswered for too long: What are 
courts for?  What is the role of the judge in a 
constitutional democracy?  How should a judge 
approach the text of the Constitution? How can 
the Supreme Court and courts in general main-
tain their institutional authority and legitimacy 
if it’s the identity of the judge that makes all the 
difference?  Perhaps this is ultimately where we 

http://www.nationalreview.com/bench-memos/436302/kar-mazzone-senate-duty


as lawyers can provide value to society. If we 
explain the law, the role of judges and lawyers 
within the law, the legal bases for decisions and 
arguments, and the contested claims to those on 
the left and right, we can shed light and reduce 
the heat in this area of our political discourse. 
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By Nancy M. Olson 

With this Appellate Issues dedicated to our Con-
stitution and published during an election sea-
son, I thought it appropriate to write about the 
electoral college, first provided for in the Con-
stitution and later revised by the Twelfth 
Amendment.  We are all familiar with the elec-
toral map shaded red, blue, and sometimes in-
terim-purple, on election night.  But how many 
of us are aware of the origins of the electoral 
college system and how it has been refined to its 
present form?  Relatedly, did those refinements 
fix identified issues?  If not, what arguments 
have been made for transforming or abolishing 
the system?  This article travels back in time to 
the founding of our country, specifically, to the 
Constitutional Convention that set the stage for 
the selection of a national executive, then on to 
the passage of the Twelfth Amendment, and fi-
nally to the present. 

At the Constitutional Convention in 1787, the 
delegates discussed forming a national legisla-
ture and selecting a national executive.  The del-
egates debated options for selecting the execu-
tive, including selection by the legislature, selec-
tion by the people, selection by the states’ gov-
ernors, electoral selection, and lottery.  Accord-
ing to Roger Sherman of Connecticut, the “sense 
of the nation would be better expressed by the 

legislature, than by the people at large” because 
the people would “never be sufficiently in-
formed of characters [or] give a majority of 
votes to any one man.”  James Madison, Notes 
of Debates in the Federal Convention of 1787, at 
306 (Ohio University Press 1966).  Query wheth-
er Sherman would have held a different view 
had he known of the information and media age 
on the distant horizon.  In any event, rather than 
adopting a system crediting Sherman’s view of 
voter ignorance, the delegates agreed upon a 
compromise whereby electors (initially selected 
by the state legislature) would select the presi-
dent.    

Under the compromise between small and large 
states, each state would have a number of elec-
tors based on the total number of its elected 
members in the Senate and House of Represent-
atives.  Each elector would cast two votes.  
Commentators have suggested that this indirect
-election method was preferable in 1787 due to a 
variety of factors, including widespread illitera-
cy, poor means of communication, and a home-
state advantage for large states.  Under the new 
system, the electors were supposed to be “the 
wise men” of the community.  The original sys-
tem provided for two votes per elector, with the 
candidate receiving the highest number of votes 
winning the presidency (assuming the candi-
date also received a majority of votes).  The sec-

Voted Most Likely to be the Subject of Proposed Constitutional 
Amendments: The Electoral College 
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ond-place candidate won the vice presidency.  If 
no candidate received a majority, the House of 
Representatives would select a president from 
the top five candidates, with each state’s delega-
tion receiving one vote.  If no vice presidential 
candidate received a majority of votes, the Sen-
ate would select a vice president from among 
the top three candidates.  

The two-votes-per-elector method created unin-
tended consequences — the possibility of a 
president and vice president from different par-
ties or an unintended tie between candidates 
from the same party.  If party electors cast their 
votes intending to seat their party’s top-two 
candidates as president/vice president, by cal-
culatedly casting slightly fewer votes for the in-
tended number two candidate, it was possible 
that one party’s leading candidate would be 
elected president, with another party’s leading 
candidate elected as vice president (e.g., John 
Adams and Thomas Jefferson in 1796).  Similar-
ly, if a majority of electors used all of their  
votes to vote for one party’s presidential and 
vice presidential candidates, an unintended tie 
for president could result and would need to be 
resolved by the House of Representatives (e.g., 
Thomas Jefferson and Aaron Burr in 1800).  The 
infamous 36 ballots required to break the dead-
lock following the 1800 election between Jeffer-
son and Burr paved the way for revising the 
system.   

As a result of these unintended consequences, 
in 1803-04, Congress passed and the states rati-
fied the Twelfth Amendment.   Significantly, it 
changed the electoral college system adopted in 
the Constitution by requiring electors to cast 
one vote for president and one vote for vice 
president.  The amendment provides that elec-
tors shall “vote by ballot for President and Vice-
President, one of whom, at least, shall not be an 
inhabitant of the same state with themselves; 
they shall name in their ballots the person voted 

for as President, and in distinct ballots the per-
son voted for as Vice-President, and they shall 
make distinct lists of all persons voted for as 
President, and of all persons voted for as Vice-
President, and of the number of votes for each, 
which lists they shall sign and certify, and trans-
mit sealed to the seat of the government of the 
United States . . . .”  U.S. Const. Amend. XII.   As 
with the original system, the person receiving 
the most votes for the position (assuming he/
she wins a majority) wins the election, with the 
distinction that votes are now cast for a specific 
office (president or vice president).  If no majori-
ty vote emerges, then the House of Representa-
tives will pick the president from the top three 
(rather than five) candidates, with each state re-
ceiving one vote; similarly, absent a majority, 
the Senate will pick the vice president from 
among the top two (rather than three) candi-
dates, with each senator receiving one vote.  
Since the passage of the Twelfth Amendment 
the House of Representatives has picked a pres-
ident under the runoff rules only one time (the 
Andrew Jackson/John Quincy Adams election 
of 1824).  The Senate has picked a vice president 
only once (Richard Johnson in 1937).   

Post-Twelfth Amendment, the electoral college 
has been revised in other ways.  For example, 
the Twentieth Amendment, along with the Pres-
idential Succession Act of 1947, changed the ex-
piration dates of the presidential and congres-
sional terms from March 4th to January 20th 
and January 3rd, respectively.  The purpose of 
this change was to prevent a lame duck Con-
gress from holding a runoff election in the event 
that no candidate secured a majority of electoral 
votes.  It also shortened the period between 
such an election and the inauguration.  In 1961, 
the Twenty Third Amendment granted resi-
dents of Washington D.C. the right to vote for 
president, and it also granted three electoral 
votes to Washington D.C.  This change, howev-
er, does not allow Washington D.C. to partici-



pate in a run-off election if the president or vice 
president must be selected by Congress.  For a 
presidential candidate to win by a vote of the 
House of Representatives, he/she must receive 
26/50 votes among the states, with no vote 
granted for Washington D.C.  

The electoral college has been criticized over the 
years for a number of reasons, including: the 
fact that “faithless electors” may vote for a can-
didate different than the one to whom they are 
pledged; the system does not allow voters to 
directly elect their president; and, it can result in 
the winner of the popular vote losing the elec-
tion.  Electors are now guided largely by the 
popular vote in each state, yet the winner of the 
popular vote has lost the election on four occa-
sions, three of which occurred in the 1800s, and 
the most recent of which occurred following the 
race between George W. Bush and Al Gore in 
2000.  In addition, although the election has on-
ly gone to the House of Representatives twice, it 
came within 30,000 votes on four other occa-
sions.  Lastly, a faithless elector has cast a rogue 
(but non-influential) vote in a total of seven 
elections.    

Since the passage of the Twelfth Amendment, 
over 700 proposals to further amend the process 
have been introduced in Congress and failed.  
The most successful effort occurred in 1969 
when the House of Representatives passed a bill 
providing for direct election of the president 
and vice president.  After passing in the House, 
the bill failed in the Senate, and thus was never 
sent to the states for ratification.  Proposals to 
modify or replace the electoral college have in-
cluded, but are not limited to, ideas such as pro-
portional division of each state’s electoral votes 
based on the state’s popular vote, division of 
each state’s electoral votes by congressional-
district popular vote, abolition of the electoral 
college in favor of direct election by popular 
vote, and direct election by popular vote requir-
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ing a majority with a built-in runoff provision.  
With the exception of proposals that call for 
abolition of the electoral college, many changes 
could be effected on a state-by-state level, such 
as a change in the way electoral votes are 
awarded.    

Notwithstanding the fact that states control the 
rules for pledging their electors (although elec-
tors are not “bound” in about half of the states), 
48 out of 50 states award all of their electros, i.e., 
winner-take-all, to the winner of the state’s pop-
ular vote.  Only Maine and Nebraska allow for a 
system whereby the elector for each Congres-
sional district votes for the winner of the popu-
lar vote in that district, with the two Senate-seat 
electors casting their votes for the overall popu-
lar vote winner in the state.  Such a system more 
closely represents what a direct-election would 
look like, yet it has not gained popularity 
among the states.  Most recently in 2004, Colora-
do voters rejected switching to a proportional 
system that would have replaced the winner-
take-all award method with a proportional 
method.  

With 700 proposed alterations (and no sign of 
the debate subsiding any time soon), the elec-
toral college holds the record for being the con-
stitutional topic subject to the most proposed 
amendments.  Over time, popular opinion has 
generally overwhelmingly been in favor of abol-
ishing this system.  If history is any guide, how-
ever, the system is here to stay and the most ac-
cessible means for influencing the way it works 
in the near term is by making changes to the 
electoral process at the state level.  Future elec-
tions wherein the loser of the popular vote is 
elected president and/or the election must be 
decided by the House of Representatives would 
likely be necessary to force any significant 
changes. 
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By Travis Ramey 

At some point, all (or nearly all) American chil-
dren take a civics class. Presumably, the goal of 
requiring students to learn about the structure 
and function of government is to create an in-
formed electorate. As part of informing the fu-
ture electorate, civics classes teach students 
about the three branches of government and 
their respective spheres of power. The legisla-
tive branch makes the law. The executive 
branch enforces the law. The role of the judicial 
branch, however, is a little fuzzier.  It “applies” 
the law.  It “interprets” the law.  It “states what 
the law is.”  

The point of having three independent branches 
of government is for the branches to “check and 
balance” each other.  In terms of the federal 
Constitution, the judicial branch’s power to 
“check and balance” the other branches boils 
down to a two-word phrase: judicial review. 
The ultimate origin of judicial review is ques-
tionable, but the courts functionally gave the 
power of judicial review to themselves. The ef-
fect has been to make the federal courts the ab-
solute and final arbiter of the Constitution. They 
are the authoritative interpreters. They state 
what the Constitution is and is not. 

The courts’ self-conferred power of judicial re-
view has not gone unchallenged. In fact, the his-
tory of the American constitutional experiment 
is, in many ways, wrapped up in contests over 
who gets to decide what the Constitution 
means. With that in mind, it is somewhat puz-
zling that the judiciary has been able to retain 

the power of judicial review and create an envi-
ronment where the legitimacy of its power to 
decide what the Constitution means is nearly 
unquestioned.  

Popular culture may provide an explanation, 
however, in the form of a riddle posed in the 
phenomenally successful HBO television series 
Game of Thrones. What that riddle may teach is 
that although the issue of judicial review ap-
pears now to be a settled question, the ultimate 
authority to interpret the Constitution could 
have vested elsewhere. And there is no guaran-
tee it could not vest elsewhere at some point in 
the future. 

A brief look at the origins of judicial re-
view 

Ask a question about judicial review, and some 
of the first responses are likely to include Mar-
bury v. Madison and Martin v. Hunter’s Lessee.  
Many scholars have written about the origins of 
judicial review. Although they do not always 
agree on its origins, they do agree that those ori-
gins predate the Marbury decision. 

Even a cursory review of pre-Marbury authori-
ties reveals this to be true. Although the concept 
of federal judicial review found no berth before 
the Constitutional Convention of 1787, that 
should come as no surprise as the Articles of 
Confederation provided for no federal court 
system. The issue of judicial review was, how-
ever, one of significant concern when debating 
the ratification of the Constitution. Alexander 
Hamilton famously defended the practice in The 
Federalist Papers. And the power of the Supreme 

The Riddle of Judicial Review 



Court to invalidate legislative actions was heav-
ily criticized by the Anti-Federalists. 

The earliest Supreme Court Justices apparently 
considered the power of judicial review to be a 
matter of little debate.  Justice James Iredell, 
who joined the Court in 1790, had been writing 
about the concept of judicial review since 1783.  
By 1800, even Justice Samuel Chase, who had 
previously been noncommittal as to the Court’s 
power of judicial review, took judicial review as 
something of a given:  

It is, indeed, a general opinion, it 
is expressly admitted by all this 
bar, and some of the Judges have, 
individually, in the Circuits, de-
cided, that the Supreme Court can 
declare an act of congress to be 
unconstitutional, and, therefore, 
invalid; but there is no adjudica-
tion of the Supreme Court itself 
upon the point. 

Thus, by the time it decided Marbury and Mar-
tin, the Court’s claim to power as final arbiter of 
the Constitution was mere recognition of an ex-
isting legal theory. 

Challenges to the power of judicial re-
view 

The courts’ claim to the role as final arbiter of 
the Constitution has not gone unchallenged. 
The States and the two coordinate branches of 
the federal government have challenged the ju-
diciary’s power. They have done so through de-
fiance. They have done so through structural 
attacks. And they have done so by claiming the 
power for themselves. 
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The earliest presidents claimed the power to de-
cide whether congressional action was constitu-
tional, and the veto was the early presidents’ 
tool for exercising that power. As of 1824 more 
than half of all vetoes were for constitutional 
reasons. That practice altered with President 
Jackson, who exercised the veto more than the 
first six presidents combined and did so for 
both constitutional and policy reasons. 

As early as 1798, states began claiming that they 
had the authority to determine when the federal 
government had exceeded its constitutional 
bounds. In the Virginia and Kentucky Resolu-
tions, which were written by James Madison 
and Thomas Jefferson, two states took the posi-
tion that they had power to nullify unconstitu-
tional federal laws, at least within their own ter-
ritory. Eventually bowing to political pressure, 
Virginia and Kentucky repealed the resolutions. 

The early 1830s saw a significant challenge to 
the Supreme Court, coming after its decision in 
Worcester v. Georgia.  In that case, the Court 
struck down a Georgia law that regulated Cher-
okee territory and the occupants of that territo-
ry. The Court concluded that the Georgia law 
was unconstitutional because it usurped the 
federal government’s exclusive power to regu-
late intercourse with Native Americans.  The 
Cherokee apparently believed the Court’s deci-
sion would require Georgia to return the territo-
ry taken from them and would require the 
Georgians who had moved onto Cherokee lands 
to leave.  Georgia, however, defied the Court’s 
ruling and apparently threatened to hang any-
one who came to Georgia to enforce it. Despite 
political pressure, President Andrew Jackson 
refused to intervene to enforce the Supreme 
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Court’s decision. Although the quote may be 
apocryphal, President Jackson is purported to 
have said “John Marshall, the Chief Justice, has 
made his decision; now let him enforce it.” 

The same period also saw the resurrection of the 
theory of state nullification, leading to the Nulli-
fication Crisis of 1832.  That crisis arose after 
Congress enacted the so-called “Tariff of Abom-
inations.” In response, Vice President John C. 
Calhoun anonymously wrote South Carolina Ex-
position and Protest, which adopted and expand-
ed on the nullification theories in the Kentucky 
and Virginia Resolutions.  The crisis reached its 
peak in 1832, when South Carolina held a spe-
cial convention and “nullified” the 1828 tariff 
and its 1832 modification. Although President 
Jackson asserted federal supremacy and Con-
gress authorized Jackson to use the military, 
Congress also reduced the tariffs. South Caroli-
na rescinded its nullification of the tariff, but it 
maintained its stance regarding nullification. 
Although the Nullification Crisis arose as a 
challenge to federal supremacy, not judicial re-
view, the nullifiers’ position was that states had 
judicial-review-like authority.  

Since the 1830s, attacks on the federal judici-
ary’s power of judicial review from the other 
branches of the federal government have tended 
to be structural in nature. These attacks have 
come in the form of attempts to manipulate the 
size of the Supreme Court. The most famous of 
them is President Franklin Roosevelt’s proposed 
“court packing” plan, which was designed to 
overcome the Supreme Court’s constitutional 
opposition to New Deal programs. The ongoing 
political dispute regarding Judge Merrick Gar-
land’s nomination to the Supreme Court is 

something of an inverted echo of that plan. 
These attacks have also come in the form of ju-
risdiction stripping, with mixed success.  

States, however, have continued to try to assert 
their own power of judicial review and have 
acted to defy the federal courts. For example, 
President Eisenhower famously used the Na-
tional Guard to compel school desegregation in 
Arkansas. In response, Arkansas asserted nulli-
fication theories in Cooper v. Aaron, but the 
Court rejected them and refused to allow Ar-
kansas to avoid desegregating its schools. More 
recently, in expressing resistance to the Su-
preme Court’s decision in Obergefell v. Hodges, 
some members of the Alabama judiciary have 
questioned whether state judges are bound to 
follow Supreme Court decisions and have advo-
cated refusing to follow the Obergefell decision. 

The riddle of judicial review and judicial 
independence 

In light of those many challenges, it is interest-
ing that the courts have been able to retain their 
position as final arbiters of the meaning of the 
document vesting fundamental powers in the 
government. It is particularly interesting (at 
least at the federal level) in light of the Constitu-
tion’s silence regarding judicial review.  

The courts’ retention of this power calls to mind 
a scene from the HBO series Game of Thrones in 
which a character named Varys poses a riddle 
to another named Tyrion Lannister about the 
nature of power: 

Varys: Three great men sit in a 
room. A king, a priest and a rich 
man. Between them stands a com-



mon sellsword. Each great man 
bids the sellsword kill the other 
two. Who lives, who dies?  

Tyrion: Depends on the sellsword.  

Varys: Does it? He has neither 
crown nor gold nor favor with the 
Gods.  

Tyrion: He has a sword, the power 
of life and death.  

Varys: But if it's swordsmen who 
rule, why do we pretend Kings 
hold all the power? . . . 

Tyrion: I’ve decided I don’t like 
riddles. 

Varys: Power resides where men 
believe it resides. It's a trick, a 
shadow on the wall. And a very 
small man can cast a very large 
shadow. 

The idea that power is an illusion based on be-
lief is hardly a revolutionary concept. But the 
riddle’s application to the power of judicial re-
view is nearly perfect—the power of judicial re-
view resides where men believe it resides. The 
judiciary has that power because other political 
entities and the American public accept and be-
lieve that it has that power. 

Justice Breyer has commented on the remarka-
ble nature of that acceptance, which he ascribes 
to the American public’s respect for the rule of 
law: 
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Abortion? School prayer? Bush v. 
Gore? Almost everyone in the 
United States has strong views on 
such matters. And when the Court 
decides cases involving those is-
sues, half of the people think not 
just that it was wrong, but that it 
was terrible. And yet, what I think 
is the most remarkable fact about 
those cases is a fact that is rarely 
remarked. There are no paratroop-
ers. There is no army. There are no 
people in the streets saying they 
will not follow the law, even those 
who think it is terrible. It is accept-
ed that even in the most contro-
versial matters the public will 
abide by the rule of law. 

In light of that public respect for the role of the 
courts, it has become nearly unthinkable that 
the President, the Congress, or a state would 
successfully defy the courts in the way Georgia 
did after Worcester. 

Yet, this system depends heavily on maintain-
ing public belief that the courts are more than 
just another political institution.  As one com-
mentator has noted: “If the public should ever 
become convinced that the Court is merely an-
other legislature, that judicial review is only a 
euphemism for an additional layer in the legis-
lative process, the Court’s future as a constitu-
tional tribunal would be cast in grave doubt.”  
In other words, if a power is built on public con-
fidence, a lack of confidence can destroy it. 

With that in mind, if bench and bar wish to pre-
serve the courts’ independent power of judicial 
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review, they must seek to foster public confi-
dence in the courts’ independence and apolitical 
nature. Courts should work to maintain public 
confidence by (to the extent possible) depoliti-
cizing their decisions and even the process of 
their decision making.  When courts promote at 
least the appearance of being apolitical, and not 
some sort of super-legislature, they encourage 
and bolster the public’s confidence in the legiti-
macy of their role as final arbiters of the Consti-
tution. 

In addition, both bench and bar should recog-
nize that both vitriol-filled statements that ac-
cuse members of the judiciary of acting for po-
litical reasons and direct political comments by 
(or about) members of the judiciary may dam-
age public confidence in the courts.  That is not 
to say that dissent has no role; it can be an im-
portant part of the constitutional dialogue and 
provide the foundation for later changes to the 
law.  Nevertheless, when members of the judici-

ary, the bar, and even the political branches 
(perhaps in an effort to “rein in” judicial activity 
they view as illegitimate) foster the public opin-
ion that courts act for political reasons they risk 
throwing the baby out with the bathwater.  
They may very well be doing more harm than 
good. 

Indeed, when bench and bar act contrary to 
these principles, they risk destabilizing the sys-
tem of judicial review. They embolden political 
actors to criticize and defy the courts. They em-
bolden states to resurrect theories of nullifica-
tion and state judicial review.  They damage the 
very foundation—made of smoke, mirrors, and 
belief—of the courts’ position as the final arbiter 
of the Constitution. If maintaining that position 
is desirable, both bench and bar must protect its 
tenuous foundation and work to foster public 
confidence in independent and apolitical courts. 
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By Wendy McGuire Coates 

We the People of the United States, 
in Order to form a more perfect Un-
ion, establish Justice, insure domestic 
Tranquility, provide for the common 
defence, promote the general Welfare, 
and secure the Blessings of Liberty to 
ourselves and our Posterity, do or-
dain and establish this Constitution 
for the United States of America.  

What follows the Constitution’s Preamble is an 
outline of power and restrictions on that power: 
the legislative branch (Article I), the executive 
branch (Article II), the judicial branch (Article 
III), and relation of the states to each other 
(Article IV).  

With this framework of divided power in place, 
the Founders both contemplated future changes 
and provided the mechanism for amending in 
Article V:  

The Congress, whenever two 
thirds of both houses shall deem 
it necessary, shall propose 
amendments to this Constitution, 
or, on the application of the legis-
latures of two thirds of the sever-

al states, shall call a convention 
for proposing amendments, 
which, in either case, shall be val-
id to all intents and purposes, as 
part of this Constitution, when 
ratified by the legislatures of 
three fourths of the several states, 
or by conventions in three fourths 
thereof, as the one or the other 
mode of ratification may be pro-
posed by the Congress; provided 
that no amendment which may 
be made prior to the year one 
thousand eight hundred and 
eight shall in any manner affect 
the first and fourth clauses in the 
ninth section of the first article; 
and that no state, without its con-
sent, shall be deprived of its 
equal suffrage in the Senate. 

Amending the Constitution was intended to be 
hard but not too hard. In conjunction with 
the1787 Constitutional Convention, James Mad-
ison, in Federalist No. 43, wrote about the 
amendment process: 

It guards equally against that ex-
treme facility which would render 
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the Constitution too mutable; and 
that extreme difficulty which 
might perpetuate its discovered 
faults. It moreover equally enables 
the General and the State Govern-
ments to originate the amendment 
of errors, as they may be pointed 
out by the experience on one side, 
or on the other. 

The Constitution contains 4,543 words, includ-
ing the signatures and has four sheets, 28-3/4 
inches by 23-5/8 inches each. It contains 7,591 
words including the 27 amendments. 

The Clarion Call for Amendment 

To a large degree, modern jurisprudence and 
legal education focuses on the amendments in 
place and not on attempts to modify, add, or 
repeal amendments. Maybe it is the tenor of the 
current election cycle or the deepening divide 
between the major political parties’ platforms, 
but movements to amend the Constitution are 
quickening and finding acceptance at the center 
of presidential politics.  

Both Hillary Clinton and Bernie Sanders advo-
cated for a constitutional amendment striking 
down the United States Supreme Court’s deci-
sion in Citizens United v. Federal Election Commis-
sion, 588 U.S. 310 (2010).  

Ted Cruz touted his proposed constitutional 
amendment to give state legislatures the author-
ity to define marriage between a man and a 
woman and a proposed amendment that would 
require the justices of the Supreme Court to 
stand for periodic judicial-retention elections.  
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One of Donald Trump’s centerpiece issues is a 
promise to end birthright citizenship in the 
United States by amending the Fourteenth 
Amendment, which provides “All persons born 
or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they re-
side.”  

With the loud positions and bold promises pro-
nounced during the current presidential elec-
tion cycle, some will be surprised to learn that 
the President is noticeably absent from the con-
stitutional amendment ratification process. 

Instead, pursuant to 1 U.S.C. § 106b, the Archi-
vist of the United States is responsible for ad-
ministering the amendment process. With no 
vote, no veto power, and no signature require-
ment, the President plays no role in approving 
or preventing the people from amending the 
Constitution. See Hollingsworth v. Virginia, 3 U.S. 
378 (1798).  

An Amendment’s Paths to Ratification  

Since 2000, members of Congress have pro-
posed constitutional amendments calling for a 
federal balanced budget, a change to allow a 
naturalized citizen with twenty years of citizen-
ship to become president, a ban of same-sex 
marriage, a repeal of the 22nd amendment, and 
a denial of U.S. citizenship to anyone born in 
the United States unless at least one parent was 
a U.S. citizen, a permanent resident, or in the 
armed forces. Pragmatically, the onerous path-
way to an amendment provides significant 
roadblocks to ratification.  
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Congress is authorized to propose a Constitu-
tional amendment when two-thirds of both 
houses vote to find an amendment appropriate, 
thereby implying that the amendment is neces-
sary, assuming a sufficient quorum exists.  If 
Congress proposes and approves an amend-
ment by joint resolution, the proposed amend-
ment then has two paths to ratification. The first 
path sends the amendment to the states for rati-
fication by the state legislatures. The second 
path provides for a ratification convention. On-
ly once has Congress used the state convention 
option, the Twenty-first Amendment.  

An alternative path to a congressional joint res-
olution is available. Congress could skip pass-
ing language in both houses and call for a ratify-
ing convention when two-thirds of the states’ 
legislatures apply for it. While this option is 
available, the states have never successfully 
called for an Article V Convention to amend the 
Constitution. 

Out of About 11,623 Proposed, Only 27 Adopt-
ed and Ratified 

Since 1789, Congress has sent only 33 amend-
ments to the states for ratification. The first ten 
amendments, the Bill of Rights, were simultane-
ously adopted and ratified. Of those 33 pro-
posed amendments, six were sent to the states 
but never have been ratified:  

1. Congressional Apportionment Amendment: 
Regulating the size of the House of Rep-
resentatives (1789) 

2. Titles of Nobility Amendment: Stripping 
U.S. citizenship from anyone who accept-
ed a title of nobility or honor from a for-
eign power (1810) 

3. Corwin Amendment: Restricting any 
amendment and any Congressional pow-
er to “abolish or interfere” with any 
State’s “domestic institutions” which in-
cluded “persons held to labor or service 
by the laws of said State” (1861) 

4. Child Labor Amendment: Giving Congress 
the exclusive power to “limit, regulate, 
and prohibit the labor of person under 18 
years of age” (1924) 

5. Equal Rights Amendment: Providing 
"Equality of rights under the law shall 
not be denied or abridged by the United 
States or by any State on account of 
sex." (1972) 

6. District of Columbia Voting Rights Amend-
ment: Granting statehood to the District 
of Columbia (1978) 

After an amendment is sent to the states for rati-
fication, the Constitution does not place a dead-
line on the states. But Congress typically puts a 
seven year time limit within which the states 
must ratify the proposed amendment.  Needless 
to say, Congress’ power to impose a deadline on 
the ratification of a proposed amendment was 
challenged and subsequently affirmed.  

See United States Supreme Court in Coleman v. 
Miller, 307 U.S. 433 (1939).  

No amendments were added between 1804 to 
1865 until the end of the Civil War when the 
Thirteenth amendment abolished slavery. This 
was the longest period in American history in 
which there were no changes to our Constitu-
tion. 



The Woman Card 

August 18, 2016 saw the 96th anniversary of the 
Nineteenth Amendment, which guaranteed all 
American women the right to vote.  What 
would eventually become the Nineteenth 
Amendment was first introduced in Congress in 
1878 and rejected. For the next 41 years, the 
amendment was reintroduced. The status of 
women’s suffrage varied quite dramatically 
across the states. Wyoming is still known as 
“the equality state” because the territory grant-
ed women the right to vote in 1869. When Wyo-
ming applied for statehood, Congress threat-
ened to deny the request unless it revoked the 
female vote. Wyoming’s legislature stood its 
ground with the rebuke to Congress that Wyo-
ming “will remain out of the union [for] 100 
years rather than come in without the women.” 
In 1890, Wyoming became the 44th state and 
brought with her a voting population of wom-
en. 

On the national level, U.S. Representative James 
R. Mann (Illinois) proposed the House approve 
the Susan B. Anthony Amendment with the 
measure passing 304-89. The Senate followed 
and on June 4, 1919, it passed what would be-
come the 19th Amendment by just two votes. 
The amendment was sent to the state and in a 
quick six days Illinois, Michigan, and Wisconsin 
had ratified it. Within the month, Kansas, New 
York, and Ohio joined. And by March 1919 35 of 
the needed 36 states had ratified. Years later, 
Sara Roosevelt became the first mother eligible 
to vote for her son, FDR, who won the presiden-
cy. 
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With Tennessee’s ratification on August 18, 
1919, it provided the required three-fourth’s 
majority. But, Tennessee almost did not become 
the 36th state to ratify the amendment. Voting 
mothers need rejoice after a mother’s letter 
broke the 48-48 tie in the state’s House of Repre-
sentatives. As the story goes, on the day of the 
vote a 24-year-old politician, who opposed 
women’s suffrage received a letter from his 
mother encouraging him to vote in favor of the 
amendment. In voting yes, Tennessee’s House 
of Representatives ratified the 19th amendment 
49-47, which had already passed the state’s sen-
ate.  

By the time the right to vote was granted na-
tionally through the 19th Amendment, 21 states 
had already granted women the right to vote 
locally.  

However, not all states got on board. Mary-
land’s constitution granted the vote only to men 
and challenged the constitutionality of the 19th 
amendment as an infringement on state’s rights. 
The Supreme Court unanimously rejected the 
challenge in Leser v. Garnett, 258 U.S. 130 (1922). 
Louisiana and North Carolina did not ratify the 
amendment until the early 1970s. And it was 
not until 1984 that Mississippi became the very 
last state to ratify the amendment.  

Akhil Reed Amar, described the effect of the 
19th Amendment as “the single biggest democ-
ratizing event in American history.” Following 
the 19th Amendment’s ratification, over 8 mil-
lion women voted in the national November 2, 
1919 election for the first time.  
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The Last One So Far 

We have not had a new amendment to the Con-
stitution since 1992’s 27th Amendment, which 
prohibits any law increasing or decreasing the 
salary for members of Congress until the start of 
the next term of office for Representatives. The 
amendment’s text was first proposed by James 
Madison on June 8, 1789 and was included 
among 12 proposals, 10 of which became the 
Bill of Rights. But what would become the 27th 
amendment languished.   

Between 1789 and 1873, eight states ratified the 
amendment and then nothing. No movement 
occurred until a Texas college student, Gregory 

Watson, wrote a paper in 1982 and received a C 
because his professor was left unconvinced that 
the proposed amendment was still pending. 
Watson started a letter writing campaign that 
led to Maine’s ratification of the amendment in 
1983 followed by Colorado in 1984. Other state 
legislatures followed and the Archivist certified 
the amendment’s ratification without honoring 
the tradition (not requirement) of seeking Con-
gressional approve before certification.   

It took 202 years but on May 20, 1992, Congress 
passed a joint resolution agreeing that the 27th 
Amendment was valid and had been ratified.  
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By Ellie Neiberger 

The First Amendment was built on the theory 
that “debate on public issues should be uninhib-
ited, robust, and wide-open.” But freedom of 
speech is not absolute.  Over the years, the Su-
preme Court has defined certain types of speech 
as outright unprotected. And, for speech that is 
protected, it has developed a series of complex 
rules for determining whether different forms of 
government regulation are permissible, which 
vary depending on the type of speech, type of 
regulation, and context.  

One area in which the Court has developed a 
special framework is speech by public employ-
ees.  This framework is rooted in the idea that 
the government’s interests when acting as an 
employer are different from its interests when 
acting as a sovereign.  The government, like any 
other employer, has a need to control what its 
employees do and say so that it can operate effi-
ciency and convey its own messages consistent-
ly. Therefore, while a citizen does not give up 
all First Amendment rights by becoming a pub-
lic employee, “[w]hen a citizen enters govern-
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ment service, the citizen by necessity must ac-
cept certain limitations on his or her freedom.” 

For decades, a two-step test has governed First 
Amendment claims based on a public employ-
er’s discipline of an employee for his or her 
speech.  This test, known as the Pickering-
Connick test, was designed to strike a balance 
between a public employer’s need to control its 
workforce and a public employee’s right to 
speak as a citizen on public issues.   

The first step under the Pickering-Connick test is 
to determine if the employee spoke on a matter 
of public concern.  If the answer is no, the em-
ployee’s speech is unprotected by the First 
Amendment, and the analysis ends.  If the an-
swer is yes, the possibility of a First Amend-
ment arises and the analysis continues to step 
two.  In step two, the court must determine 
whether the employer’s interest in efficient op-
erations and a disruption-free workplace out-
weigh the employee’s interest in the speech. 
Speech on a matter of public concern could only 
be the basis for discipline if the employer’s in-
terests outweighed the employee’s interests. 
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The Court’s 2006 decision in Garcetti v. Caballos 
narrowed public employees’ First Amendment 
rights by adding a new threshold inquiry to the 
Pickering-Connick test.  Under Garcetti, even 
where a public employee speaks on a matter of 
public concern, the speech has no First Amend-
ment protection if it is made pursuant to the 
employee’s official job duties.   

The plaintiff in Garcetti was a deputy district 
attorney.  He wrote a memorandum to the dis-
trict attorney recommending that a case be dis-
missed after he discovered serious misrepresen-
tations in the affidavit used to obtain a search 
warrant.  The plaintiff met with his supervisors 
to discuss the memo’s allegations of wrongdo-
ing in connection with the affidavit.  The discus-
sion at the meeting became “heated,” and the 
supervisors decided not to dismiss the case. 
The plaintiff claimed that he was transferred 
and subjected to other retaliatory employment 
actions based on the memo, in violation of his 
First Amendment rights.  

The Court concluded that the plaintiff’s memo 
was not protected speech, and, therefore, retali-
ation based on the memo did not violate the 
First Amendment.  The controlling factor was 
that the plaintiff wrote the memo pursuant to 
his duties as a deputy district attorney.  The 
Court held that, “when public employees make 
statements pursuant to their official duties, the 
employees are not speaking as citizens for First 
Amendment purposes, and the Constitution 
does not insulate their communications from 
employer discipline.”  This is because “[r]
estricting speech that owes its existence to a 
public employee's professional responsibilities 
does not infringe any liberties the employee 

might have enjoyed as a private citizen. It simp-
ly reflects the exercise of employer control over 
what the employer itself has commissioned or 
created.” 

One unsettled question is whether Garcetti ap-
plies to elected public officials.  In other words, 
does the First Amendment protect speech made 
by elected officials in performing their official 
duties? 

The most recent case addressing the issue is the 
Third Circuit’s 2015 decision in Werkheiser v. Po-
cono Township.  There, the plaintiff was an elect-
ed official who sat on a township’s three-
member governing board.  Early in the plain-
tiff’s term as a board member, the board ap-
pointed him as the director of its public works 
department, which was an employment posi-
tion.  

A dispute later arose between the plaintiff and 
the two other board members about the town-
ship’s spending activities. The plaintiff criti-
cized the two other board members for exces-
sive spending at public board meetings.  In the 
following months, the two other board mem-
bers decided they no longer wanted the plaintiff 
to be the public works director.  When the ap-
pointment for public works director for the next 
year was brought before the board for a vote, 
the two other board members voted not to reap-
point the plaintiff.  The plaintiff sued the two 
other board members, claiming they violated 
his First Amendment rights by voting not to re-
appoint him in retaliation for the criticism he 
voiced in his capacity as a board member at 
public board meetings. 



 The question before Third Circuit was whether 
the defendant board members had qualified im-
munity from suit.  Qualified immunity protects 
government officials from liability for their offi-
cial acts unless they violate clearly established 
constitutional rights.  Based on the mixed au-
thority on whether Garcetti applies to elected 
officials’ speech, the Third Circuit concluded the 
plaintiff’s First Amendment rights as an elected 
official were not clearly established at the time 
of defendants’ conduct in question.  The court 
did not actually decide whether Garcetti applies 
to elected officials—it only concluded the law 
on the issue was not clear enough to deny the 
defendants qualified immunity.  

However, in analyzing whether the plaintiff’s 
First Amendment rights were clearly estab-
lished, the Third Circuit comprehensively dis-
cussed the arguments for and against applying 
Garcetti to elected officials, and the case law on 
both sides. 

First, the Third Circuit explained that “many of 
the reasons for restrictions on employee speech 
appear to apply with much less force in the con-
text of elected officials.”  In Garcetti, the Su-
preme Court reiterated that public employers 
may regulate employee speech where it is justi-
fied by the need for efficient government opera-
tions and workplace harmony.  Part of the rea-
son restrictions on public employee speech are 
“less problematic” than restrictions on speech 
by regular citizens is because “‘[e]mployers 
have heightened interests in controlling speech 
made by an employee in his or her professional 
capacity. Official communications have official 
consequences, creating a need for substantive 
consistency and clarity.’”  And employers must 
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ensure that “‘their employees’ official communi-
cations are accurate, demonstrate sound judg-
ment, and promote the employer’s mission.’” 
In other words, restrictions on employee speech 
“‘simply reflect[] the exercise of employer con-
trol over what the employer itself has commis-
sioned or created.’”  

Werkheiser also acknowledged that the Supreme 
Court’s pre-Garcetti decision in Bond v. Floyd 
suggests that elected officials’ speech may be 
entitled to First Amendment protection.  There, 
the plaintiff was elected to the state legislature. 
After he was elected, but before he took the of-
fice, the plaintiff made public comments criticiz-
ing the Vietnam War.  Based on those com-
ments, the legislature refused to seat him.  The 
Court held that this violated the plaintiff’s First 
Amendment rights.  In doing so, the Court ex-
plained that the “manifest function of the First 
Amendment in a representative government 
requires that legislators be given the widest lati-
tude to express their views of policy” and 
“debate on public issues should be uninhibited, 
robust, and wide-open.” The Court also said it 
is part of a legislator's official duties “to take po-
sitions on controversial political questions so 
that their constituents can be fully informed by 
them, and be better able to assess their qualifica-
tions for office; also so they may be represented 
in governmental debates by the person they 
have elected to represent them.” 

Werkheiser noted that “the Supreme Court did 
not deem it necessary to address or revisit Bond 
in deciding Garcetti.”  This may suggest that the 
Supreme Court stands by the statements it 
made in Bond and that Garcetti is limited to pub-
lic employees’ speech.  However, because the 
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speech at issue in Bond was made before the 
plaintiff officially took office, Bond did not actu-
ally deal with speech made pursuant to an elect-
ed official’s official duties, and there was no 
need for Garcetti to address it. 

On the side of applying Garcetti to elected offi-
cials, the Werkheiser court said it “t[ook] serious-
ly the [Garcetti] Court's explicit pronounce-
ments that the ‘controlling factor’ in that case 
was that the expressions at issue ‘were made 
pursuant to [the plaintiff's] duties as a calendar 
deputy’ and that the ‘significant point is that the 
memo was written pursuant to [the plaintiff's] 
official duties. Restricting speech that owes its 
existence to a public employee's professional 
responsibilities does not infringe any liberties 
the employee might have enjoyed as a private 
citizen.’” It is arguable that, under Garcetti, 
speech that “owes its existence” to a govern-
ment position has no First Amendment protec-
tion. 

The Third Circuit then discussed the 
“unsettled” case law on the issue.  In Rangra v. 
Brown, a panel of the Fifth Circuit “grappled 
with” whether Garcetti applies to elected offi-
cials, although outside the retaliation context. 
There, city council members brought a First 
Amendment claim against the state attorney 
general after they were charged with criminal 
violations of the state’s open government stat-
ute for communicating with each other about 
official business outside public meetings. The 
Fifth Circuit panel squarely considered 
“whether speech of elected state and local gov-
ernment officials made pursuant to their official 
duties, like speech of non-elected public em-
ployees, is less protected by the First Amend-

ment than other speech.”  Based on Garcetti, the 
district court held the “First Amendment af-
fords absolutely no protection to speech by 
elected officials made pursuant to their official 
duties.”   

The Fifth Circuit panel disagreed, stating: “The 
First Amendment's protection of elected offi-
cials' speech is full, robust, and analogous to 
that afforded citizens in general.”  It explained 
that “an elected official's relationship with the 
state differs from that of an ordinary state em-
ployee…[o]ur ‘employee’ is an elected official, 
about whom the public is obliged to inform it-
self, and the ‘employer’ is the public itself, at 
least in the practical sense, with the power to 
hire and fire.’”  While the government has a 
need to supervise, discipline, and control what 
its employees say in the employment context, 
the very foundation of representative govern-
ment would be undermined by government 
control over elected officials’ speech.  The panel 
concluded that elected officials’ speech pursu-
ant to their official duties is protected political 
speech.   

However, as Werkheiser recognized, the continu-
ing viability of the panel’s analysis on this issue 
is unclear.  On rehearing en banc, the Firth Cir-
cuit dismissed the case as moot in a one-
sentence opinion without any analysis.  The on-
ly other circuit court opinion to touch on the is-
sue is a 2007 Eighth Circuit decision, which 
“expressed skepticism that elected officials' 
speech is entitled to any protection whatsoev-
er.”  The Eighth Circuit stated in dicta, without 
further elaboration, that “under Garcetti [the 
elected official’s] speech would not be protected 
under the First Amendment if it was made in 



the course of her official duties.”  After noting 
the “substantial disagreement among the dis-
trict courts” on the issue, the Werkheiser court 
found the law on whether elected officials have 
First Amendment rights when speaking in their 
official capacities was too unclear to deny quali-
fied immunity. “ 

Werkheiser also concluded that, even assuming 
the First Amendment rights of elected officials 
were clearly established, “the law was not clear-
ly established that the kind of retaliation [the 
defendant board members] engaged in against 
[the plaintiff] violated his First Amendment 
rights.”  The retaliatory conduct—the defend-
ants board members’ vote not to reappoint the 
plaintiff as public works director—was a 
“politically motivated act[] undertaken by a ma-
jority of his fellow elected board [members], 
pursuant to their proper authority.” 

 On this issue, Werkheiser again discussed the 
Supreme Court’s decision in Bond, which the 
district court heavily relied on in concluding 
that the First Amendment rights at issue were 
clearly established. The Third Circuit explained 
that Bond dealt with “one kind of very serious 
retaliation by elected officials” against another 
elected official: the exclusion from office.  The 
Third Circuit said “nothing in Bond…suggests 
the Court intended for the First Amendment to 
guard against every form of political backlash 
that might arise out of the everyday squabbles 
of hardball politics.”  Therefore, it is possible 
that the First Amendment only protects elected 
officials from retaliation for speech made pursu-
ant to their official duties when the retaliation 
deprives them of the ability to perform an offi-
cial duty.  As another example, the Third Circuit 
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cited its earlier decision in Monteiro v. City of 
Elizabeth, where it held that a city council mem-
ber’s First Amendment rights were violated 
when he was ejected from a public council 
meeting for expressing a certain viewpoint. 
“Monteiro, like Bond, focused on an elected rep-
resentative whose ability to fulfill his elected 
obligations was purposefully impaired.”  

Werkheiser went on to explain that there are spe-
cial considerations when the retaliation against 
an elected official is by his or her fellow elected 
officials.  The court said it is doubtful the First 
Amendment prohibits “elected officials from 
voting against candidates whose speech or 
views they don't embrace.”  Indeed, in casting 
such votes, the fellow board members may be 
“exercising a competing First Amendment right 
to make a political statement.” 

Based on the fact that the retaliation at issue in 
Werkheiser did not interfere with his elected du-
ties and was by his fellow board member exer-
cising their rights to vote on matters before the 
board, it was not clearly established that this 
type of retaliation that would violate the plain-
tiff’s First Amendment rights.  Therefore, the 
defendant board members were protected by 
qualified immunity. 

Interestingly, Werkheiser did not address the Su-
preme Court’s 2011 decision in Nevada Commis-
sion on Ethics v. Carrigan, which held that a legis-
lator has no right to a legislative vote under the 
Free Speech Clause of the First Amendment. In 
that case, the Court considered a state statute 
requiring legislators to abstain from voting on 
matters in which they have a conflict of interest. 
A member of the state legislator claimed that his 
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First Amendment right to freedom of speech 
was violated when he was censured for failing 
to abstain from a measure on which he had a 
potential conflict of interest, as the statute re-
quired.  The Court held that his First Amend-
ment rights were not violated because the legis-
lator did not have a First Amendment right to 
vote.    

In Carrigan, the Court first stated our country’s 
universal and long-established tradition of con-
flict of interest recusal rules created a strong 
presumption they do not violate a legislator’s 
freedom of speech.  A conflict of interest recusal 
rule was put in place in Congress shortly after 
the Constitution was ratified, and, although 
members of Congress were subject to the 
recusal rule at the time Congress voted to ratify 
the First Amendment, no one objected based on 
an inconsistency between them.  Recusal rules 
have been commonplace at the federal and state 
levels for over 200 years. The Court concluded 
this was “overwhelming evidence of constitu-
tional acceptability.” 

Next, the Court rejected the argument that the 
act of casting a legislative vote is speech or sym-
bolic conduct.  The Court explained: “[T]he act 
of voting symbolizes nothing. It discloses, to be 
sure, that the legislator wishes (for whatever 
reason) that the proposition on the floor be 
adopted, just as a physical assault discloses that 
the attacker dislikes the victim. But neither the 
one nor the other is an act of communication.” 
Even if a vote itself could express the depth of a 
legislator’s belief, the Court “rejected the notion 
that the First Amendment confers a right to use 
governmental mechanics to convey a message.” 

The third key factor in the Court’s decision was 
the challenged recusal statute was not 
“viewpoint discriminatory.” The Court ex-
plained it has “applied heightened scrutiny to 
laws that are view point discriminatory even as 
to speech not protected by the First Amend-
ment.”   However, the recusal statute was 
“content-neutral and applie[d] equally to all leg-
islators regardless of party or position.” 

The Court also explained restrictions on legisla-
tors’ voting are not restrictions on their protect-
ed speech because legislative votes “belong to 
the people.” A “legislator casts his vote ‘as trus-
tee for his constituents, not as a prerogative of 
personal power.’”   However, the Court ex-
pressly acknowledged that the recusal statute 
was not challenged on the basis that it imper-
missibly burdened the free speech rights of 
“legislators and constituents apart from an as-
serted right to engage in the act of voting.”  Ad-
ditionally, the Court did not address First 
Amendment associational rights because the 
right to association was not raised.  

Despite the Court’s conclusion that a legislator’s 
vote is not protected speech, an elected official’s 
vote may still be protected by the First Amend-
ment in other contexts.  As discussed above, the 
Court did not consider the free speech fights of 
the constituents, for whom the legislator speaks, 
or associational rights between legislators and 
their constituents.  The Court only addressed 
whether a viewpoint-neutral restriction, of the 
type that has been around since our country’s 
founding, violated a legislator’s own right to a 
vote.   



Retaliation against a legislator based on the way 
he or he votes, or a regulation compelling a leg-
islator to vote a certain way, would probably be 
treated differently.  Both situations would dis-
criminate based on viewpoint and raise special 
concerns about the rights citizens have in a rep-
resentative democracy.  Citizens’ rights to elect 
the officials who will represent them necessarily 
requires legislators to be able to vote freely on 
issues as they arise. It is the right to vote freely 
which enables legislators to speak the will of 
those who elect them and thus “consummate 
their duty to their constituents.”  

The role elected officials play in representative 
government makes it difficult to apply a bright-
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line rule that the First Amendment does not 
protect speech made by elected officials pursu-
ant to their official duties. It remains to be seen 
whether these difficulties stem from First 
Amendment rights other than the free speech 
rights of elected officials, such as the right of as-
sociation between elected officials and their con-
stituents and constituents’ own rights to free 
speech.  Future case law will likely focus on de-
fining the nature of the rights that are implicat-
ed and protecting against retaliation that inter-
feres with rights of citizens to be represented by 
those they elect, and the rights and duties elect-
ed officials have to represent those who elect 
them. 
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By Steve Emmert 

Late on a sunny morning in early June 2019, Justice 
Elena Kagan gazes out the window of her chambers, 
lost in thought. Her mind has been drifting for a few 
moments in the self-hypnosis that she finds mentally 
refreshing from time to time. 

Her conscious mind returns to the fore; she snaps 
out of her reverie. She reaches across her desk, grabs 
her cell phone, and hits a preset number. A male 
voice answers: 

“Elena! How are you?” 

“Great, Barack; I’m doing fine. How was Ma-
lia’s second year at Harvard?” 

“Dean’s List, I’m happy to say.” 

“I expected no less. Even if you didn’t set such a 
high bar, I know The Boss would never tolerate 
anything less.” 

“True; Michelle would be all over her if her 
grades dropped. So, what’s up?” 
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stretched from the Chesapeake Bay into what is 
now West Virginia. 

By 1719, the land’s ownership had been consoli-
dated in a single man – Thomas, Lord Fairfax, 
the only English peer to make his permanent 
home in America in the late Colonial period. 
Lord Fairfax sold or leased parts of the tract un-
til his death in 1781, seven weeks after the sur-
render at Yorktown. In his will, he left his im-
mense holdings to a clergyman – his nephew, 
Denny Martin Fairfax. 

The now-wealthy vicar eventually found him-
self on the business end of a bill in ejectment in 
a Virginia court. The new Commonwealth of 
Virginia, acting pursuant to one of its statutes 
enacted during the Revolution, had confiscated 
the property, since it was held by a foreigner – 
and a British Loyalist, at that. Several men who 
had purchased parts of the tract from the Com-
monwealth were trying to kick the vicar out. 

Denny Fairfax defended the suit by relying on 
two treaties between the British Crown and the 
new nation, validating Colonial-era land grants. 
Those treaties, he argued, trumped Virginia 
law. A Virginia trial court agreed, and ruled in 
favor of Fairfax. The Court of Appeals [now Su-
preme Court] of Virginia reversed, holding that 
the treaty didn’t apply to the Fairfax grant. 
Hunter v. Fairfax’s Devisee, 1 Munf. (15 Va.) 218 
(1810). The Virginia appeal was argued twice, 
13 years apart with no intervening decision. 
(Remember that, the next time you find yourself 
waiting impatiently for a ruling in your appeal.) 
Denny Fairfax had died in 1800, still waiting for 
a ruling. 

“I’m working on the Court’s majority opinion in 
this Term’s huge First Amendment case, Fox 
News v. Gaga, and I’d like your advice on how 
best to shape some of the primary holdings. I 
checked with Elizabeth Warren and got some 
great ideas from her, but I’ll be grateful for your 
insight, too ...” 

* * *

The above is fantasy, of course. Supreme Court 
justices would never consult ex-presidents or 
politicians for input on how to decide an ap-
peal; they keep their deliberations strictly in-
house. It’s always been that way in American 
jurisprudence. 

Mostly. 

* * *

In 1649, King Charles II seethed over the execu-
tion, earlier that year, of his father, Charles I. 
During the course of his scheming to regain the 
throne that Oliver Cromwell and the English 
Commonwealth withheld from him, the new 
nominal monarch had time to sign a land grant 
for five million acres in the Virginia colony 
across the Atlantic. 

It took eleven years – until the English Restora-
tion in 1660, when Charles formally took the 
throne – before that grant took effect. When it 
did, the several recipients of the grant became at 
least potentially wealthy, as they owned mostly 
raw land that comprised much of Northern Vir-
ginia, including property that would eventually 
hold the Pentagon, Arlington Cemetery, Wash-
ington’s birthplace and his home at Mount 
Vernon, and much, much more. The property 
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The Virginia court took its time with the case 
under advisement. The judges pondered the 
matter for a year and a half. (Let’s be fair to 
them: British Army, Marines, and Royal Navy 
forces had invaded Virginia in the interim, on 
their way to burn Washington, DC. What we 
know as Real Life did not come to a halt merely 
because the judges had a momentous decision 
on their hands.) 

During this time, the most influential member 
of the Virginia court was its presiding judge, 
Spencer Roane. Reports have occasionally sur-
faced that Thomas Jefferson had favored ap-
pointing Roane as Chief Justice of the United 
States, though there’s no written evidence to 
back that up. In any event, he never got the 
chance; the retirement of Chief Justice Oliver 
Ellsworth in 1800 allowed a very lame-duck 
John Adams to nominate John Marshall for the 
position, depriving Jefferson of his choice and 
changing the course of American law. 

Roane badly wanted to thumb his nose at SCO-
TUS in the litigation, but he was sensible 
enough to get a reality check first. He placed the 
Nineteenth Century equivalent of cell-phone 
calls to Jefferson – who had left the White 
House six years earlier – and James Monroe, 
then serving as Secretary of War and effectively 
as Secretary of State at the same time. Only after 
getting their input did he release his opinion in 
Hunter v. Martin, Devisee, 18 Va. (4 Munf.) 1 
(1815), a full 20 months after oral argument. 

The Virginia judges issued seriatim opinions – 
four judges, four opinions – each refusing to 
recognize the mandate’s legitimacy. Roane’s 
opinion alone spans almost 30 pages of what 

The Supreme Court of the United States took 
the case and reversed, finding that the treaty 
really did apply, so Fairfax’s heir, Philip Martin, 
got to keep his lands; the Virginia purchasers 
were out of luck. Fairfax’s Devisee v. Hunter’s 
Lessee, 11 U.S. (7 Cranch) 603 (1813). The Clerk 
of what we now know as SCOTUS issued a suit-
ably dignified mandate, politely commanding 
the Court of Appeals in Virginia to regard its 
considered judgment as having been reversed. 
An order like that in the 21st Century would be 
newsworthy but hardly controversial in its own 
right. 

But in 1813, the issue of SCOTUS review of state
-court rulings was anything but settled. The Vir-
ginia judges looked at the mandate and won-
dered what to do. They eventually called for
oral arguments from the parties on whether the
court had to obey such an audacious directive.
They requested input from the Virginia bar as a
whole, not just from the counsel employed by
the litigants. Lawyers named Leigh and Wirt
appeared for Fairfax’s devisee, Martin. A law-
yer named Williams argued on behalf of
Hunter, and he was joined by two volunteer at-
torneys who came in response to the public in-
vitation – Nicholas and Hay, two veterans of the
Virginia bar.

The Virginia court entertained oral argument 
for six days – from Thursday, March 31 to 
Wednesday, April 6, 1814.1 This despite the fact 
that the merits of the case were no longer in is-
sue; the sole question to be adjudicated was 
whether, in a new, untested society of dual sov-
ereigns, SCOTUS had the power to tell a state 
court what to do. 
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would eventually become Virginia Reports. It 
contains the flowery judicial rhetoric that we 
attorneys have become accustomed to seeing in 
early opinions. For example, here’s his response 
to an argument by counsel for the appellee, who 
had warned of the political consequences of a 
reversal in the context of the War of 1812: 

They should also have recollect-
ed, that there is a Charybdis to be 
avoided, as well as a Scylla; that a 
centripetal, as well as a centrifu-
gal principle, exists in govern-
ment; and that no calamity would 
be more to be deplored by the 
American people, than a vortex 
in the general government, which 
should ingulph and sweep away, 
every vestige of the state consti-
tutions. 

18 Va. at 26. (They don’t write ‘em like that any-
more, folks.) 

Roane turned to sources from the English com-
mon law to The Federalist Papers to Aesop’s 
Fables in order to reach the conclusion that 
SCOTUS had no authority under the U.S. Con-
stitution to review the decision of a state court. 
This, of course, was one of the important ques-
tions surrounding federalism in the early days 
of the Republic, when its citizens – including 
jurists – were feeling around in the dark to fig-
ure out how this new form of government 
worked. 

Anyone who attended law school knows how 
this dispute came out: SCOTUS handed down 
Martin v. Hunter’s Lessee, 14 U.S. (1 Wheat.) 304 

(1816), ruling that the Supreme Court does, after 
all, have the power to review decisions by state 
courts of last resort, at least where those deci-
sions turn on issues of federal law. Along with 
Marbury v. Madison, Martin is one of the pillars 
of American judicial review; a decision we now 
take for granted.  

There’s one last anecdote in this tale. Marshall 
was Chief Justice when Martin v. Hunter’s Lessee 
came down. But Justice Joseph Story wrote the 
opinion, joined by the other five associate justic-
es. Marshall took no part in the decision. You 
see, back in the 1790s, he and his brother had 
contracted with Denny Martin to buy much of 
the Fairfax tract. So he stepped away from the 
case, and watched while his colleagues unani-
mously voted to make him a wealthy man. 

*   *   *

Most law students never pause to learn this 
elaborate backstory, with its fascinating twists 
and turns. But the real lesson of this tale is the 
extent to which appellate practice has changed 
since Martin came down, 200 years ago this 
year. 

For example, few modern readers would ever 
imagine Justice Kagan’s repeating Judge 
Roane’s act of “judicial expediency” in asking 
his friends Tom and Jim how they thought he 
should rule. Modern appellate advocates might 
not know what to do with an essentially unlim-
ited oral argument – six days! – or the ability to 
appear off the street and contribute argument to 
someone else’s case of great public import. The 
idea of a judicial turf war might not be quite so 
foreign, but the Virginia court’s utter rejection 
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of SCOTUS authority would be unthinkable to-
day. 

Of course, it would be a mistake to assume that 
even our modern, evolved appellate system will 

remain intact indefinitely. Early in the 23rd 
Century, our appellate descendants may well 
look back on today’s appellate practice and 
wonder, “How could they ever abide by such 
crude procedures …?” 

1 April 6 was coincidentally the date on which the Emperor Napoleon abdicated, accepting (temporary) exile to Elba. 
This enabled England to send its crack troops to America late in the War of 1812.  
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