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THE ETHOS OF A FRIEND

By David ]. Perlman

If the increasing number of amicus filings with the Supreme Court is any indication, we seem to forget what's

self-evident: no one is required to be an amicus. No particular “friend” is obligated to speak, and a court is

never obligated to listen. When silence is an option, every supplement to the background cacophony is noise.

It’s the voice from an unexpected quarter singing the unexpected tune that’s arresting.

The problem for an amicus, like many appellate problems, is one of rhetoric —a neglected, even denigrated,

subject, once meriting independent study. In his Rhetoric, Aristotle identified three modes of persuasion, com-
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COURTS TO AMICI: ARE YOU INTERESTING?
By D. Alicia Hickok and Todd N. Hutchison

You've been approached to file an amicus brief in a pending or potential
appeal. What you do next depends on where the appeal is pending.
Should you get consent from the parties, or do you need the court’s per-
mission? Or can you just file the brief without asking anyone? If you need
to file a motion, when do you file it and what do you need to say? And

what does this “interest” requirement really mean? Getting the right an-

Continued on page 8

EDITOR’S NOTE

This Appellate Issues addresses the theme of amicus representation from a rich
variety of perspectives.

I am especially grateful to the contributors. Not only did they devote time and
effort amidst demanding professional and personal lives, but they met the
challenge of writing in a form not ordinarily employed in daily practice.

This endeavor expands the range of both writer and reader. While new tech-
nologies of communication flourish, the written word has yet to be supplant-
ed. It remains the touchstone for legal meaning.

David J. Perlman, Editor
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TABLE A
Rule Notes Permission
As of Right Con- | Motion |File Condi-| Invitation Standard
sent tionally
Alabama Ala. R. App. 29 X X X Interest of amicus and
why desireable.
Alaska Alaska R. App. 212 X X X X Interest of amicus and
(€)(9) why desireable.
Arizona Ariz. R. Civ. App. 16 If presented by X X X Interest of amicus and
State of Arizona, why desireable; must
an agency or also state that amicus
officer of Arizona, has read the relevant
or on behalf of a brief, motion, or peti-
county, city, or tion.
town.
Arkansas Ark. Sup. Ct. & Ct. |One coming before X Reasons why amicus
of App. 4-6 the Supreme Court brief is thought to be
in the posture of necessary.
amicus curiae is
bound by the ques-
tions which are
properly before the
court. Mears v. Little
Rock Sch. Dist., 593
S.W.2d 42 (Ark.
1980).
California Cal. R. of Court If filed by Califor- X X Interest of amicus and
8.200 (Court of nia Attorney how proposed amicus
Appeal - Civil), General, unless will assist the court.
8.360 (Court of on behalf of an-
Appeal - Criminal), other state officer
8.520 (Supreme or agency.
Court), 8.630
(adopts 8.520),
8.882 (Superior
Court Appellate
Division)
California Cal. Suppl. Rules of X X X Present legal issues or
(Commission on |Court 131 represent perspectives
Judicial Perfor-  |(Commission on not otherwise present-
mance) Judicial Perfor- ed, but may not be
mance) used to present inad-
missible or non-
admitted evidentiary
materials.
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Colorado

Colo. App. R. 29

Interest of amicus
and why desireable.

Connecticut

Conn. Practice
Book §§ 67-2, 67-3,
67-7

If filed by Con-
necticut Attorney
General in a non-
habeas, non-
criminal matter
involving an at-
tack on the con-
stitutionality of a
state statute.

Interest of amicus
and why a brief
should be allowed.

Delaware

Del. Sup. Ct. R. 14,
28

Interest of amicus,
why desireable and
why relevant to
disposition, and
whether parties
consent or oppose.

District of Columbia

D.C. Ct. App. R. 29,
32

If filed by the
United States or
the District of
Columbia, or an
officer or agency
thereof, or by a
state, territory,
commonwealth,
or political subdi-
vision thereof.

Interest of amicus,
why desireable, and
why relevant to
disposition.

Florida

Fla. R. App. 9.370,
9.500

X
(for adviso-
ry opinions
to Gover-
nor)

Interest of amicus,
the issue to be ad-
dressed, how ami-
cus can assist the
court in the disposi-
tion of the case,
and whether all
parties consent.

Georgia

Ga. Sup. Ct.R. 23;
Ga. Ct. App. R. 26

Hawaii

Haw. R. App. 28(g)

If filed by Hawaii
Attorney General
where constitu-
tionality of state
statute is ques-
tioned.
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Illinois [Il. Sup. Ct. R. 345, X Interest of amicus and how
612 (criminal cross- the brief will assist the court.
reference to R. 345)
Indiana Ind. R. App. P. 16, |ltis improper to If permitted to X
41, 43, 44, 46(E), 53]allow an individual |appear as
(E) to appear in the dual Jamicus in lower
capacities of interve-|court.
nor and amicus
curiae. Skolnick v.
Indiana, 388 N.E.2d
1156 (Ind. Ct. App.
1979)
lowa lowa R. App. P. X Interest of amicus and how
6.903, 6.906 (see crite- the brief will assist the court
ria in lowa in resolving issues preserved
R. App. P. for appellate review (if in
6.906(4) for Supreme Court, file within 14
automatic days of grant of review).
grant or
denial)
Kansas Kan. Sup. Ct. R. X
6.06, 6.07, 10.01
Kentucky Ky. Civ. R. 14.03, X State with particularity the
76.12,76.16 nature of amicus's interest,
the points to be presented,
and relevance to the disposi-
tion of the case.
Louisiana La. Sup. Ct. R. VI, X Consideration of and satis-

VII; La. App. Unif. R.
2-12; La. 3d Cir. R.
27

faction of at least one of the
following: interest in another
case involving a similar
question; matters of fact or
law may escape court's at-
tention; or substantial, legiti-
mate interests that will likely
be affected by outcome of
case and will not be ade-
quately protected.

In court of appeals, must
state interest, that amicus
has read briefs of the parties,
and specific reasons why
amicus brief would be helpful
in deciding case.
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Maine Me. R. App. P. 9(e) In an action under Maine Interest of amicus and
Tort Claims Act, if filed by why desireable.
Attorney General and AG
not representing any
other party to action.
Maryland Md. R. 8-503, 8-504, If filed by Maryland Attor- X Interest of amicus, why
8-511, 8-607 ney General if state has desireable, whether
an interest. amicus requested par-
ties' consent (and if
not, why not), and the
issues the amicus in-
tends to raise.
Massachusetts ALM App. Proc. R. If filed by the Common- X Interest of amicus and
17,20 wealth. why desireable.
Michigan Mich. Ct. R. 7.211, If filed by the people of X
7.212,7.306, 7.309 the State of Michigan; by (in Su-
the Attorney General on preme
behalf of the State or any Court)
agency or official; by the
authorized legal officer,
agent, or association
representing a political
subdivision; or by Prose-
cuting Attorneys Associa-
tion of Michigan or Crimi-
nal Defense Attorneys of
Michigan.
Minnesota Minn. R. Civ. App. Interest of amicus,

117,129.01 to
129.04, 131.01,
132.01; Special R.
Prac. App. Ct. 11

whether public or pri-
vate, party supported
or recommended dis-
position, and why de-
sireable.

But attorney cannot
represent a party and
amicus unless amicus
will present position not
already before court or
unless the interests of
justice require.
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Mississippi Miss. R. App. P. 27, If presented by State in brief accompanying
29, 32 the State of Mis- the motion: interest in an-
sissippi and other case involving a simi-
sponsored by the lar question; counsel for a
Attorney Gen- party is inadequate or a brief
eral, or if by a is insufficient; matters of fact
guardian ad litem or law may escape court's
who is not other- attention; or amicus has
wise a party to substantial legitimate inter-
the appeal. ests that will likely be affect-
ed by outcome and will not
be adequately protected by
parties.
Missouri Supreme  [Mo. Sup. Ct. R. If presented by If no consent, must file mo-
Court 84.05, 84.06, the Attorney tion and state: amicus inter-
103.04 General or a est; facts or questions of law
state entity au- that have not been or why
thorized by law to they will not be adequately
appear on its presented; relevancy to
own behalf. disposition of case.
Missouri Court of  |W.D. Mo. R. XXVI If presented by If no consent, must file mo-
Appeals, Western the Attorney tion and state: amicus inter-
District General or a est; facts or questions of law
state entity au- that have not been or why
thorized by law to they will not be adequately
appear on its presented; relevancy to
own behalf. disposition of case.
Missouri Court of  |E.D. Mo. R. 375 If presented by File motion and state: ami-
Appeals, Eastern the Attorney cus interest; facts or ques-
District General or a tions of law that have not
state entity au- been or why they will not be
thorized by law to adequately presented; rele-
appear on its vancy to disposition of case
own behalf.
Missouri Court of  |S.D. Mo. R. 15 If presented by
Appeals, Southern the Attorney
District General or a

state entity au-
thorized by law to
appear on its
own behalf.
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Montana Mont. Code Ann. X X Interest of amicus, why
8§ 25-21-11, 25- desireable, whether other
21-12, 25-21-17 party consents, whose
position amicus will sup-
port, and date upon which
brief can be filed.
Nebraska Neb. Ct. R. App. X
P. 2-109, 2-111;
Ct. R. 2-209, 2-
211
Nevada Nev. R. App. P. |Any attorney filing an |If United States, X X Interest of amicus and
21,26.1,28.1, [amicus briefwhois |State of Nevada, (for writs |why desireable.
29, 32 not admitted to the  |an officer or or merits)
bar of the state of ~ |agency of either,
Nevada must move |a political subdi-
for permission to vision, or a state,
appear and comply  [territtory, or
with Nev. R. App. P.  [commonwealth.
46(a)
New Hampshire [N.H. Sup. Ct.R. If presented for X Nature of interest; facts or
16, 30 the State of New questions of law that have
Hampshire by not been, or reason for
Attorney Gen- believing they will not
eral, for any adequately be, presented;
state agency relevancy to disposition.
authorized by
law to appear on
its own behalf, or
for any political
subdivision by its
authorized law
officer.
New Jersey N.J. Ct. R. 1:13- [In actions before the X State with specificity the
9, 2:6-6 New Jersey Supreme (need not identity of amicus, issue
Court on certification, re-file in intended to be addressed,
parties may not file Supreme nature of public interest
new briefs without Court if and amicus's special in-
permission; therefore, granted terest, and any involve-
an amicus who enters below) ment of expertise; court

in Supreme Court for
first time may be the

only "new" brief - see
N.J. Ct. R. 2:12-2(b),
2:12-11; see also id.

R. 1:13-9(d)(4), (e)

shall grant if timely, will
assist in resolution of
issue of public im-
portance, and no party will
be prejudiced.
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New Mexico

N.M. R. App. P. 12-
213, 12-215, 12-306

Interest of amicus
and why it would
assist the court;
must also state the
position of the par-
ties.

New York - alterna-
tive procedure

N.Y. CLS Ct. of
App. 500.11,
500.23, 510.1

If filed by Attor-
ney General of
State of New
York.

New York - normal
course appeals

N.Y. CLS Ct. of
App. 500.12,
500.23, 510.1

Similar rules for
amicus in State
Commission on
Judicial Conduct -
CLS Ct. of App.
530.8

If filed by Attor-
ney General of
State of New
York.

X
(evenif
granted for
amicus on
motion for
leave to

appeal)

Shall not present
issues not raised
below; must demon-
strate parties are
not capable of full
and adequate
presentation, which
amicus could reme-
dy; law or argu-
ments that might
otherwise escape
court's attention; or
otherwise would
assist court.

New York - capital
appeals

N.Y. CLS Ct. of
App. 510.12

Shall not present
issues not raised
below; must demon-
strate parties are
not capable of full
and adequate
presentation, which
amicus could reme-
dy; law or argu-
ments that might
otherwise escape
court's attention; or
otherwise would
assist court.

New York - Appel-
late Division

N.Y. CLS Sup. Ct.
670.10-c, 670.11,
800.8, 1000.13

In 4th Judicial De-
partment: affidavit
re: interest of ami-
cus and the issues
to be briefed.
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North Carolina N.C.R. App. P. 28 X X Nature of interest;
why amicus is de-
sireable; issues of
law to be ad-
dressed; and ami-
cus's position on
those issues.

North Dakota N.D.R. App. P. 21, X X Interest of amicus;

29, 32 why desireable; and
why matters assert-
ed are relevant to
disposition of the
case.

Ohio Ohio App. R. 17; S. X X Interest of amicus
Ct. Prac. 3.5 and why desireable.
(permits filing in
support of jurisdic-
tion)

Oklahoma Okla. R. 1.9, 1.12, X Concisely state
1.191 (deemed nature and extent of

granted if amicus interest; any
no objec- facts or questions of
tion filed law which may not
within 10 be presented ade-
days, ex- quately by the liti-
ceptin gants; and relevan-
original cy of these facts or
jurisdiction questions of law to
proceed- disposition of the
ings) cause.

Oregon Or. App. P.5.05, If State of Ore- X X Interest of amicus;
6.10, 8.15, 9.07, gon. (if granted |(required in whether amicus will
9.17,11.30, 11.35 for petition | Supreme assert private inter-

for review, |  Court, est or will present a
need not | permitted position as to the
file again) |in Court of correct rule of law
Appeals) that does not affect
a private interest of
its own; the applica-
tion may not contain
argument on the
resolution of the
case.

Pennsylvania Pa. R. App. P. 531, |Need not be admit- X

Pa. Cons. Stat. §  [ted in Pennsylvania | (including gov-
8304 to submit amicus | ernment agency

brief

in actions involv-
ing public petition
and participation)
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agency thereof.

Rhode Island R.I. Sup. Ct. R. 16 If filed by the X X Interest of amicus
United States or and why desireable.
an officer or
agency thereof,
or by the State of
Rhode Island or
an officer or
agency thereof.

South Carolina S.C. App. Ct.R. X Interest of amicus

213, 267 and why desireable.

South Dakota S.D. Codified Laws Interest of amicus

8§ 15-26A-66, 15- and why desireable.
26A-74

Tennessee Tenn. R. App. P. 30, X Interest of amicus

31,40 and state how brief
will assist the appel-
late court.

Texas Tex. R. App. P. 11, X

39, 59; 2d Ct. App. (Clerk may re-
LR 1; 10th Ct. App. ceive, but not file,
LR 12 amicus briefs.
Court may refuse
to consider the
brief, for good
cause. See Tex.
R. App. P. 11.)
Utah Utah R. App. P. 25, X X Interest of amicus
27, 35, 50; Standing (if (required and why desireable.
Order Rule 8 granted on petition
leave to for certiora-
file ri)
amicus
on peti-
tion for
certiora-
ri)
\Vermont Vt. R. App. P. 29, If State of Ver- X X Interest of amicus
32, 34 mont or officer or and why desireable.
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Virginia Va. Sup. Ct. If United
R. 5:26, 5:30, States or
5:31, 5:33, Common-
5A:19, 5A:23, wealth of
5A:24, 5A:28 Virginia.

Washington Wash. R. May be filed by attorney X Court will grant motion only if all
App. P. 10.1, |licensed to practice in parties consent or amicus will
10.2,10.3, |Washington or by attor- assist court.
10.4,10.5, |ney licensed in another
10.6,10.8, [state who associates Interest of amicus; familiarity with
11.2,11.4, |with a Washington- issues involved and scope of
12.4,13.4, [licensed attorney argument to be presented; specif-
17.4 ic issues amicus will address; and

Amicus is permitted to reasons why additional argument
submit additional author- is necessary on those points.
ities before decision on

the merits of decision on

a motion for reconsider-

ation

West Virginia  |W. Va.R. If State of Interest of amicus, why desirea-
App. P. 19, West Virginia ble, and why matters asserted are
20, 30 or an officer relevant to disposition of the case;

or agency if filed with an appendix, why
thereof, or a material not readily available and
county or why relevant and necessary to
muchicipality disposition.

of West Vir-

ginia.

Wisconsin Wis. R. App. X Interest of nonparty and why de-
P. 809.19; S. (if supports sireable.

Ct. IOP I or opposes

petition for

review or an
original
action)

Wyoming Wyo. R. App. X Interest of amicus in issues
P.7.12 raised; reasons amicus appropri-

ate and desireable; amicus's
views as to whether a party is not
represented competently or not at
all; interest in another case that
may be affected by decision of
court; and unique information or
perspective that can be of assis-
tance beyond that the lawyers for
the parties can provide.
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U.S. Supreme U.S.S.Ct.R. |Attorney must be |If by Solicitor General X X X Nature of interest of
Court 21,28, 33.1(g), |admitted to Su- |on behalf of United [ (parties may | (when con- | (file motion amicus and which
37,44 preme States; by any agen- | submit blan- [sent is with-|and brief as party or parties have
Court to file ami- |cy of United States | ket consent | held; not | one docu- withheld consent.
cus brief allowed by law to to Clerk; | favoredat | ment)
appear before Su- otherwise, | non-merits May not exceed
preme Cour; by a provide no- | stage) 1,500 words.
state, common- tice of intent
wealth, territory, or atleast 10
possession when days before
submitted by its At- deadline
torney General; or by | unless file
a city, county, town, | before then;
or similar entity when (10-day dead-
submitted by its au- |line does not
thorized law officer. [apply to mer-
its stage
cases)
Federal Rules of |Fed. R. App. P. If United States or an X X X X [Interest of amicus,
Appellate Proce- |21, 28.1, 29, 32 officer or agency (for  |why desireable, and
dure thereof, or if a State. extraor- |why matters assert-
dinary |ed are relevant to
writs) |disposition of the
case.
First Circuit 1st Cir. R. 21, |Follows Fed. R. |[If United States or an X X X X [Interest of amicus,
281, 29,32 App. P. officer or agency (for  |why desireable, and
thereof, or if a State. extraor- |why matters assert-
dinary |ed are relevant to
writs) |disposition of the
case
Second Circuit ~ [2d Cir. R. 12.3, |Required to file |District court judge or Court will deny mo-
29.1, 46.1, 46.3 |notice of appear- |attorney disciplinary tion if it would cause
ance authority in an appeal arecusal of a judge.
from an attorney
Must be admitted |disciplinary order.
to Second Cir-
cuit, have pend-
ing application for
admission, or be
admitted pro hac
vice
Third Circuit 3d Cir. LARR. |Practice before
29.1, 31.1, 46.1 |court is limited to

members of the
bar of the court
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Third Circuit 3d Cir. LARR.29.1,  |Practice before court is limited to
31.1, 46.1 members of the bar of the court
Fourth Circuit 4th Cir. LARR.26.1  |Corporate amici are required to
file corporate disclosure state-
ments
Fifth Circuit 5th Cir. R. 27.1.14, 29, Clerk may rule on
31.2 motion for leave to file
as amicus.
Court will deny motion
after a panel opinion
is issued if grant
would require recusal
of panel member.
Sixth Circuit 6 Cir. R. 26.1, 29,46 |Amici are required to file corpo-

rate disclosure statements, ex-
cept U.S. or state governments
or agencies thereof, and state
municipalities

Attorneys for amici need not be
admitted to bar of Sixth Circuit

Seventh Circuit

Circuit R. 26.1, 35;

Required to file local disclosure

Motion for leave to file

IOP 1(c)(7) statement, but may combine with amicus brief is classi-
information required under Fed. fied as a nonroutine
R. App. P. 26.1; must be filed no motion; presented to
later than 21 days after appeal is motions judge or pan-
docketed el within 7 days.
Eighth Circuit 8th Cir. R. 27A Clerk has discretion to
enter order on motion
for leave to appear as
amicus.
Ninth Circuit Circuit R. 29-1, 29-2, |Following pertains to amicus in  (If United States
29-3 support of or in opposition to or an officer or
petition for rehearing by panel or |agency thereof, Motion must state that
en banc or when court has grant- |or if a State, amicus endeavored to
ed rehearing Territory, Com- obtain consent before
monwealth, or seeking permission.
the District of
Columbia.
Tenth Circuit 10th Cir. R. 27.3, 29.1,|Court will receive but not file Clerk has discretion to

315

amicus briefs at rehearing, and
will decide shortly before oral
argument whether to file

enter order on motion
for leave to appear as
amicus.
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Federal Circuit  |Fed. Cir. R. 29, 31 |Amicus must include cer- X X X
(b), 35(g), 40(g) 47.3, [tificate of interest in brief in (no motion | (for peti- |(clerk maintains
47.4 front of Table of Contents - required if | tions for | list of eligible
see Fed. Cir. R. 47.4 all parties | rehearing invitees, at
consent) | by panelor| invitees' re-
Amici are entitled to ser- en banc) |quest; renewed
vice of 2 copies of each annually on
brief October 1)
Counsel for amicus must
be admitted to practice
before Federal Circuit;
designate one counsel of
record and identify other
counsel as "of counsel”;
every attorney on a brief
must enter an appear-
ance, which must accom-
ppany motion for leave to
file amicus brief - see Fed.
Cir. R. 47.3
D.C. Circuit D.C.Cir.R. 12,15, |Amici must file a disclo-  |If United States or X X
24,26.1, 28, 29, 34, |sure statement required by|an officer or agen- (if no con- (only way to file
35 D.C.Cir.R.26.1 witha |cy thereof, the sent) amicus on peti-

motion for leave to file or
with notice of parties' con-
sent to amicus - see D.C.
Cir. R. 12, 15

Amici are encouraged to
file a single brief if sup-
porting a party, except for
governmental entities -
see D.C. Cir. R. 29

A separately-filed brief
must contain a certificate
from counsel plainly stat-
ing why a separate brief is
necessary; unacceptable
grounds: issues presented
require greater length than
a single amicus brief is
permitted, geographical
dispersion of counsel, or
separate presentations
were allowed in earlier
proceedings

District of Colum-
bia, or a State,
Territory, or Com-
monwealth.

tion for rehear-
ing en banc)
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TABLE B
Rule Stage Oral Argument
Merits Other Consent Leave of Court | Not Permitted
Alabama Ala. R. App. 29 X X
Alaska Alaska R. App. 212(c)(9) X X
(for extraordi-
nary reasons)
Arizona Ariz. R. Civ. App. 16 X X X
(petition for review)
Arkansas Ark. Sup. Ct. & Ct. of App. 4-6 X X X
(petition for rehear-
ing, but only to join
a party's motion fo
brief)
California Cal. R. of Court 8.200 (Court of X
Appeal - Civil), 8.360 (Court of Ap-
peal - Criminal), 8.520 (Supreme
Court), 8.630 (adopts 8.520), 8.882
(Superior Court Appellate Division)
California (Commission |Cal. Suppl. Rules of Court 131 X
on Judicial Perfor- (Commission on Judicial Perfor-
mance) mance)
Colorado Colo. App. R. 29 X X
(for extraordi-
nary reasons)
Connecticut Conn. Practice Book §§ 67-2, 67-3, X X
67-7
Delaware Del. Sup. Ct. R. 14, 28 X X
District of Columbia D.C. Ct. App.R. 29, 32 X X
Florida Fla. R. App. 9.370, 9.500 X For discretionary
appeals to Supreme
Court, must provide
notice of intent to
file motion and brief;
notice may not con-
tain argument and
may not exceed one
page
Georgia Ga. Sup. Ct. R. 23; Ga. Ct. App. R. X Cannot file motion
26 for reconsideration,
but may submit brief
in support
Hawaii Haw. R. App. 28(g) X
Idaho Idaho App. R. 8, 34(c), 35(c), 36 X
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lllinois [Il. Sup. Ct. R. 345, 612 (criminal X
cross-reference to R. 345)
Indiana Ind. R. App. P. 16, 41, 43, 44, 46 May file in support of any X X
(E), 53(E) petition (for extraordinary
reasons)
lowa lowa R. App. P. 6.903, 6.906 X
(for extraordinary
reasons)
Kansas Kan. Sup. Ct. R. 6.06, 6.07, Not permitted for expedited X
10.01 appeals for waiver of pa-
rental consent - see Kan.
Sup. Ct. R. 10.01
Kentucky Ky. Civ. R. 14.03, 76.12, 76.16 Special appointment in X
bond-issue proceedings -
see Ky. Civ. R. 14.03
Louisiana La. Sup. Ct. R. VI, VII; La. App. Not permitted for petition X X In court of
Unif. R. 2-12; La. 3d Cir. R. 27 for rehearing (can share time if court appeals
approves)
Maine Me. R. App. P. 9(e) Attorney General may X
argue by right in action |(for extraordinary
under Maine Tort reasons)
Claims Act
Maryland Md. R. 8-503, 8-504, 8-511, 8- X X
607 (certiorari or other extraor- (for extraordinary
dinary writ, but not for re- reasons)
hearing without permis-
sion)
Massachusetts  |ALM App. Proc. R. 17, 20 X
(for extraordinary
reasons)
Michigan Mich. Ct. R. 7.211, 7.212, 7.308, X X
7.309 (including on request for
discretionary review)
Minnesota Minn. R. Civ. App. 117, 129.01 to X X
129.04, 131.01, 132.01; Special
R. Prac. App. Ct. 11
Mississippi Miss. R. App. P. 27, 29, 32 X
(for extraordinary
reasons)
Missouri Su- Mo. Sup. Ct. R. 84.05, 84.06, X
preme Court 103.04 (may file "suggestion" on
petition for transfer, but not
favored and subject to
same rules as merits ami-
cus brief)
Missouri Court of |W.D. Mo. R. XXVI (may not file suggestion on X

Appeals, Western
District

motion for rehearing or for
transfer)
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Missouri Court of Ap-  |E.D. Mo. R. 375 X X
peals, Eastern District (may file suggestion
on petition for trans-
fer, rehearing, or
issuance of extraor-
dinary writ)
Missouri Court of Ap-  [S.D. Mo. R. 15
peals, Southern District
Montana Mont. Code Ann. §§ 25-21-11, 25- X X
21-12, 25-21-17 (note whether
party consents)
Nebraska Neb. Ct. R. App. P. 2-109, 2-111; X X
Ct. R. 2-209, 2-211 (with consent,
will share con-
senting party's
time)
Nevada Nev. R. App. P. 21, 26.1, 28.1, 29, X X
32 (may file for writs) (for extraordi-
nary reasons)
New Hampshire N.H. Sup. Ct. R. 16, 30 X
New Jersey N.J. Ct. R. 1:13-9, 2:6-6 X
(on motion for leave
to appeal, on peti-
tion for certification)
New Mexico N.M.R. App. P. 12-213, 12-215, 12- X
306 (party that amicus
supports may
share time)
New York - alternative [N.Y. CLS Ct. of App. 500.11,
procedure 500.23, 510.1
New York - normal N.Y. CLS Ct. of App. 500.12, X
course appeals 500.23, 510.1 (certified questions
or motion for leave
to appeal)
New York - capital ap- |N.Y. CLS Ct. of App. 510.12
peals
New York - Appellate  [N.Y. CLS Sup. Ct. 670.10-c, X X
Division 670.11, 800.8, 1000.13 (2d Judicial De- |  (4th Judicial
partment) Department)
North Carolina N.C.R. App.P.28 X
(for extraordi-
nary reasons)
North Dakota N.D.R. App. P. 21, 29, 32 X X

(court may invite
amicus on supervi-
sory writs)
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Ohio Ohio App. R. 17; S. Ct. Prac. 3.5 X
(permits filing in support of jurisdic- (for extraordinary
tion) reasons)
Oklahoma Okla. R. 1.9, 1.12, 1.191 X X
(by permission in original (for extraordinary
proceedings; by permis- cause)
sion on certiorari, but
only in support of a filed
petition or response; by
permission on rehearing,
but only in support of a
filed petition)
Oregon Or. App. P. 5.05, 6.10, 8.15, 9.07, X X
9.17,11.30, 11.35
(for petition for review
from Court of Appeals;
presence or availability
of amici is factor consid-
ered in exercising discre-
tionary jurisdiction)
(also permitted to file in
ballot title reviews and
reapportionment reviews
- but discouraged in the
latter - with a motion and
due on or before the
answer or response
deadline)
Pennsylvania Pa. R. App. P. 531, Pa. Cons. Stat. (Not permitted for peti- X
§ 8304 tions for allowance of (for extraordinary
appeal) reasons)
Rhode Island R.I. Sup. Ct. R. 16 X
(for extraordinary
reasons)
South Carolina S.C. App. Ct. R. 213, 267
South Dakota S.D. Codified Laws §§ 15-26A-66, X X
15-26A-74 (will share time)
Tennessee Tenn. R. App. P. 30, 31, 40 X
(on motion or by
invitation)
Texas Tex. R. App. P. 11, 39, 59; 2d Ct. X X
App. LR 1; 10th Ct. App. LR 12 (will share time) | (need consent and
leave of court)
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against party who
amicus supports)

amicus supports
required; grant-
ed only for ex-
traordinary rea-
sons)

Utah Utah R. App. P. 25, 27, 35, 50; X X
Standing Order Rule 8 (may file in answer (when circum-
to petition for re- stances warrant)
hearing, if court has
requested an an-
swer, or on petition
for certiorari)
Vermont Vt. R. App. P. 29, 32, 34 X X
(will share) (for extraordi-
nary reasons; if
granted and
aligned party did
not consent,
opposing party
will receive
equal amount of
additional time)
Virginia Va. Sup. Ct. R. 5:26, 5:30, 5:31, X X
5:33, 5A:19, 5A:23, 5A:24, 5A:28 (may file during  |(party must join in
petition, perfected | motion with ami-
appeal, or rehearing| cus and state
stages) amount of time
yielded)
Washington Wash. R. App. P. 10.1, 10.2, 10.3, X X X
10.4,10.5, 10.6, 10.8, 11.2, 11.4, (court may invite | (party may yield |(court may grant
124,134,174 amicus at any time) additional time)
stage; court may
grant permission to
file to address mo-
tion for reconsidera-
tion or pending
petition for review)
West Virginia W. Va. R. App. P. 19, 20, 30 X X
(for Rule 20 (for Rule 19
argumentsand | arguments)
only for extraor-
dinary reasons)
Wisconsin Wis. R. App. P. 809.19; S. Ct. IOP Il X X
(petition for review | (party may yield
or original action) time)
Wyoming Wyo. R. App. P. 7.12 X X
(time charged [(consent of party
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U.S. Supreme Court

USS.S. Ct.R. 21, 28, 33.1(g), 37,
44

X
(for original action or in
support of certiorari, but
not permitted for rehearing)

X
(if no consent, motion
must set specifically
and concisely why
argument would pro-
vide otherwise una-
vailable assistance;
granted only in most
extraordinary circum-

stances)
Federal Rules of Appel- |Fed. R. App. P. 21, 28.1, 29, 32 X X
late Procedure (for extraordinary writs)
First Circuit 1st Cir. R. 21, 28.1, 29, 32 X X
(for extraordinary writs)
Second Circuit 2d Cir.R.12.3,29.1,46.1, 46.3
Third Circuit 3d Cir. LAR. 29.1,31.1,46.1 X
(on rehearing - original
panel or en banc - comply
with Fed. R. App. P. 29(e)
for new briefing; if no new
briefing, must file brief
within 28 days after order
granting rehearing)
Fourth Circuit 4th Cir. L.AR. 26.1
Fifth Circuit 5th Cir. R. 27.1.14, 29, 31.2
Sixth Circuit 6 Cir. R. 26.1, 29, 46 X

(state reason why oral
argument by amicus
will aid the court)

Seventh Circuit

Circuit R. 26.1, 35; IOP 1(c)(7)

X
(permitted to file on petition
for rehearing en banc)

Eighth Circuit 8th Cir. R. 27A X
(clerk has discretion to
enter order on motion
for leave to share oral
argument time)
Ninth Circuit Circuit R. 29-1, 29-2, 29-3 X

(can move to file on peti-
tion for rehearing by panel
or en banc)
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Tenth Circuit

10th Cir. R. 27.3,29.1, 31.5

X
(may submit at re-
hearing stage)

Eleventh Circuit

11th Cir. R. 26.1-1, 27-1(d), 29-1,
29-2, 35-6, 35-9, 40-6

X
(petition for rehear-
ing en banc or pan-
el, and en banc)

Federal Circuit

Fed. Cir. R. 29, 31(b), 35(g), 40(g)
47.3,47.4

X
(petition for rehear-
ing - en banc or

panel)
D.C. Circuit D.C.Cir.R. 12, 15, 24, 26.1, 28, 29, X X
34, 35 (only by invitation (for extraordi-

for petition for re-
hearing en banc)

nary reasons;

filed at least 14

days prior to oral
argument)

(amicus appoint-
ed by court per-
mitted to argue)
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TABLE C
Rule Deadline Brief Requirements Fees or Costs
Alabama Ala. R. App. 29 Within the time allowed for party ami- [Same as brief of an appellee - see
cus is supporting. Ala. R. App. 29(b).
Alaska Alaska R. App. 212(c)(9) Within the time allowed for party ami- |Alaska R. App. P. 212.
cus is supporting, unless all parties
consent or court orders otherwise.
Arizona Ariz. R. Civ. App. 16 Petition for review - within 21 days  |Comply with Ariz. R. Civ. App. P. 13
after response to petition for review. [and 14; limits: 12,000 words or 35
Merits - not later than 10 days after  |pages.
date ordered for supplemental brief-
ing.
Arkansas Ark. Sup. Ct. & Ct. of App. 4-6 |If supports appellant or is neutral, at
time appellant's brief is due.
If support appellee, at time appellee's
brief is due.
California Cal. R. of Court 8.200 (Court of [In Court of Appeal or Superior Court |See Cal. R. of Court 8.360.
Appeal - Civil), 8.360 (Court of |Appellate Division, within 14 days
Appeal - Criminal), 8.520 after the last appellant's reply brief, or
(Supreme Court), 8.630 when the reply would have been due
(adopts 8.520), 8.882 (Superior |if not filed
Court Appellate Division) In Supreme Court, within 30 days
after last brief (other than supple-
mental).
California Cal. Suppl. Rules of Court 131 |Within time limits for party thatthe ~ |[Motion may not exceed 4 pages;

(Commission on
Judicial Perfor-

(Commission on Judicial Per-
formance)

amicus supports.

brief shall not exceed 50 pages.

mance)

Colorado Colo. App. R. 29 Within the time allowed for party ami-
cus is supporting, unless court orders
otherwise.

Connecticut Conn. Practice Book §§ 67-2, |Within 20 days after brief of party that |See Conn. Practice Book §§ 67-2

67-3, 67-7 amicus is supporting or, if neutral, and 67-3.
within 20 days after appellee's brief.

Delaware Del. Sup. Ct. R. 14, 28 Within 7 days after brief of party that |One-half the length authorized for a
amicus is supporting or, if neutral, party's principal brief, which does not
within 7 days after appellant's princi- [increase if the party is granted per-
pal brief. mission to file a longer brief.

District of Columbia |D.C. Ct. App. R. 29, 32 Within 7 days after brief of party that |See D.C. Ct. App. R. 28(a)(1) and
amicus is supporting or, if neutral, 32; may not exceed 25 pages, un-
within 7 days after appellant's princi- |less court permits otherwise.
pal brief.

Florida Fla. R. App. 9.370, 9.500 Within 10 days of the first brief, peti- |See Fla. R. App. P. 9.210(b), but

tion or response of the party that
amicus is supporting; if neutral, within
10 days after the initial brief or peti-
tion.

need not include Statement of the
case and facts; may not exceed 20

pages.
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Georgia

Ga. Sup. Ct. R. 23; Ga. Ct. App. R.
26

See Ga. Ct. App. R. 24(b)-
9.

Hawaii

Haw. R. App. 28(g)

Deadline will be set by court; Attorney

General's brief is due within 30 days of
the answering brief or the Hawaii Rule

44 notice, whichever last expires.

Idaho

Idaho App. R. 8, 34(c), 35(c), 36

Deadline will be set by court.

See Idaho App. R. 35; May
contain statement of the
case, points and authori-
ties, and additional argu-
ment on any issue raised
by the parties or as allowed
by court order.

llinois

IIl. Sup. Ct. R. 345, 612 (criminal
cross-reference to R. 345)

Due on or before deadline for initial
brief of party that amicus is supporting,
unless ordered otherwise.

See lll. Sup. Ct. R. 341(i).

In First District, must
pay docketing fee
(varies by appellant-
appellee and civil-
criminal) - see Ill. 1st
Dist. App., R. 9.

Indiana

Ind. R. App. P. 16, 41, 43, 44, 46
(E). 53(E)

Within time allowed for brief of party
with whom amicus is substantively
aligned.

Motion to enter appearance
and note whether sought
amicus status in lower court
or agency; if granted below,
need not seek permission
again.

Merits amicus may not
exceed 15 pages or 7000
words; amicus in support of
petition for transfer or re-
hearing may not exeed 10
pages or 4200 words.

See also Ind. R. App. 46
(E).

lowa

lowa R. App. P. 6.903, 6.906

Within time allowed for brief of party
that amicus is supporting.

See lowa R. App. P. 6.903
(1); must file 18 copies of
brief and serve 1 copy on
each party.

Shall not exceed one-half
the length of brief amicus is
supporting - see R. 6.903

(1)(9)

Kansas

Kan. Sup. Ct. R. 6.06, 6.07, 10.01

File not later than 30 days before oral
argument.

15-page limit.

Encouraged to submit elec-
tronic version on CD-ROM
in addition to paper copies.

Kentucky

Ky. Civ. R. 14.03, 76.12, 76.16

File within 15 days of the filing of the
appellant's brief.

15-page limit.

$150 fee for motion to
file - see Ky. Civ. R.
76.42(2)(a)(vi).
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Louisiana La. Sup. Ct. R. VI, VII; La. App.  [Supreme Court: File within time al-  |Motion shall not exceed 5 [$200 fee to file in
Unif. R. 2-12; La. 3d Cir. R. 27 lowed for party as to whose position  [pages; brief shall not ex-  [Supreme Court - La.
amicus will support. ceed 15 legal-size pages |Sup. Ct.R. IV;
or 20 letter-size pages.  |$100 filing fee in 3d
3d Circuit: not later than 20 days from and 4th Circuits
last due date for timely filing of appel- (waiveable for good
lee's brief. cause in 3d Circuit)-
La. 3d Cir. R. 20; La.
Maine Me. R. App. P. 9(e) File on due date for appellee's brief.  |Brief shall not exceed 50
pages.
Maryland Md. R. 8-503, 8-504, 8-511, 8-607 |At time appellee's principal brief is In Court of Special Ap-  [No costs allowed for
due. peals, brief shall not ex-  |or against amicus.
ceed 15 pages.
At time answer is due for petition for
writ of certiorari or for extraordinary  |In Court of Appeals, brief
writ. at merits stage shall not
exceed 25 pages; shall
not exceed 15 pages if
submitted at certiorari
stage or regarding other
extraordinary writ.
See also Md. Rules 8-503,
8-504.
Massachusetts ALM App. Proc. R. 17, 20 Within the time allowed the party
whose position amicus will support.
Michigan Mich. Ct. R. 7.211, 7.212,7.306, |In Court of Appeals, motion must be
7.309 filed within 21 days after appellee's
brief is filed; order granting motion will
set deadline; brief is limited to issues
raised by the parties.
In Supreme Court, brief must be filed
within 21 days after the appellee's
Minnesota Minn. R. Civ. App. 117, 129.01 to  |Motion must be filed within 15 days  |No more than 7000 words
129.04, 131.01, 132.01; Special R. |after notice of appeal, petition which Jor 650 lines of text.
Prac. App. Ct. 11 initiates appeal, appellate petition for
declaratory judgment, or appellate
court order granting review.
File brief within 7 days after brief of
party that amicus is supporting or, if
neutral, 7 days after petitioner's or
appellant's brief.
Mississippi Miss. R. App. P. 27, 29, 32 File motion and brief within 7 days Not to exceed 15 pages.

after initial brief of party whose posi-
tion amicus will support.

Missouri Supreme
Court

Mo. Sup. Ct. R. 84.05, 84.06,
103.04

File within time allowed for filing of the
brief of the party that amicus supports.

See Mo. Sup. Ct. R.
81.18, 84.06, 103.04.
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Missouri Court of Ap-
peals, Western District

W.D. Mo. R. XXVI

File within time allowed for filing of the
brief of the party that amicus supports,
or within time set by court order.

See Mo. Sup. Ct. R. 84.04
84.06.

Missouri Court of Ap-
peals, Eastern District

E.D.Mo.R. 375

File within time allowed for filing of the
brief of the party that amicus supports.

Missouri Court of Ap-
peals, Southern Dis-
trict

S.D.Mo.R. 15

File within time allowed for filing of the
brief of the party that amicus supports.

See Mo. Sup. Ct. R. 84.04
84.06.

Montana Mont. Code Ann. §§ 25-21-11, 25- |Amicus must identify date upon which [Shall not exceed 5,000
21-12, 25-21-17 brief can be filed. words or 14 pages.
See Mont. Code Ann. §§
25-21-11, 25-11-12.
Nebraska Neb. Ct. R. App. P. 2-109, 2-111; [Motion to file will not be considered  [Shall not exceed 15 pages
Ct. R. 2-209, 2-211 within 20 days of oral argument. See Neb. Ct. R. App. P. 2-
109.
Nevada Nev. R. App. P. 21, 26.1, 28.1, 29, [No later than 7 days after brief of the [Must file disclosure state-

32

party that amicus will support; if neu-
tral, no later than 7 days after appel-
lant's opening brief is filed.

ment pursuant to Nev. R.
App. P. 26.1.

See Nev. R. App. P. 29(d),
32.

One-half the length au-
thorized for a party's prin-
cipal brief, which does not
increase if the party is
granted permission to file
a longer brief.

New Hampshire

N.H. Sup. Ct. R. 16, 30

Within the time allowed for party that
amicus is supporting.

New Jersey

N.J. Ct. R. 1:13-9, 2:6-6

On or before the date that the last
brief is due from any party.

If filed in Supreme Court, within 75
days after public notice of order grant-
ing certification, order granting leave
to appeal, or filing of notice of appeal.

But, in any case on an accelerated
schedule, will be due on date fixed for
last brief due from a party.
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New Mexico

N.M. R. App. P. 12-213, 12-215,
12-306

Must provide notice to all parties of
intent to file amicus brief at least 14
days before filing, and must confirm
notice in body of amicus brief.

File within 7 days after principal brief
of party that amicus is supporting.

File 1 copy of motion in Supreme
Court, with 7 copies of brief; file 1
copy of motion in Court of Appeals,
with 6 copies of brief.

Shall not exceed 35 pages
or 11,000 words.

See N.M. Rule App. P. 12-
213.

New York - alternative
procedure

N.Y. CLS Ct. of App. 500.11,
500.23, 510.1

Attorney General must file no later
than the filing date set for respond-
ent's submission.

Return date: no later than filing date of]
respondent's submission.

New York - normal
course appeals

N.Y. CLS Ct. of App. 500.12,
500.23, 510.1

Attorney General must file no later
than the filing date set for respond-
ent's submission.

Return date: no later than Court ses-
sion preceding session in which argu-
ment is scheduled; if January or Sep-
tember, by first Monday of December
or August, respectively.

Return date on motion for leave to
appeal: as soon as practicable.

Encouraged to file electronic version
on CD-ROM, within 10 days after filing
brief.

New York - capital
appeals

N.Y. CLS Ct. of App. 510.12

See N.Y. CLS Ct. of App.
510.11(e).

New York - Appellate
Division

N.Y. CLS Sup. Ct. 670.10-c,
670.11, 800.8, 1000.13

2d Judicial Department:
shall not exceed 7,000
words or 35 pages - CLS
Sup. Ct. 670.10-c.

3d Judicial Department:
shall not exceed 25 print-
ed or 35 typewritten pages
- CLS Sup. Ct. 800.8.

North Carolina

N.C.R. App. P. 28

Within time allowed for filing of the
brief of the party amicus supports; if
neutral, within the time allowed for
filing of appellant's brief.

Untimely motions to file amicus brief
are disfavored in the absence of good
cause.

See N.C. R. App. P. 26.

Shall not exceed 15 pages
or 3,750 words.
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North Dakota N.D.R. App. P. 21, 29, 32 Within time allowed for filing of the brief of [See N.D. R. App. P. 29; see
the party amicus supports; if neutral, with- [also R. 29(c).
in the time allowed for filing of appellant's
brief. Limited to issues raised on
appeal by the parties.
Shall not exceed one-half
the maximum length author-
ized for a principal brief,
and permission to a party to
file a longer brief does not
increase the limit on the
amicus.
Ohio Ohio App. R. 17; S. Ct. Prac. 3.5  |Within the time allowed for the party
(permits filing in support of juris-  |whose position that amicus will support,
diction) unless the parties consent or the court
orders otherwise.
Oklahoma Okla. R. 1.9, 1.12, 1.191 Within the briefing schedule set for the  [Shall not exceed 25 pages.
party amicus is supporting; otherwise,
must demonstrate extraordinary cause. [See Okla. R. 1.10, 1.11,
1.191.
Within time set by court order for original
jurisdiction proceedings.
Oregon Or. App. P. 5.05, 6.10, 8.15, 9.07, Court of Appeals: Within 7 days after See Or. R. App. P. 5.05 to

9.17,11.30, 11.35

brief of party with whom amicus is aligned
or, if neutral, within 7 days after the open-
ing brief.

Supreme Court: Motion to appear as
amicus (with brief) on petition for review
due within 14 days after filing of petition
for review; on merits, due same date as
brief of party with whom amicus is
aligned; if neutral, on date petitioner's
brief is due (if by State of Oregon and
neutral, on date respondent's brief is
due); if petitioner provides notice that it
does not intend to file a merits brief, with-
in 28 days after review is allowed.

If file one brief in support of petition and
merits, comply with petition deadline.

Amicus deadline automatically extended
if a party's deadline is extended.

5.30, 5.52, 5.77, 5.95, 9.05,
9.10, 9.17.

Must file electronic version.

Pennsylvania

Pa. R. App. P. 531, Pa. Cons.
Stat. § 8304

Within time allowed with respect to the
party whose position the amicus will sup-
port; if neutral, within the time allowed for
the appellant's brief.

If parties proceed under large record rule,
amicus must file advance text consistent
with above deadlines; may, but is not
required to, file definitive copy of brief,

consistent with above deadlines.

See 2100 Series of Pa. R.
App. P.
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Rhode Island

R.l. Sup. Ct. R. 16

Within the time allowed for the party
whose position that amicus will sup-
port, unless the parties consent or the
court orders otherwise.

South Carolina

S.C. App. Ct. R. 213, 267

If leave granted, court will specify
deadline.

See S.C. App. Ct. R. 208
(b), 211.

Shall be limited to issues
on appeal as presented by
the parties.

South Dakota  |S.D. Codified Laws §§ 15-26A-66, |Within the time allowed for the party |Shall not exceed 20 pages
15-26A-74 whose position that amicus will sup- |in monospaced font, or 16
port, unless the court orders other-  [pages in proportionally-
wise. spaced font; alternatively,
shall not exceed 5,000
words or 25,000 charac-
ters - see S.D. Codified
Laws § 15-26A-66.
Tennessee Tenn. R. App. P. 30, 31, 40 If leave granted, court will specify See Tenn. R. App. P. 27 |Court and party costs may
deadline. (b) per R. 31(b). be assessed against ami-
cus - see Tenn. R. App. P.
Default: principal briefs ~ |30(d), 40; see also Powell
shall not exceed 50 pag- |v. Cmty. Health Sys., 312
€s. S.W.2d 496, 514 (Tenn.
2010); Daji, Inc. v. Neeley,
No. M2009-00822-SC-R11
-CV, 2010 Tenn. LEXIS
580 (June 17, 2010); Lovin
v. Tennessee, 286 S.W.3d
275, 290 (Tenn. 2009).
Texas Tex. R. App. P. 11, 39, 59; 2d Ct. Must comply with briefing
App. LR 1; 10th Ct. App. LR 12 rules for parties. See,
e.g., Tex. R. App. P. 38,
55, 70.
Utah Utah R. App. P. 25, 27, 35, 50; Motion shall be filed 21 days before |See Utah R. App. P. 26

Standing Order Rule 8

date on which party that amicus will
support must file its brief.

If granted, shall file within 7 days of
the brief of the party that amicus sup-
ports.

On petition for certiorari, must be filed
on day brief of party that amicus sup-
ports is due.

(b).

If on petition for certiorari,
shall not exceed 20 pages
and must comply with
Utah R. App. P. 27, 48(f),
and 49.

Must submit searchable
PDF copy on CD to court
and parties within 14 days
after paper filing, and en-
couraged to submit with
hyperlinks.
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\ermont Vt. R. App. P. 29, 32, 34 See Vi. R. App. P. 31(b), 32.

Within the time allowed for the party
whose position amicus will support,
unless parties agree or court permits
otherwise.

Virginia Va. Sup. Ct. R. 5:26, 5:30, 5:31,  |File on or before the date on which  [Supreme Court; less than
5:33, 5A:19, 5A:23, 5A:24, 5A:28 |the brief of the party that amicus is  |longer of 50 pages or

supporting is due, and may file a reply 8,750 words.

brief at the time of the appellant's

reply brief if amicus filed an opening  |Court of Appeals: 12,300
brief. word limit.

Washington Wash. R. App. P. 10.1, 10.2, 10.3, |If not invited, must file at least 30 days|See Wash. R. App. P. Amicus is responsi-
10.4,10.5, 10.6, 10.8, 11.2, 11.4, |before oral argument. 10.3(e). ble to court clerk for
12.4,13.4,17.4 costs of reproduction

On motion for reconsideration, due  |Should not exceed 20 and service - see
within 5 days after motion was filed.  |pages. Wash. R. App. P.
10.5.
On petition for review, due within 60  |On motion for reconsidera-
days after petition was filed. tion or petition for review,
should not exceed 10
pages.
West Virginia W.Va. R. App. P. 19, 20, 30 Must provide notice to all parties of  [See W. Va. R. App. P. 30
intent to file amicus brief at least 5 (e).
days before due date.
Page limit: 25 pages.
Within time allowed for party whose
position amicus will support.

Wisconsin Wis. R. App. P. 809.19; S. Ct. IOP |File motion and brief within 14 days  [Must include a copy of any
I after respondents' brief, if filed. cited unpublished opinion

in appendix.

Wyoming Wyo. R. App. P. 7.12 File motion not later than 11 days See Wyo. R. App. P. 7.01,

after principal brief of party that ami-
cus will support; if neutral, not later
than 11days after the first brief of any
party is filed.

7.12(c).

Shall not exceed 35 pages
and shall otherwise con-
form to Wyo. R. App. P.
7.05.
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U.S. Supreme Court

U.S.S.Ct.R. 21, 28, 33.1(g), 37,
44

Petition: within 30 days after case is
placed on the docket.

Original action; within 60 days after
case is placed on the docket.

In support of respondent, appellee, or
defendant in preceding categories: at
time party's brief is due.

On merits: within 7 days after brief of
party that amicus will support; if neutral,
within 7 days after time allowed for filing
of petitioner's or appellant's brief.

Motion must comply with Rule
33.1- see Rule 21.2.

9,000 word-limit.

Required to submit electronic
version of brief to Clerk.

See Rules 21, 24, 29, 33.1.

Federal Rules of Ap-
pellate Procedure

Fed.R. App. P. 21, 28.1, 29, 32

File motion and brief no later than 7
days after the principal brief of the party
that amicus will support; if neutral, no
later than 7 days after the appellant's or
petitioner's brief is filed.

See Fed. R. App. P. 29(c), 32.

No more than one-half the maxi-
mum length authorized for a par-
ty's principal brief; any authoriza-
tion to the party to exceed the
maximum length does not affect
the length of the amicus brief.

Required to file disclosure state-
ment.

First Circuit

1st Cir. R. 21, 28.1, 29, 32

File motion and brief no later than 7
days after the principal brief of the party
that amicus will support; if neutral, no
later than 7 days after the appellant's or
petitioner's brief is filed.

See Fed. R. App. P. 29(c), 32.

No more than one-half the maxi-
mum length authorized for a par-
ty's principal brief; any authoriza-
tion to the party to exceed the
maximum length does not affect
the length of the amicus brief.

Required to file disclosure state-
ment.

Second Circuit

2d Cir. R.12.3, 29.1, 46.1, 46.3

Third Circuit

3d Cir. LAR. 29.1, 31.1, 46.1

If filed pursuant to 3d Cir. L AR.
29.1, ascertain parties' arguments
to avoid unnecessary repetition or
restatement.

Required to file electronic version
of brief.

Fourth Circuit

4th Cir. LAR. 26.1

Fifth Circuit

5th Cir. R. 27.1.14, 29, 31.2

File motion and brief within 7 days after
filing of principal brief of the party
whose position amicus will support.

See Fed. R. App. P. 29; 5th Cir.
R. 31, 32.

Sixth Circuit

6 Cir. R. 26.1, 29, 46
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Seventh Circuit

Circuit R. 26.1, 35; IOP 1(c)

Eighth Circuit 8th Cir. R. 27A

Ninth Circuit Circuit R. 29-1, 29-2, 29-3 |On petition for rehearing: amicus must  |See Circuit R. 29-2.
file motion and brief no later than 10 days
after party whose position amicus will While petition is pending, shall not
support has filed; if neutral, no later than |exceed 15 pages, 4,200 words, or
10 days after petition is filed. 390 lines of monospaced text.
On rehearing, amicus supporting petition- |If on rehearing, shall not exceed 25
er or neither party must file motion and  |pages, 7,000 words, or 650 lines of
brief no later than 21 days after petition is [monospaced text.
granted; if supproting respondent, no later
than 35 days after petition is granted.

Tenth Circuit 10th Cir. R. 27.3, 29.1, 31.5 |Proposed amicus briefs in support of Limited to 3,000 words on petition

petition for rehearing must be filed within
7 days after the rehearing petition is filed.

Amicus briefs in opposition only accepted
if court has requested a response to the
petition, and are due on date response is
due.

for rehearing.

See 10th Cir. R. 31.5.

Eleventh Circuit

11th Cir. R. 26.1-1, 27-1(d),
29-1, 29-2, 35-6, 35-9, 40-6

On petition for rehearing before panel or
en banc, amicus brief with motion must
be filed no later than 10 days after petition
is filed.

On en banc, amicus brief with motion
must be filed on date principal en banc
brief of party who amicus will support; if
neutral, no later than appellant's or peti-
tioner's principal en banc brief.

Motion must comply with Fed. R.
App. P. 27 and 11th Cir. R. 27-1,
with certificate of interested persons
and corporate disclosure statement.

Brief must contain items (a), (b), (d),
(h), and (j)-(n) of 11th Cir. R. 28-1.

In cross-appeal, page limit is one-
half of maximum length of appellant/
cross-appellee's principal brief.

For en banc, see 11 Cir. R. 35-8, 35-
9.

On petition for rehearing before
panel or en banc, may not exceed
15 pages.

Federal Circuit

Fed. Cir. R. 29, 31(b), 35
(9), 40(g) 47.3,47.4

On petition for rehearing before panel or
en banc, amicus brief with motion must
be filed within 14 days of the date of the
filing by the party who amicus will sup-
port; if neutral, within 14 days of the filing
of the petition.

On petition for rehearing before
panel or en banc, may not exceed
10 pages.

D.C. Circuit

D.C.Cir.R. 12,15, 24,
26.1, 28, 29, 34, 35

Encourages written representation of
consent (or notice of intent from govern-
mental entities permitted to file as of right)
as promptly as practicable after the case
is docketed.

Deadline for brief generally in court's
briefing order; otherwise, pursuant to Fed.
R. App. P. 29(e).

Amici to comply with appendix re-
quirements of D.C. Cir. R. 30 - see
D.C. Cir. R. 24.

See additional brief requirements in
D.C. Cir. R. 28.
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HOBBY LOBBY & THE AMICI: “YOU'VE GOT A FRIEND IN ME” 1

By Wendy McGuire Coats

Amicus Curiae. Friend of the Court. The Supreme
Court of the United States has special rules for ami-
cus curiae briefs sought to be filed in cases pending
before it. Supreme Court Rule 37 states, in part, such
a brief should cover “relevant matter" not dealt with
by the parties, which “may be of considerable
help.”2

In Sebelius v. Hobby Lobby Stores, Inc. and Conestoga
Wood Specialties Corp. v. Sebelius,? the Supreme Court
saw a historic number of 84 amicus briefs filed.* The
bounty of filings offers a unique snapshot of the
growing role and potential influence of amicus brief-
ing and arguments in appellate courts. In addition to
the large number of filed briefs, the policy consider-
ations, legal arguments, and viewpoints put forth by
amici played a role in oral argument and appeared
both in the majority and dissenting opinions.

To start, the general constitutionality of the Patient
Protection and Affordable Care Act (“the health
law”) was not at issue. In its landmark decision Na-
tional Federation of Independent Business v. Sebelius,
567 U.S. ___ (2012), 132 S.Ct. 2566, the United States
Supreme Court upheld Congress’” power to enact
most provisions of the law.

In August 2011, the U.S. Department of Health &
Human Services adopted the Guidelines for Wom-
en’s Preventative Services recommended by the In-
stitute of Medicine, which included well-woman
visits, contraception, and domestic violence screen-
ing and counseling. Accordingly, the health law re-
quires that most insurance plans provide with “no
cost sharing” the recommended preventative ser-
vices.5 While the subject of other litigation, which is
anticipated to head to the United States Supreme
Court, nonprofit, religious employers are exempted
from the contraceptive mandate.

The Green family, evangelical Christians, owns the
Hobby Lobby craft store chain, while the Hahn fam-
ily, Mennonites, own the cabinet-maker Conestoga
Wood Specialties. Both companies are for-profit cor-
porations that provide health plans offering forms of
birth control.” The families do not object to all forms
of birth control but instead take issue with specific
forms of birth control that the health law mandates
be made available.

Both families object to the emergency contraceptives
Plan B and Ella, which in order to prevent pregnan-
cy can be taken within 24 hours and up to five days
following unprotected sex. Because the contracep-
tive operates to prevent implantation in the uterus
of a fertilize egg, both families view this process as
the equivalent of an early abortion.® The Greens take
this rationale one step further and also object to two
types of intrauterine devices (IUDs). ?

While there was a constitutional dimension to the
case and tertiary constitutional arguments lurking in
the background, the case primarily turned on the
intersection of the health law’s contraceptive man-
date with the 1993 Religious Freedom Restoration
Act (RFRA), which was intended to prevent laws
from substantially burdening a person’s free exer-
cise of their religion.10

In contrast to the divergent and divisive Congres-
sional culture prevalent in today’s political climate,
RFRA was passed by a unanimous U.S. House of
Representatives and a near unanimous U.S. Senate
(only 3 dissenting votes) and signed into law by
President Bill Clinton.

Prior to the Court’s landmark decision on June 30,
2014, no Supreme Court precedent had provided a
for-profit corporation with an exemption from
providing a statutorily-guaranteed benefit under
either the Free Exercise Clause or under RFRA. Tak-
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ing on this question, the Supreme Court was asked:

Whether the Religious Freedom Restora-
tion Act of 1993 (RFRA), 42 US.C. §§
2000bb et seq., which provides that the
government “shall not substantially bur-
den a person’s exercise of religion” unless
that burden is the least restrictive means
to further a compelling governmental in-
terest, allows a for-profit corporation to
deny its employees the health coverage of
contraceptives to which the employees are
otherwise entitled by federal law, based
on the religious objections of the corpora-
tion’s owners.

On March 25, 2014, the Supreme Court’s oral argu-
ment featured arguments and questions upon which
amicus curiae had weighed in.

Amici Please “Stand By Me”11

Roughly two-thirds of the amicus briefs filed were
submitted in support of Hobby Lobby and Conesto-
ga Specialties with many of the arguments focused
on the general protection of the Free Exercise of Reli-
gion Clause. To a large extent the amicus briefs at-
tempted to address the fundamental question of
whether a for-profit corporation exercises or practic-
es a religion. A brief submitted by several states not-
ed that a departure from the “fundamental state-law
rule that a corporation’s legal identity is separate
and distinct from that of its shareholders and man-
agers” would be “improper absent a clear expres-
sion of congressional intent.”12 These states also as-
serted that “[a]llowing individual shareholders to
assert personal free-exercise rights as a basis for lim-
iting public regulation of the corporation, despite
the choice they previously made to hold and con-
duct their business in corporate form, would like-
wise require overriding settled principles of state
corporate law.”

The State of Oklahoma submitted its own brief as-

serting that incorporation does not however prelude
or trigger the loss of religious freedom and urging
protection and an exemption under both RFRA and
The Free Exercise Clause.’> Twenty states, led by
Michigan and Ohio, asserted that RFRA did not ex-
clude for-profit corporations from the protections
guaranteeing the freedom to practice and exercise
religion. 14

The Supreme Court addressed this issue upfront
when it stated that the purpose of the fiction of the
corporate form “is to provide protection for human
beings. . . . When rights, whether constitutional or
statutory are extended to corporations, the purpose
is to protect the rights of these people.”?> Accord-
ingly, the Court found that “protecting the free-
exercise rights of corporations like Hobby Lobby,
Conestoga, and Mardel protect the religious liberty
of the humans who own and control those compa-

nies.”16

Having answered this question affirmatively, the
next question before the Court entailed the scope of
the religious freedom and protection from govern-
ment intrusion or regulation. According to the gov-
ernment, in principle there is something about a for-
profit corporation that is inconsistent with bringing
a free exercise claim.” This touch point naturally
triggered the debate over whether Congress intend-
ed to protect for-profit corporations when enacting
RFRA.

Regardless of the scope of RFRA, one argument
urged by amici was the complete invalidation of
RFRA as unconstitutional under the Establishment
Clause. The New York Times Editorial Board sug-
gested that “relegated to a footnote” was the Justice
Department’s “strongest single argument” that the
Establishment Clause barred the favoring of one re-
ligion over another (including the favoring of any
religion over nonbelief) because of its mandate to
separate church and state. The Editorial Board ar-
gued that applying RFRA in the way advocated by
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the companies would do just that and violate the
Establishment Clause.18

The New York Times Editorial Board noted that
Marci Hamilton of Cardozo Law School took this
theory one step farther in her brief directly challeng-
ing the constitutionality of RFRA and brought on
behalf of The Freedom From Religion Foundation
and other organizations.!® Professor Hamilton as-
serted a separation of powers challenge that RFRA
“is Congress’s overt attempt to take . . . over this
Court’s role in interpreting the Constitution. . .. [T]
his novel federal statute, which is one of the most
aggressive attacks on this Court’s role in constitu-
tional interpretation in history, has fomented culture
wars in the courts like the one ignited” in Hobby Lob-
by. She also asserted that RFRA violates the Estab-
lishment Clause, requiring a separation between re-
ligion and government.

At oral argument, in response to Justice Alito’s ques-
tions, Solicitor General Donald B. Verrilli responded
that it was not the government’s position that
providing the plaintiffs” requested accommodation
would violate the Establishment Clause.?0 But Ver-
rilli also cautioned that in RFRA cases, failing to
consider the impact on third-parties could implicate
constitutional problems. This caution was somewhat
echoed in the arguments of amici, Frederick Mark
Gedicks of Brigham Young University Law School,
along with 20 other scholars in church and state
matters, who focused on the Court’s historical re-
sistance to religious exemptions that operate to sig-
nificantly burden others.2l “The Establishment
Clause prohibits the government shifting the costs
accommodating a religion from those who practice it
to those who do not.” They argued that even if the
Court found that Hobby Lobby was a “person” exer-
cising religion, the Establishment Clause nonethe-
less prohibits shifting the cost of the religious ac-
commodation to third-parties - the employees. This
fell close to the theory that “when an exemption un-

der RFRA violates the Establishment Clause, it is not
permitted.”22

And then there were the two amicus briefs submit-
ted in support of neither party.

A group of historians and legal Scholars submitted a
research-based analysis supporting the contention
that the Supreme Court traditionally has provided
corporations with limited constitutional protections
and treated corporations as something distinct and
different from natural persons, especially for the
purposes of extending liberty rights.22 While on the
other side, a diverse group of religious ministry or-
ganizations, which rely on religious exemptions
such as Azusa Pacific and Young Life, Fellowship of
Christian Athletes, urged the Court to resist adopt-
ing a narrow construction of religious exercise and
instead generally require a strict scrutiny standard
when laws burden religious exercise.2*  Similarly,
an overall position was asserted that the contracep-
tive mandate was “socially reckless” and a
“departure from the long-and-well-established tra-
dition of protecting abortion conscience rights in
federal law.”?> This policy viewpoint was then in
tension with the theory that “[e]ffective family plan-
ning yields enormous societal benefits for American
women, children, and families, and that the contra-
ceptive coverage provision at issue in this case is
crucial to achieving those benefits.”2¢

Congress, “I'll Be There For You” to Explain What
We Intended?

Multiple amicus briefs were filed on behalf of mem-
bers of Congress. 88 members of Congress (2 Demo-
crats & 86 Republicans): asserting that “Congress
has a long and uninterrupted tradition of enacting
statutory protections of religious liberty for both in-
dividuals and entities” including RFRA.28

Of most significant interest were the briefs specifi-
cally addressing Congressional intent behind the
enactment of RFRA. At oral argument, Justice Gins-
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burg noted that RFRA “passed overwhelmingly,
both houses of Congress. People from all sides of the
political spectrum voted for it. It seems strange that
there would have been that tremendous uniformity
if it means what you [Mr. Clement] said it means, to
take - - to cover profit corporations, especially in
light of - - - there was an effort to adopt a conscience
amendment, a specific conscience amendment in
2012, and the Senate rejected that. That - - would
have enabled secular employers and insurance pro-
viders to deny coverage on the basis of religious be-
liefs or moral convictions.”?

In response, Mr. Clement referred Justice Ginsburg
to the analysis in the amicus brief submitted by Uni-
versity of Virginia Law School Professor Douglas
Laycock, which focused solely on the question of
“whether the public meaning of the Religious Free-
dom Restoration Act covers for-profit corporations
and their owners.”30

Professor Laycock looked to the debate surrounding
the attempted enactment of the Religious Liberty
Protection Act (RLPA) as a source to understand
“the public meaning of RFRA’s language.” During
debate on the Nadler Amendment, “which would
have prevented all but the very smallest business
from invoking RLPA in response to civil-rights
claims, Professor Laycock asserts that “both sides
agreed that the language copied from RFRA protect-
ed corporations.” There was debate between the
sides as to whether this was “desirable” in all cases
but according to Professor Laycock, “no disagree-
ment on what the language of RFRA and RLPA
meant.”

Professor Laycock’s brief also touched on the issue
regarding definitions of terms. When RFRA was first
introduced it contained a definition of “person” that
was later omitted such that the definition in the Dic-
tionary Act controlled. The omitted definition
would have defined “person” to include
“bothnatural persons and religious organizations,

associations, or corporations” but the reference to
“natural persons” was dropped. Professor Laycock
surmised that the original limited definition “was
inconsistent with the commitment to universal cov-
erage” intended by RFRA and also speculated that,
“It may also be that the lead sponsor, who repre-
sented ‘the largest Orthodox Jewish community in
the entire country’ realized that Orthodox business-
es needed the bill’s protections.”

In addition to Professor Laycock’s historical analy-
sis, members of Congress submitted briefs articulat-
ing their understanding of RFRA that added little to
create a clear voice of Congressional intent.

A brief filed on behalf of fifteen of the original sign-
ers of the Religious Freedom Restoration Act assert-
ed that “the civil-rights law at the core of the case
was intended to protect the religious exercise of
business owners like the Green Family.”3! But an-
other brief filed by 19 Senators, who were also mem-
bers of Congress during the enactment of both
RFRA and the health law asserted that “exempting
secular, for-profit corporations” from the health
law’s “contraceptive coverage requirement is incon-
sistent with the plain language and legislative intent
of RFRA and undermines the government’s compel-
ling interest in providing women access to preven-
tive health care” under the law.32 According to these
Senators, “Congress passed RFRA to advance a sin-
gle limited purpose: to restore the compelling -
interest test to government actions that burden the
free exercise of religion.” However, “the test Con-
gress reinstated through RFRA” was to apply “to
free exercise rights only to individuals and to reli-
gious, non-profit organizations.” Justice Ginsburg’s
dissent cited to the discussion presented by amici
and specifically noted that the 1993 enactment of
RFRA “provoked little controversy” and was ap-
proved by the Senate 97-to-3.3
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“Help!”3* Reframing the Question and Other
“Relevant Matters”

Amicus curiae briefs provide a unique and dynamic
platform highlighting the various scenarios to be
impacted by the Supreme Court’s decision. General-
ly, the factual question of whether the challenged
forms of birth control were actually tantamount to
abortion had little to do with the outcome of the case
because there was no challenge to the sincerity of
the Greens and Hahns belief that they were.3

Nonetheless, the American College of Obstetricians
and Gynecologists along with several other medical
groups, filed a brief in support of the government,
which was consistent with U.S. Solicitor General
Donald Verrilli’s statement at oral argument that
“Federal and State Law - - which do prelude fund-
ing for abortions - don’t consider these particular
... "We've

got about 2 million women who rely on the IUD as a

forms of contraception to be abortion.”

method of birth control in this country. I don’t think
they’re engaged in abortion in doing that.”

Amicus submissions also included an array of argu-
ments that were wholly absent from the parties’
briefs and the court argument. One brief asserted
that the health law’s contraceptive mandate cannot
be in furtherance of a compelling state interest to
promote women’s health because the contraceptive
mandate increases the risk of cancer and other seri-
ous diseases, such as heart attacks and strokes.36 An-
other asserted that the exemption requested by Hob-
by Lobby and Conestoga Wood Specialties was too
limited because it did not seek an exemption from
all contraceptives based on the position that “sexual
relations without intention to procreate are an eroti-
cal and optional recreation, not a necessity” and that
“calendar-based contraceptive measures” that are
missing from the health law’s mandate support that
lack of compelling government interest.3”

One amicus brief urged that cases involving Free

Exercise challenges require the same analysis and
holding as that reached in New York Times v. Sullivan
involving Freedom of the Press because the health
law’s contraceptive mandate, as applied, burdens
the Free Exercise of Religion much like the Law of
Libel imposed on Freedom of the Press.® Taking a
different approach to the burden issue, another
brief, on behalf of certain health care providers, ob-
jected to an employer’s interference with the provid-
er-patient relationship by opting out of the health
law’s contraceptive coverage mandate.?® In refusing
to provide insurance coverage for contraception, es-
pecially for lower income women, the employers
would prevent them from accessing “the most medi-
cally appropriate method” and would result in “a
private, medical decision that should be made by a
woman in consultation with her health care pro-
vide” being “unduly influenced by the employers.”
Finding this influence highly objectionable, the
health care providers asserted that “Employers
should not be allowed to interfere in the provider-
patient relationship in any way.”

Amici comprised of several Religious Organizations
representing a variety of faiths put forth the argu-
ment that the companies were not required to pro-
vide any health insurance plan to their employees.
The companies could “choose instead to pay a mod-
est tax, which for virtually all employers will be
cheaper than sponsoring an insurance plan.”#0 Jus-
tices Sotomayor and Kagan asked this question at
oral argument. First Justice Sotomayor noted that
the briefs for both sides addressed the issue as “if
the penalty for not having a health insurance policy
that covers contraceptives is at issue.”4! Asked Jus-
tice Sotomayor,

“But isn’t there another choice nobody talks about,
which is paying the tax, which is a lot less than a
penalty and a lot less than - - - than the cost of health
insurance at all? These employers could choose not
to give health insurance and pay not that high a
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penalty - - not that high a tax.”42

Justice Kagan followed with the clarification that,
“There’s one penalty that is if the employer contin-
ues to provide health insurance without this part of
the coverage, but Hobby Lobby could choose not to
provide health insurance at all. And in that case
Hobby Lobby would pay $2,000 per employee,
which is less than Hobby Lobby pays to provide
health insurance for its employees”# Justice Gins-
burg’s dissent criticized the majority dismissal of the
argument advanced by amici while noting that “it is
not the Government’s obligation to prove that an
asserted burden is insubstantial. Instead, it is incum-
bent upon plaintiffs to demonstrate, in support of a
RFRA claim, the substantiality of the alleged bur-
den.”#4

The Court initially addressed amici’s argument this
way, “We do not generally entertain arguments that
were not raised below and are not advanced in this
Court by any party.”4> As an appellate colleague as-
tutely noted, this remark seems at odds with Su-
preme Court Rule 37, which prescribes that “An
amicus curiae brief that brings to the attention of the
Court relevant matter not already brought to its atten-
tion by the parties may be of considerable help to the
Court.”#¢ This could signal a potential quandary for
amicus brief writers seeking to contribute a new ar-
gument and perspective not already before the
Court. But in Hobby Lobby, the Court does not seem
to dismiss the relevance and impact of this argu-
ment based purely on the principle that the parties
had not raised the argument.

In addition to lacking any statistics on the issue, the
Court also stated that it “did not even know what
the Government’s position might be with respect to
these amici’s intensely empirical argument.”4” None-
theless the Court stated that, even if it reached the
argument raised by amici, it found it unpersuasive
and concluded:

In sum, we refuse to sustain the chal-
lenged regulations on the ground -
never maintained by the Government
- that dropping insurance coverage
eliminates the substantial burden that
the HHS mandate imposes. We doubt
that the Congress that enacted RFRA
- or, for that matter, ACA - would
have believed it a tolerable result to
put family-run businesses to the
choice of violating their sincerely
held religious beliefs or making all of
their employees lose their existing
healthcare plans.4

Addressing the argument that Congress’s creation of
exclusions to the contraceptive requirement for
small employers and grandfathered plans somehow
diminished the compelling interest in contraceptive
coverage, Justice Ginsburg noted in dissent that ami-
cus, National Religious Broadcasters, supporting
Hobby Lobby, stated that, “[g]iven the nature of em-
ployers’ needs to meet changing economic and staff-
ing circumstances, and to adjust insurance coverage
accordingly, the actual benefit of the ‘grandfather’
exclusion is de minimis and transitory at best.”49

The large-scale amicus efforts in this case represent
an active and engaged public eagerly participating
in the policy considerations at play. While the ma-
jority of the briefs squarely supported one ultimate
outcome over the other and appeared to be more a
friend of the party than an objective friend of the
court, the diversity of the briefing and the diversity
of amici provided the court with a multitude of per-
spectives upon which to inform its decision and sug-
gest the potential ripple effect that the decision will
have nationwide.

And quite the ripple effect it is having, indeed.
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Youve Got a Friend in Me” is a song originally written and first recorded by Randy Newman as the theme song for the 1995 Disney/Pixar ani-
mated film Toy Story.

2 Rule 37, Brief for Amicus Curiae, Rules of The Supreme Court of the United States.

3 Burwell v. Hobby Lobby, 573 U.S. __ (2014).

4 The Becket Fund for Religious Liberty collected and made all of the amicus briefs available on its website: http//www.becketfund.org/
hobbylobbyamicus/

5 Affordable Care Act Rules on Expanding Access to Preventive Services for Women http.//www.hhs.gov. Facts Sheet (April 7, 2014).

6 Id.; see also, Little Sisters of the Poor v. Burwell (13-1540), which is currently pending before the United States Court of Appeals for the Tenth
Circuit and is fully briefed and set for oral argument on September 29, 2014.

7 Rovener, Julie. The Hobby Lobby Case: The Stakes for Birth Control, Kaiser Health News (June 14, 2014.)
81d.

91d.

1042 U.S.C. § 2000bb through 42 U.S.C. § 2000bb-4.

11 “Stand by Me” is a song originally performed by singer-songwriter Ben E. King and was featured on the soundtrack of the 1986 film Stand by
Me.

12 Brief of California, Massachusetts and additional states, authored by California Deputy Attorney General Joshua N. Sondheimer.
13 Brief of the State of Oklahoma authored by Patrick R. Wyrick, Solicitor General, Oklahoma Attorney General’s Office.

14 Brief of Michigan and Ohio and 18 other states authored by Aaron D. Lindstrom, Michigan Solicitor General.

15 Burwell v. Hobby Lobby, 573 U.S. __ (2014), at p. 18.

16 Id.

17 Oral argument at p. 46.

18 The Missing Argument on Contraceptives, New York Times Editorial Board (Feb. 5, 2014, available at www.nytimes.com. A version of the edi-

torial appeared in print on February 6, 2014, on page A22 of the New York edition with the headline: A Missing Argument on Contraceptives.
19 ]d.; Brief on behalf of The Freedom From Religion Foundation and others authored by Marci A. Hamilton.

20 Oral argument at p. 43.

21]d.; Brief on behalf of Church-State Scholars authored by Frederick Mark Gedicks.

22 Brief on behalf of the Center for Inquiry and others, authored by Ronald A. Lindsay and Nicholas |. Little of the Center for Inquiry and Edward
Tabash.

23 Brief authored by Jonathan Massey of Massey & Gail LLP.
24 Brief in Support of Neither Party authored by Stuart ]. Lark of Bryan Cave LLP.
25 Women Public Policy Groups Authored David R. Langdon of Langdon Law LLC.

26 Guttmacher Institute and Professor Sara Rosenbaum, the Harold and Jane Hirsh Professor of Health Law Policy at The George Washington
School of Public Health and Heath Services which was authored by Walter Dellinger of O’Melveny & Myers LLP.

27 “I'll Be There for You” is a song originally recorded by the American pop rock duo The Rembrandts and was the theme song for the television
series Friends.

28 Brief in Support of Religions . . . authored by Robert K. Kelnder of Covington & Burling LLP
29 Oral argument at p. 11-12.
30 Brief on behalf of original signers of RFRA authored by Brendan M. Walsh of Pashman Stein, P.C.


http://www.becketfund.org/hobbylobbyamicus/
http://www.becketfund.org/hobbylobbyamicus/
http://www.nytimes.com

APPELLATE [SSUES PAGE 51

31 Brief on behalf of members of Congress at the time of enactment of both RERA and ACA authored by Catherine E. Stetson of Hogan Lovells US
LLP.

3219 Democratic Senators authored by Catherine E. Stetson of Hogan Lovells US LLP.

33 Burwell v. Hobby Lobby, 573 U.S. __ (2014) at p. 10 (Ginsburg, |., dissenting)

34 “Help!” is a song by the Beatles that was both the title song for the 1965 film and soundtrack.
35 Burwell v. Hobby Lobby, 573 U.S. __ (2014) at p. 32.

36 Brief for health and research advocacy organizations authored by Patrick T. Gillen of Ave Maria School of Law and Nikolas T. Nikas, and Dorin-
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TRUE FRIENDS OFFER SOMETHING NEW

By Nancy M. Olson

As amicus briefs become a more prevalent part of
appellate practice, especially before the Supreme
Court, advocates for potential amici must heed the
cardinal rule of amicus brief drafting: offer some-
thing new! Merely repeating arguments raised in a
merits brief not only wastes courts’ time but also
may be against the rules. For example, Supreme
Court Rule 37.1 cautions potential amici that a brief
that does not present new material only “burdens
the Court, and its filing is not favored.” Although
the oft-repeated mantra to “offer something new”
provides a sound foundation for amicus brief draft-
ing, the mantra alone omits details about how to
build upon this foundation. To help advocates think
creatively about drafting an amicus brief that will
float to the surface in a sea of briefs, this article con-
siders different ways to offer something new.

1. Adopt a “Show and Tell” Approach

Amicus briefs often purport to explain the far-
reaching (and possibly unintended) consequences
affirmance or reversal will have upon a specific
Rather than
simply telling the court why this is so, an effective

group, or even society as a whole.

amicus brief can also show the court through the
lens of the unique identity of the amicus. For exam-
ple, a recent amici curiae brief filed by the Cato In-
stitute (“a non-partisan public policy research foun-
dation”) and P.J. O’'Rourke (“America’s leading po-
litical satirist”) used political satire to paint an effec-
tive picture of how an Ohio law purporting to crimi-
nalize false or misleading political speech would
(and
standing —and arguably effective — practice of using

also undermine criminalize) the long-
satire to counteract such speech. The challenged
statute makes criminal (1) false statements, (2) the
speaker knows to be false or made with reckless dis-

regard for the truth, (3) that are made for the pur-

pose of impacting the outcome of an election. See
Susan B. Anthony List v. Driehaus, Brief of Amici
Curiae Cato Institute and P.J. O’'Rourke in Support
of Petitioners, No. 13-193, 2014 WL 880942 , at *11
(Feb. 28, 2014) (citing Ohio Rev. Code § 3517.21(B)).
In their brief, amici explain to the Court that

(“truth”
“without regard to logic”) is a key part of American

“truthiness” coming “from the gut”

democracy:

After all, where would we be without
the knowledge that Democrats are
pinko-communist flag-burners who
want to tax churches and use the
money to fund abortions so they can
use the fetal stem cells to create pot-
smoking lesbian ATF agents who will
steal all the guns and invite the UN to
take over America? Voters have to
decide whether we’d be better off
electing Republicans, those hateful,
assault-weapon-wielding maniacs
who believe that George Washington
and Jesus Christ incorporated the na-
tion after a Gettysburg reenactment
and that the only thing wrong with
the death penalty is that it isn’t ad-
ministered quickly enough to secular-
humanist professors of Chicano stud-
ies.

Id. at *3. Using modern examples of “truthy” cam-
paign promises and smear tactics alike, the brief ef-
fectively and memorably uses political satire to
show how laws criminalizing “false” speech will not
replace political satire with “just the facts,” but ra-
ther will chill such speech contrary to the First
Amendment. Closing with an explanation of why
“the public interest in political honesty is best
served by pundits and satirists,” amici conclude that


http://www.americanbar.org/content/dam/aba/publications/supreme_court_preview/briefs-v3/13-193_pet.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/publications/supreme_court_preview/briefs-v3/13-193_pet.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/publications/supreme_court_preview/briefs-v3/13-193_pet.authcheckdam.pdf
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“A crushing send-up on The Daily Show or The Col-
bert Report will do more to clean up political rheto-
ric than the Ohio Election Commission ever could.”
Id. at *18.

Thus, instead of simply telling the Court that the
challenged statute would chill the very speech used
to counteract false or misleading political claims,
amici used the brief to show political satire in action
as a means of arguing for preservation of the right to
create such speech. Although the First Amendment
question was not directly before the Court, the
Court held recently that petitioners had standing to
challenge the Ohio statute, leaving the merits ques-
tion to be decided by the lower courts, thus provid-
ing another chance for amici to weigh in on this is-
sue. See 2014 WL 2675871 (June 16, 2014). Adopting
a similar “show and tell” approach when drafting
your next amicus brief may be useful both in articu-
lating your position as well as showing a court why
it should consider one or more novel aspects of the
underlying case.

2. Bolster Your Position with Unlikely Amici

No matter the subject matter of the underlying mer-
its case that you plan to support or oppose by filing
an amicus brief, consider inviting other potential
amici to sign on to your brief. When considering
such potential sign-ons, a host of “usual suspect”
amici likely come to mind. For example, groups
such as the American Civil Liberties Union, Natural
Resources Defense Council, and the U.S. Chamber of
Commerce frequently appear in cases involving civil
rights, the environment, and business issues, respec-
tively. Although having one or more marquee
names can certainly help, advocates should also con-
sider unlikely amici who may be able to offer a view
that speaks to specific decision makers in your target
audience. For example, in Hollingsworth v. Perry,
the gay marriage case involving California’s Propo-
sition 8, a group of prominent Republicans filed an
amicus brief in support of the right of gay couples to

marry. See Hollingsworth v. Perry, Brief of Amici
Curiae Kenneth B. Mehlman et al. Supporting Re-
spondents, No. 12-144, 2013 WL 769312 (Feb. 28,
2013). In the brief, amici set forth their commitment
to limited government and individual freedom.
Amici also explained that, although some of the
brief’s signatories previously had opposed gay mar-
riage, all signatories agreed presently there was “no
legitimate, fact-based reason” for denying gay cou-
ples the right to marry. Id. at *1. Against, this back-
drop, amici articulated how the equal right to marry
is consistent with conservative values, explaining
that:

Our constitutional guarantees of free-
dom are no less a part of our legal
traditions than is the salutary princi-
ple of judicial restraint, and this
Court does no violence to those tradi-
tions —or to conservative principles —
when it acts to secure constitutionally
protected liberties against overreach-
ing by the government.

Id. at *23. Although the position taken by amici ap-
peared contrary to beliefs held by many other con-
servatives, and indeed conflicted with the official
position of the Republican Party, the brief attempted
to provide a roadmap that conservative Supreme
Court justices could use to rule in favor of gay mar-
riage, without abandoning certain conservative ide-
als. Thus, when filing an amicus brief before a court
where a split decision is likely—and a swing vote
may be necessary —consider seeking support from
unlikely friends of the court who can present a dif-
ferent or even opposing viewpoint in favor of your
position. In close cases, such an approach may help
tip the scales.

3. As Needed, Be a Good Techie Friend of the Court

When it comes to new technology, just as you may
have a “techie” friend on whom you rely for help


http://www.scribd.com/doc/127834199/Perry-Amicus-Brief-of-Mehlman-et-al
http://www.scribd.com/doc/127834199/Perry-Amicus-Brief-of-Mehlman-et-al
http://www.scribd.com/doc/127834199/Perry-Amicus-Brief-of-Mehlman-et-al
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with technology-related questions, if the underlying
case in which you plan to file an amicus brief in-
volves issues of new technology, consider making
your contribution to the case a succinct technology
tutorial for the court. In an era of ever-changing
technology, guiding judges and justices through this
unknown territory may provide a critical link be-
tween the underlying merits issues and the desired
outcome. For example, in Riley v. California, a case
involving the warrantless search of a cellphone,
myriad technical experts signed on to an amicus
brief arguing that warrantless cell phone searches
violate the Fourth Amendment prohibition on un-
reasonable search and seizure. See Riley v. Califor-
nia, Brief of Amicus Curiae Electronic Privacy Infor-
mation Center (EPIC) And Twenty-Four Technical
Experts And Legal Scholars In Support Of Petition-
er, No. 13-132, 2014 WL 975497 (Mar. 10, 2014). In-
stead of focusing strictly on legal arguments, the
amici provided background information on the un-
derlying technology in order to provide context for
their arguments. For example, the brief explained
that 75% of all smartphone users have downloaded

apps,

enabl[ing] cell phone users to access a
variety of sensitive personal infor-
mation stored either on the phone or
remote Internet servers easily and
[The
modern cell phone provides access to

seamlessly at any time. . . .

the single greatest concentration of
personal information that could be
conceived. For many users, their en-
tire lives are accessible from their
phones.

Id. at *10. Linking new cellphone technology with
Fourth Amendment principles, the brief goes on to
explain how such technology gives law enforcement
officers searching a cellphone access to “intimate
information . . . about the activities of an individual

within their home, without police ever obtaining a
warrant to search the home.” Id. at *27. Though the
average Supreme Court justice may have been unfa-
miliar with the cloud-based model, remote servers
“pushing” updates to smartphones, and the availa-
bility of simple technology to block data transmis-
sion to confiscated devices (e.g, “Faraday Bags”) —to
name a few—amici used their brief to provide a
basic tutorial of the underlying technology, identify
the vast trove of data implicated, and propose alter-
native solutions.

On June 25, 2014, the Supreme Court sided with
amici, holding that the contents of cell phones may
not generally be searched without a warrant. See
2014 WL 2864483 (June 25, 2014). The opinion rec-
ognized the scope of the personal privacy interest at
stake, outlined in the context of the underlying tech-
nology as explained by amici and others. Thus, as
amici did in Riley, when drafting amicus briefs in
cases involving new technologies, consider being a
real friend to the courts by defining and explaining
the underlying technology, and explain any unin-
tended consequences that could result from a lack of
familiarity with the relevant technical concepts.

In sum, amicus briefs should always offer something
new. In the context of amicus brief drafting, it's
wise to remember that “if you can’t say something

[new], don’t say anything at all.”


http://epic.org/amicus/cell-phone/riley/EPIC-Amicus-Brief.pdf
http://epic.org/amicus/cell-phone/riley/EPIC-Amicus-Brief.pdf
http://epic.org/amicus/cell-phone/riley/EPIC-Amicus-Brief.pdf
http://epic.org/amicus/cell-phone/riley/EPIC-Amicus-Brief.pdf
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THE VERSATILE AMICUS: A CASE IN POINT

By Michael A. Scodro

The amicus brief is a versatile tool. It is natural to
consider amicus participation in cases where our
client’s interests are on all fours with one of the par-
ty’s and the court’s holding will affect our client di-
rectly in ongoing or future litigation. But participa-
tion as an amicus can have value well beyond that
limited class of cases. This is particularly so in the
Supreme Court — where every step in the Court’s
analysis will affect the resolution of future cases na-
tionwide, and where the Court’s own past decisions
may be narrowed or redrawn. While I was serving
in the Illinois Attorney General’s Office, we filed a
pair of amicus briefs — one in 2006 and another in
2008 - illustrating the potential breadth of amicus
practice and offering insight for those seeking to
take full advantage of participation as amici curiae.

* * *

The story actually began several years earlier, with
the Supreme Court’s 2001 qualified-immunity deci-
sion in Saucier v. Katz, 533 U.S. 194 (2001). Courts
must answer two questions in deciding whether
government defendants enjoy qualified immunity
from damages claims for alleged violations of consti-
tutional or other federal rights: did the officials vio-
late the law and was that law “clearly established”
at the time. Id. at 200-01. Prior to Saucier, the Su-
preme Court had encouraged lower courts to an-
swer the questions in that order, see, e.g., County of
Sacramento v. Lewis, 523 U.S. 833, 841 n.5 (1998), but
the sequence was not mandatory. This state of af-
fairs ended with Saucier, which held for the first time
that the order was required - courts must determine
whether the official violated a constitutional or other
federal right and, if so, only then decide whether
that right was clearly established when the govern-
ment official acted.

For government attorneys, this rigid order of opera-
tions raised a series of practical concerns. It re-
quired counsel for official defendants to litigate the
threshold, substantive constitutional or other federal
question — and courts to decide that question — even
where the law was obviously unsettled and, there-
fore, plaintiff’s claim would necessarily fail at step
two of the inquiry. And if the court found the action
unlawful but ultimately ruled for the official defend-
ant at the second step, the defendant would face ob-
stacles in appealing the former ruling, which was
trapped in a final judgment favorable to that defend-
ant.

Nor were government lawyers alone in their reser-
vations about Saucier’s required ordering. Lower
courts, too, were finding fault with the rule on these
and other grounds, and some courts had come to
honor the Saucier sequence only in theory, while by-
passing it in practice. More importantly, several
members of the Supreme Court had expressed their
own misgivings, at times echoing concerns they had
voiced before the Court decided Saucier. See, e.g.,
Bunting v. Mellen, 541 U.S. 1019, 1019 (2004)
(Stevens, ]., joined by Ginsburg & Breyer, JJ., re-
specting denial of certiorari); id. at 1022-25 (Scalia, J.,
joined by Rehnquist, C.J., dissenting from denial of
certiorari); Brosseau v. Haugen, 543 U.S. 194, 201-02
(2004) (Breyer, ], joined by Scalia & Ginsburg, JJ.,
concurring).

In short, there were credible arguments against the
Saucier rule, and there was reason to think that some
members of the Court were open to its reconsidera-
tion. But how best to marshal these arguments and
invite the Court to overturn part of its recent deci-
sion? Individual officials who were sued for damag-
es had little or no interest in pressing the issue,
which would not bear on whether they won or lost



APPELLATE [SSUES

PAGE 56

their cases. So a challenge to Saucier was unlikely to
come from the defendants themselves.

For government lawyers and their institutional cli-
ents concerned about Saucier’s practical consequenc-
es, therefore, an amicus brief was the obvious
choice. What they needed was a case in which both
steps in the qualified immunity analysis were before
the Court.

An opportunity arose in 2006, when the Supreme
Court agreed to hear Scottv. Harris, U.S. 05-1631, a
§1983 claim against Sheriff’s Deputy Timothy Scott
of Coweta County, Georgia, who pursued Victor
Harris in a high-speed chase that ended with a ma-
neuver causing Harris” car to crash, injuring Harris
severely. Harris sued Scott for damages under the
Fourth Amendment, and Scott raised qualified im-
munity as a defense. Following the sequence re-
quired by Saucier, the Eleventh Circuit concluded,
first, that the deputy violated Harris" constitutional
rights and, second, that those rights were clearly es-
tablished at the time. In urging the Supreme Court
to overturn the court of appeals’ judgment, Scott
challenged both elements of the Eleventh Circuit’s
qualified immunity analysis.

Like other government entities, the states had an
institutional interest in supporting Scott on the mer-
its of his qualified immunity claim, and Illinois,
joined by other states, did exactly that in an amicus
brief.
function of supporting a party whose interests

As such, the brief performed the common

aligned squarely with those of the amicus. But as
the states’ brief explained (at p. 3), the case also
“provide[d] an opportunity to reconsider the strict
two-step framework mandated by Saucier for resolv-
ing qualified immunity claims,” a request the parties
had not made. The brief catalogued the criticisms of
Saucier by federal appellate judges, lower court deci-
sions failing to apply the two-step rule, and misgiv-
ings that several Justices had recently expressed.
The states also argued that a return to the pre-

Saucier rule would not suppress the development of
federal law - responding to a concern raised by the
Court in Saucier — and that abandoning the required
ordering would be consistent with principles of stare
decisis.

In the end, the Supreme Court held that Scott en-
joyed qualified immunity from Harris" suit—the is-
sue that Scott had asked the Court to decide — with-
out overturning the Saucier rule. Critically, howev-
er, members of the Court recognized the mounting
dissatisfaction with that rule. The majority observed
that “[t]here has been doubt expressed regarding the
wisdom of Saucier’s decision to make the threshold
inquiry mandatory, especially in cases where the
constitutional question is relatively difficult and the
qualified immunity question relatively straightfor-
ward.” Scott v. Harris, 550 U.S. 372, 377 n.4 (2007).
In a concurrence, meanwhile, Justice Breyer ob-
served that “commentators, judges, and, in this case,
28 States in an amicus brief have invited us to recon-
sider Saucier’s requirement,” and, after summarizing
what he considered to be the requirement’s flaws,
stated that he “would accept [the] invitation” to
overrule it. Id. at 387-88. In a separate concurrence,
Justice Ginsburg referred approvingly to Justice
Breyer’s analysis, concluding that “[c]onfronting
Saucier . . . is properly reserved for another day and
case.” Id. at 387.

That day came just two terms later, and the case was
Pearson v. Callahan, No. 07-751, another Fourth
Amendment, §1983 suit against law enforcement
defendants claiming qualified immunity. As in Har-
ris, neither party questioned Saucier in the certiorari-
stage filings, which were limited to the merits of the
court of appeals” analysis. This time, however, the
Court sua sponte ordered the parties to address “/[w]
hether the Court’s decision in Saucier v. Katz . . .
should be overruled.” 552 U.S. 1279 (2008). Once
again Illinois, joined by other states, filed an amicus
brief urging the Court to abandon the Saucier rule,
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with other amici now joining the fray on both sides
of the issue. And while the parties understandably
devoted relatively few pages to Saucier’s viability,
the issue accounted for nearly all of the Court’s ulti-
mate opinion.

“On reconsidering the procedure required in Sauci-
er,” a unanimous Supreme Court announced, “while
the sequence set forth there is often appropriate, it
should no longer be regarded as mandatory.” Pear-
son v. Callahan, 555 U.S. 223, 236 (2009). “[W]e now
have a considerable body of new experience to con-
sider regarding the consequences of requiring ad-
herence to this inflexible procedure,” the Court rea-
soned, and “[t]his experience supports our present
determination that a mandatory, two-step rule for
resolving all qualified immunity claims should not
be retained.” Id. at 234. The position supported by

the amici states had prevailed.

* * *

The multi-state amicus briefs in Scott v. Harris and
Pearson v. Callahan are just two of many examples
illustrating the versatility of the amicus role. Ulti-
mately, the lodestar for amicus briefs is always the
same: to be useful, and to avoid wasting the court’s
time, such a brief must add meaningfully to the mix
of relevant argument and information already be-
fore the court. But an amicus can satisfy this de-
manding standard in some non-obvious cases, in-
cluding some where the amicus’ interests are not in
line with those of either party. Accordingly, to take
full advantage of amicus opportunities, it is insuffi-
cient to wait for cases that look just like current,
past, or predicted future litigation involving your
client. Instead, start with a list of legal issues of par-
ticular significance to your client, and then evaluate
pending cases for ways to advance those interests,
even if your client comes to the case with a different
perspective than either party.

It may be, as in Scott, that an initial amicus filing
merely increases the profile of a legal issue implicat-

ed by the case but not addressed by the parties. In
that event, the Court may decline to reach the matter
until a later case presents it squarely (even if the
court must ensure its square presentation by adding
a question sua sponte). But it will be well worth the
wait for an issue of importance to your client.

Or it may be that your client’s interests are more
modest. Unlike the parties, you may hope merely to
have the Court impose some clarity on a murky doc-
trine. To this end, for example, the Intellectual Prop-
erty Law Association of Chicago recently filed a
brief in support of neither party in Nautilus, Inc. v.
Biosig Instruments, Inc., U.S. 13-369, asking the Court
to announce a consistent legal standard under §112
of the Patent Act.
rule, regardless of which party that rule ultimately

The association wanted a clear

favored.

Or your client may wish to urge the court not to
adopt a particular theory in reaching its conclusion,
whatever that conclusion may be. Under those cir-
cumstances, you may benefit from what Dan
Schweitzer of the National Association of Attorneys
General aptly calls a “damage control” amicus, one
designed to remind a court that it can resolve a
pending appeal narrowly or without embracing a
certain line of argument. See Dan Schweitzer, Funda-
mentals of Preparing a United States Supreme Court
Amicus Brief, 5 J. of Appellate Practice & Process 523,
535 (Fall 2003). Along those lines, the NAACP Legal
Defense & Education Fund filed as an amicus in
support of neither party in McDonald v. City of Chica-
go, U.S. 08-1521, which asked whether the Second
Amendment applies to states and municipalities.
The NAACP’s brief took no position on the merits of
that question, but it urged the Court to address the
issue under the Due Process Clause rather than the
Privileges or Immunities Clause and argued that,
whatever it does, the Court should not curtail exist-
ing due process rights.
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These are just some of the many ways in which the
versatile amicus brief may contribute to a pending
appeal. In the end, whatever your client’s interests
may be, identifying them in advance, and recogniz-

ing the varied forms amicus participation may as-
sume, will allow you to take full advantage of the
opportunities such participation can afford.

REPRESENTING AMICUS CURIAE AT ORAL ARGUMENT

By Ryan Paulsen

Representing an amicus client can be a rewarding
opportunity to give voice to potentially decisive in-
formation and policy concerns that might not other-
wise reach the court. Although amicus representa-
tion often begins and ends with the filing of a brief,
under the right circumstances you may have the
chance to further shape the court’s deliberative pro-
cess by participating in oral argument. This article
discusses tips for getting into court and succeeding
as an oral advocate for an amicus party.

Procedure: Getting permission to argue.

The first step, as always, is to check the applicable
rules of procedure and local court rules to determine
the requirements for participating in oral argument.
Typically, these will include obtaining leave from
the parties and the court.

Although it may seem straightforward, getting the
parties” permission to participate can be a make-or-
break proposition!. For instance, any time you take
at argument will most likely be subtracted from the
allotted time for the party whose interests align with
yours. So you'll need to be spare with your request
for time and persuasive in describing why your par-
ticipation will increase the likelihood of success.
Similarly, although obtaining permission from the
opposing party may not be as crucial, it can still de-
termine whether leave of the court is a formality or a
significant barrier to entry.

Once you have spoken with the parties, the next step
will likely be preparing and filing a motion for leave

to participate in oral argument. There are two im-
portant points to note here. First, make sure to file
your motion well in advance of oral argument to
give the court time to review and act on your mo-
tion. Second, keep your audience in mind when
drafting your motion by focusing on why your par-
ticipation will, as the Supreme Court puts it,
“provide assistance to the Court not otherwise avail-
able.”2 Draw the court’s attention to the unique in-
formation, legal authorities, or policy issues raised
through your involvement and explain why a dis-
cussion of those topics will aid the court in resolving
the case.

Preparation: Know your stuff —and the other par-
ties’ stuff, too.

Now that the parties have agreed to your participa-
tion and the court has granted your motion for leave
to argue, it’s time to get ready for argument. Argu-
ing on behalf of an amicus party presents a couple of
unique challenges that will impact your preparation.

First, understand your case so well that you are able
to condense it to one or two points. Because you are
splitting time with one of the parties, you are likely
to have just a few short minutes in front of the court.
Even in the unlikely event that you proceed without
interruption from the court, you won’t have time to
say everything you would like. Accordingly, know
your case well enough to know where to spend your
time.

Second, make sure to familiarize yourself with the
essential facts and legal issues of the underlying
case. Of course, pay special attention to the points



APPELLATE [SSUES

PAGE 59

that are most relevant to your position, but be pre-
pared to go beyond the scope of the facts and issues
raised by your brief. After all, the judges are there
to decide this case, so know enough that you can be
comfortable discussing points that may not directly
relate to your focus as amicus counsel.

Third, discuss the argument with counsel for the
party aligned with your position. If possible, partic-
ipate together in a mock argument. This will help
you better understand the scope of both positions,
allowing you to complement one another and avoid
repetitive arguments.

Presentation: Avoid tripping on landmines.

Having diligently prepared, you are now ready for
the argument itself. Your time is limited, so focus
on giving concise answers that are responsive to the
judges’ questions without taking more time than is
necessary. As much as possible, weave your pre-

pared themes into your answers so you can maxim-
ize the time you have in front of the judges.

Finally, be mindful of how your answers may im-
pact the party allied with you. You may be present-
ed with fact questions that go beyond your basic
knowledge of the record. The judges, or opposing
counsel, may raise issues that could drive a wedge
between you and your allied party. Stay true to
your positions, but do all you can to avoid making
concessions or taking stances that would prejudice
your ally’s case. For example, be willing to refer dif-
ficult fact questions back to the counsel for resolu-
tion. After all, you wouldn’t be at the podium with-
out that party’s consent.

1 See, e.g., TEX. R. APP. P. 59.6 (requiring consent of at least one party to participate in oral arqument).

2 Sup. CT. R. 28.7.
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sentative for the Litigation Section’s Expert Witnesses Committee and, beginning in August, will serve as the
U.S. Young Lawyer Representative for the Antitrust Section’s International Committee.

Nancy M. Olson is an Associate in Gibson Dunn's Orange County office. Before joining Gibson Dunn, Nancy
clerked for the Honorable N. Randy Smith of the United States Court of Appeals for the Ninth Circuit, and
for the Honorable Alicemarie H. Stotler of the United States District Court for the Central District of Califor-
nia.

Ryan Paulsen is an associate in the appellate practice group at Haynes and Boone, LLP in Dallas. He recently
argued on behalf of a major oil and gas trade association as an amicus party before the Supreme Court of
Texas. Ryan can be reached at ryan.paulsen@haynesboone.com.

David J. Perlman is Editor of Appellate Issues and a member of the Executive Board of the Council of Appel-
late Lawyers. He is a solo practitioner in Philadelphia. He can be reached at djp@davidjperlmanlaw.com.

Michael A. Scodro is a partner in the Appellate and Supreme Court Practice of Jenner & Block LLP in Chica-
go, where he handles complex appeals in federal and state courts across the country. He is the former Illinois
Solicitor General, in which capacity he oversaw the civil and criminal appeals divisions of the Attorney Gen-
eral’s Office and argued on behalf of the State in the U.S. Supreme Court, Illinois Supreme Court, and state
and federal appellate courts. A former law clerk to U.S. Supreme Court Justice Sandra Day O’Connor, Mi-
chael also teaches a seminar on the Court as a Lecturer in Law at the University of Chicago Law School. He is
a member of the ABA’s Council of Appellate Lawyers, where he chairs the Government Appellate Lawyers
Committee, and was recently elected vice president of the Appellate Lawyers Association, a statewide organi-
zation of appellate attorneys and judges.
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Call for Submissions

Appellate Issues seeks submissions for the next issue.
It will feature coverage of the programs offered at
the Appellate Judges Education Institute to be held
in Dallas, Texas from November 13-16. Other sub-
missions will also be accepted. Those interested in
writing on the AJEI Summit or other subjects
should David .
djp@davidjperlmanlaw.com.

contact Perlman at

AMERICAN BAR ASSOCIATION

Judicial Division
APPELLATE JUDGES CONFERENCE

The Appellate Issues is a publication of the American
Bar Association (ABA) Judicial Division. The views
expressed in the Appellate Issues are those of the au-
thor only and not necessarily those of the ABA, the
Judicial Division, or the government agencies,
courts, universities or law firms with whom the
members are affiliated.

Contact the ABA Judicial Division
321 N. Clark St. 19th floor
Chicago, IL 60654

Appellate Judges Conference
Council of Appellate Lawyers
Denise Jimenez
denise.jimenez@americanbar.org

Publications and Membership
Jo Ann Saringer
joann.saringer@americanbar.org

Copyright 2014
American Bar Association
All Rights Reserved

ANNOUNCEMENTS
Register now for the 2014 AJEI Summit
Appellate Judges Education Institute Summit (AJEI)

November 13 -16, 2014 | Dallas, TX
ABA Member Discounts Available

ajei.law.smu.edu
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