July 13, 2010
The Honorable John Conyers, Jr.
Chairman
Committee on the Judiciary
U.S. House of Representatives
Washington, D.C. 20515
Re:

The Honorable Lamar S. Smith
Ranking Minority Member
Committee on the Judiciary
U.S. House of Representatives
Washington, D.C. 20515

Concerns Regarding Certain Language in H.R. 1020, the “Arbitration
Fairness Act,” and Suggested Technical Amendments

Dear Chairman Conyers and Ranking Member Smith:
On behalf of the American Bar Association, which has nearly 400,000 members, I
write to express our concerns regarding certain specific language in H.R. 1020, the
“Arbitration Fairness Act,” which, unless corrected, could have certain profound and
unintended negative consequences. In particular, although the ABA has not taken a
position for or against the overall legislation, we are concerned about language in the
bill that could inadvertently void many existing international commercial arbitration
agreements, add significant costs and delays to the commercial arbitration process,
potentially discourage international commercial parties from engaging in commerce
with U.S. companies, and put the U.S. at risk of breaching the spirit—if not the
letter—of longstanding treaty obligations.
As the Judiciary Committee prepares to mark-up H.R. 1020 later this month, the ABA
urges you and the Committee to consider adopting several specific technical
amendments to the legislation that would avoid these unintended consequences and
preserve the benefits of international commercial arbitration, while still protecting the
consumers, employees, franchisees, and civil rights claimants that the bill is designed
to help. Attached for your consideration are the ABA’s suggested redlined technical
changes to H.R. 1020 and a brief summary and explanation of these proposed changes.
Thank you for considering the ABA’s views on these important issues. If you have
any questions regarding our concerns or our suggested technical changes to H.R. 1020,
please contact me at (202) 662-1765 or our senior legislative counsel, Larson Frisby,
at (202) 662-1098.
Sincerely,

Thomas M. Susman
Attachments
cc:

Members of the House Judiciary Committee

SUMMARY AND EXPLANATION OF THE AMERICAN BAR ASSOCIATION’S PROPOSED
TECHNICAL AMENDMENTS TO H.R. 1020, THE “ARBITRATION FAIRNESS ACT”
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Overview
•

International commercial arbitration is important. International arbitration is a highly-effective
means of resolving business disputes in the cross-border context. Requiring parties to travel to a court in
another country to seek redress in an unfamiliar legal system may effectively deny any legal remedy to
the parties. Likewise, the rights of a defendant in a foreign court may not be adequately protected.
International commercial arbitration allows for the selection of neutral decision makers who can address
cross cultural differences and offers enforcement under the New York Convention in over 140 countries,
an enforcement framework not available for court judgments.

•

Consequences of the proposed legislation. The legislation as currently proposed would have profound
and unintended consequences. It would (a) void many existing international commercial arbitration
agreements and alter the economics of numerous transactions; (b) provide an avenue for a dilatory route
to court in virtually all arbitrations and thus add significant costs and delays; (c) potentially discourage
international commercial parties from engaging in commerce with U.S. companies, which could cost
many U.S. jobs and harm U.S. companies in today’s global economy; and (d) put the U.S. at risk of
breaching the spirit, if not the letter, of longstanding treaty obligations.

•

Legislation to meet all interests is possible. By adopting several modest technical amendments to H.R.
1020, Congress can both preserve international commercial arbitration and afford the additional
protections provided by the bill for designated classes. It is critical that any legislation enacted be
carefully drafted to protect the classes Congress seeks to protect without inadvertently crippling
arbitration as an effective international commercial dispute resolution process.
Technical Corrections Urged

•

Chapter 1 of Title 9—known as the Federal Arbitration Act (FAA)—should not be altered. Since its
enactment in 1925, the FAA, which governs ALL arbitrations including international business disputes,
has provided a stable and consistent legal framework for arbitration in the United States. The FAA has
benefited from judicial construction, scholarly analysis and practical application and sets out the United
States’ fundamental policy regarding arbitration. Unfortunately, H.R. 1020 would add a series of carveouts in the FAA, which could inadvertently unravel the reliability and predictability of business dispute
resolution and create confusion and unnecessary litigation regarding its interpretation. Therefore, the
ABA believes that any caseload-specific modifications such as for consumers and employees, should be
located outside of the FAA to avoid undermining decades of judicial precedents. Our proposed technical
amendments address this concern by providing for a new Chapter 4 to Title 9 and thus clearly applying
the changes in the law only to the classes Congress seeks to protect.

•

Preserve balance between court and arbitrators for other cases. Although H.R. 1020 is only intended
to cover predispute agreements to arbitrate consumer, employment, civil rights and franchisee/franchisor
disputes, Section 4 of the bill includes a new paragraph that applies to ALL arbitrations and alters settled
law that balances the roles of arbitrators and courts and enables litigants to divert virtually all arbitrations
to a side trip to the courts. Decades of U.S. Supreme Court precedents, as well as arbitration statutes and
institutional rules in use throughout the world, recognize the principles of “separability” and
“competence-competence.” These principles mean that while it is appropriate for a court to determine if

there is a valid agreement to arbitrate, it is for the arbitrators to decide if a contract is otherwise valid.
These principles are viewed as the conceptual cornerstones of arbitration.
As a practical matter, since allegations that a contract is void or unenforceable for some reason—lack of
consideration, fraud, or other grounds—arise in virtually every contract dispute, language in Section 4 of
H.R. 1020 would require the arbitrator to halt the proceedings if a party merely alleged that a contract
involving parties of any description was for any reason invalid or unenforceable, even if that party had no
specific objection to the arbitration clause itself and does not dispute that there was an agreement to
arbitrate. H.R. 1020 would thus make the courts the gatekeepers of virtually all arbitrations as parties that
consented to arbitrate as part of their contract, when faced with an actual dispute, choose to delay the
proceedings. This, in turn, could mark the U.S. as a jurisdiction no longer considered a friendly forum for
arbitration, as prominent foreign practitioners have already begun to note. For these reasons, the
American Bar Association urges a new Chapter 4 to Title 9, as outlined in its proposed technical
amendments, so that the change in these fundamental principles is clearly applicable only to the protected
classes.
•

Specify statutes intended. Section 4 of H.R. 1020 would void any predispute arbitration agreement if it
requires arbitration of a “dispute arising under a statute intended to protect civil rights.” Unfortunately,
the term “civil rights” is not a phrase easily defined and various courts and others have interpreted it to
include all rights protected by the U.S. Constitution and the right to obtain other benefits set out by law.
H.R. 1020 does not specify which statutes are intended to be covered and would appear to include
multiple U.S. and even foreign statutes. The ABA proposes that the language be limited to statutes that
directly address the problem of discrimination. While the Senate version of the Arbitration Fairness Act,
S. 931, attempts to address this definitional issue, its inclusion of all constitutional claims would create an
avenue for subverting all arbitrations as there are numerous unspecified state and federal constitutional
provisions that would be implicated, including, most significantly, the Seventh Amendment and state
constitutions that provide for a right to a jury trial. Further, the Senate version does not limit itself to
claims asserted by individuals and could be abused by business entities simply by adding an individual
claimant. To solve these problems, the ABA recommends that the definition of “civil rights dispute” in
the legislation be clarified to include all discrimination claims “as defined by 26 U.S.C. 62(e) or any other
statute enforced by the Civil Rights Division of the Department of Justice.” Although this proposed
definition is appropriately broad and comprehensive, it is also much clearer than the current definition in
the bill.

•

Preserve arbitration for international franchises. Many franchising relationships are both
international in scope and substantial in size. Illustrative of global franchise operations are McDonalds,
Burger King, Hilton, Intercontinental, Athlete’s Foot and UPS Stores. Disputes between franchising
enterprises and their franchisees are often cross-border disputes between sophisticated parties and do not
present the kind of circumstance in which predispute arbitration agreements should be per se invalid.
Moreover, international arbitration can be essential to protect U.S. franchisors and franchisees from being
forced into unfamiliar foreign courts that offer fewer due process protections than American courts and
that may favor the local party. Although S. 931 preserves the right of U.S. franchisors to use arbitration
in their non-U.S. operations and so avoid unfamiliar local courts abroad, it will still likely discourage
foreign companies from establishing franchisees in the U.S. or cause foreign franchisors to require U.S.
franchisees to litigate abroad. Unfortunately, because H.R. 1020 contains a sweeping prohibition against
all predispute agreements to arbitrate franchisor/franchisee disputes, it does not currently protect the rights
of U.S. franchisors or franchisees to use arbitration in their non-U.S. related operations. If legislation
relating to franchises is to be enacted, the American Bar Association urges that the legislation exclude all
international franchise operations from the coverage of the bill, where the franchisor or the franchisee is
foreign, as is accomplished by the ABA’s proposed technical amendments.
2

