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Opening

Throughout the history of our Republic, there have been recurrent occasions
when charged political debate has focused on the judiciary. This was anticipated by
the drafters of the Constitution when they distributed power among the three
branches of government and provided a system of checks and balances in order to
protect against arbitrary rule. As a result, the federal judiciary, initially viewed as the
“weakest branch” since it had “neither the power of the sword nor the purse,” was
provided two protections in Article III to compensate for its “natural feebleness” and
susceptibility to being over-powered by its coordinate branches — life tenure during
good behavior and undiminished compensation. Concern for the judiciary’s weak-
ness has been allayed over the years, since judicial decisions are accepted as law even
by those who strongly disagree and are routinely enforced by the President and
respected by Congress. The need for an independent judiciary, however, remains as
critical today as in the past. A

An independent judiciary with judges who decide issues under law without fear
or favor is a necessary means by which to accomplish both real and apparent justice
for all. Judicial independence is not a talismanic slogan to be invoked whenever
judges or the judiciary are criticized, in fact, there are few agreed-upon bright lines
that define a trespass on such independence. However, the concept is so vital to our
constitutional form of government that any developing series of events that may
undermine the concept should be examined and discussed.

In the past, cycles of heated judicial criticism have passed without serious con-
stitutional crisis. This is indeed a tribute to the public officials of all branches who
have understood the constitutional wisdom of diffusion of powers and have not
pressed the power of their particular branch to its outer limit.

A new cycle of intense judicial scrutiny and criticism is now upon us; one that
has been forming over the last decade. Although academicians recognized the devel-
oping cycle early in its formation, popular attention has only recently focused on it
as a result of several recent events. These include:

B highly critical remarks by the President and the then Senate Majority
Leader of a judge’s decision to suppress evidence in a criminal drug prose-
cution, which led to calls for the judge’s impeachment or resignation;
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M intensified Congressional inquiry
into the judiciary’s governance;

M a2 statement by the Chief Justice of
the U.S. Supreme Court in his 1995
Year-End Report cautioning against
congressional micro-management of

the judiciary; and

B increasingly strident political criti-
cism of particular judicial decisions
and activities, including allegations
of “judicial activism,” - threats of
impeachment and calls for judicial

term limits by members of Congress.

As 1n prior cycles, these events have pro-
voked assertions that fundamental concepts
of judicial independence are being threat-
ened. ,

While there is nothing new about judi-
cial criticism, there are aspects of the present
cycle of political debate that are relatively
new and lack clear precedent. For one,
Congress has become increasingly interested
in the internal management and operational
efficiencies of the judiciary. There has been a
remarkable growth in the size of the judi-
ciary, the administrative services necessary to
support the judicial system and the bud-
getary support for the judiciary authorized by
Congress. This has naturally attracted the
attention of Congress, especially in times of
national fiscal austerity. The judiciary’s
growth is occasioned by the growth in the
number of cases filed in federal court, largely
due to litigation arising out of legislation
enacted by Congress, and to the federaliza-
tion by Congress of causes of action which
traditionally have been maintained in state
courts.

During the 1970s and 1980s, the inter-
branch relationship over budgetary and
administrative matters was generally harmo-
nious and the judiciary welcomed the
informed, constructive oversight it received
from Congress. In recent years, however, an
unfortunate shrillness has often marked the

tenor of inter-branch discussions. This new
skepticism has caused some to fear that
Congress is seeking to over-regulate the
courts in ways that are not in keeping with a
truly independent judiciary.

An assessment of whether the events
that are shaping the present cycle and those
that may follow constitute a threat to judicial
independence depends upon a number of
considerations. It depends, in part, on the
understanding that the political branches
have of the role of the judicial branch as
established in the Constitution and devel-
oped through history. It likewise depends on
the respect that each branch has for the pow-
ers of the others and the recognition that
each branch is simultaneously separate from
and dependent on the other branches, which
requires a spirit of cooperation and comity.



Overview

The constitutional protections for judicial independence should be cherished,
not challenged Over two hundred years of cxperience confirm the wisdom of our
nation’s founders that judicial independence is “the most essential characteristic of a
free society.”! The constitutional protections of tenure during “good behaviour” and
a compensation that may not be diminished, coupled with a procedure permitting
removal from office only after impeachment by the House of Representatives and
conviction by the Senate, are vital to the preservation of judicial independence.
Efforts to amend these protections are short-sighted and should be opposed.

Judicial independence makes a system of impartial justice possible by enabling
judges to protect and enforce the rights of the people, and by allowing them with-
out fear of reprisal to strike down actions of the legislative and executive branches of
government which run afoul of the Constitution. Independence is not for the per-
sonal benefit of the judges but rather for the protection of the people, whose rights
only an independent judge can preserve.

A truly independent judiciary is one that issues decisions and makes judgments
which are respected and enforced by the legislative and executive branches; that
receives an adequate appropriation from Congress; and that is not compromised by
politically inspired attempts to undermine its impartiality. When so viewed, the core
health of our federal judiciary remains essentially sound. There are, however, poten-
tially serious threats which, if not identified and addressed, will infect this system.
This is not the first time that judicial independence has been challenged; history
reveals the recurrent nature of the attacks on judicial independence and counsels vig-
ilance to ensure that such attacks are unsuccessful.

Judicial independence includes the independence of an individual judge as well
as that of the judiciary as a branch of government. Individual independence (other-
wise known as decisional independence) is both substantive, in that it allows Judges
to perform the judicial function subject to no authority but the law, and personal, in
the sense that it guarantees judges job tenure, adequate compensation and security.

Branch independence (otherwise known as institutional independence) involves
matters affecting the operation of the judiciary as a separate branch of government.
The impartial administration of a justice system requires that the judiciary be given
a significant degree of independence from other branches of government. But the
framers recognized that “[t]here could never be realized in practice the complete
separation of the judicial from the legislative power in any system, which leaves the
former dependent for pecuniary resources on the occasional grants of the latter.”

1Sam J. Ervin, Jr., Separation of Powers: Judicial Independence. 35 LAW & CONTEMP. PROBS. 108, 121 (1970).
>THE FEDERALIST, NUMBER 79 (Alexander Hamilton).
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The framers, for example, delegated to
Congress the power to control the judiciary’s
budget. The tension caused by the depen-
dency of an equal and independent branch
on another branch for its appropriations is
inevitable in a government of separated pow-
ers. Mutual respect, restraint and under-
standing is, therefore, required to maintain
equilibrium in our system of government.
With respect to branch independence,
the paradox of independence and account-
ability is broader than the independent judi-

ciary’s dependence on Congress for its appro-

priations. The judiciary’s independence must-

likewise co-exist with the Congressional
powers to establish the courts and regulate
their operations.

In recent years, there has been a signifi-
cant growth in the federal judiciary, in terms
of both personnel (judges and staff) and
other resources.> Congress has responded
with a legitimate interest in understanding
how additional appropriations are spent, and
in exploring ways that justice can be admin-
istered more effectively and efficiently. It is
noteworthy, and indeed salutary, that, in the
course of this process, Congress has never
attempted to interfere with the judiciary’s
appropriations because of disagreement with
particular decisions.

In the past year, Congress enacted legis-
lation to enable the president to veto bud-
getary line items in legislation presented to
him for signature — including line items
affecting the judiciary’s appropriations. The
law was immediately challenged on consti-
tutional grounds and the case quickly made
its way to the U.S. Supreme Court. Just days
ago, the Court declined to decide the consti-
tutionality of the executive “line-item veto
on procedural grounds, thereby clearing the
way for the President to begin to use this

unprecedented executive power.  The
Supreme Court left open the possibility of
another constitutional challenge once the
line-item veto power is actually exercised by
the President. In the meantime, the
Commission recommends that legislation be
enacted to exempt the judiciary’s budget
from its scope, in large part because the exec-
utive branch is the most frequent litigant in
the federal courts and an executive veto
power constitutes an unnecessary potential
intrusion into the judiciary’s control over its
own operations.

While Congress has been responsive to
the judiciary’s overall increased budgetary
needs, it has not responded regularly to
requests from the judiciary for increased
compensation. The Commission recom-
mends that favorable consideration be given
to these requests, especially those involving
cost-of-living adjustments and de-linkage of
judicial pay adjustments from those of mem-
bers of Congress. We expect a great deal from
our judges. Not only are they charged with
the grave responsibility of exercising impar-
tial judgment in their judicial role, but they
have to fashion their lives so as to avoid even
the appearance of partiality. In addition, the
nature of their duties inevitably puts their
personal safety at risk. To those from whom
we expect so much, we owe much; in that
light, the existing requests for compensation
adjustments are modest and deserve sup-
port.#

Over the past decade, there have been a
series of legislative actions by Congress
which have changed the administration of
the judiciary and, in some cases, reduced the
discretion of judges. These Congressional
actions reflect dissatisfaction with various
aspects of the administration of both crimi-

nal and civil justice. This Report chronicles

SJUDICIAL CONFERENCE OF THE UNITED STATES, LONG RANGE PLAN OF THE FEDERAL COURTS 9

(1995).

4See Linowitz, Sol M., THE BETRAYED PROFESSION 184 (1994).



Overview

these legislative actions which have exacer-
bated underlying tensions.

Congress has considered its actions to be
proper and not intrusive upon the judiciary’s
independence. Many members of the judi-
ciary, however, consider those same actions to
be threats to independence principles, even if
they have not risen to a constitutional
dimension. Some, however, see them as self-
inflicted wounds resulting from a lack of sen-
sitivity to popular dissatisfaction with such
matters as mounting court costs and delays
and inexplicable disparities in criminal sen-
tencing. There is no easy way to resolve these
different views. They point, however, to the
need for interbranch respect, ongoing con-
structive dialogue, and reflection over
whether a particular legislative initiative is
prudent or whether the perceived problem
can be otherwise addressed by the courts
themselves. It is important that lessons be
learned from recent interbranch altercations,
so as to prompt better discourse and under-
standing between the branches.

It is noteworthy that the judiciary has
publicly recognized the need for positive
communication and coordination with the
political branches, and that judges have
developed programs for informal communi-
cation at the district and circuit levels with
their legislators. To improve further the
quality and continuity of the communica-
tion, we join with the Judicial Conference of
the United States in recommending the
establishment of a permanent national com-
mission on the federal courts, consisting of
members of the executive, legislative and
judicial branches of the federal government,
to study and make periodic recommenda-
tions regarding matters pertaining to the fed-
eral courts on an ongoing basis.

With respect to individual decisional
independence, it is universally accepted that
our Constitution has made federal judges

independent, but ultimately accountable to
the people. The Constitution thus gives the
Supreme Court jurisdiction to review the
decisions of the lower courts, and it provides
a procedure for removal of judges. A judi-
ciary consisting only of judicial angels, no
matter how selective the process for appoint-
ment, was never contemplated. Even though
our founders recognized that on rare occa-
sion, the misconduct of a particular judge
could impair respect for the judicial system,
judicial removal was reserved for those egre-
gious situations involving “Ireason, Bribery,
or other high Crimes and Misdemeanors.”
Disagreement with a judicial decision was
not — and is not — a ground for impeach-
ment. This Report, therefore, contains a rec-
ommendation urging political branches to
refrain from using impeachment threats to
“control” a judge who has issued opinions
with which a legislator disagrees. The
Commission believes such suggestions are
improper, without constitutional support and
contrary to the well-reasoned precedents of
Congress.

In cases where problems with judicial
behavior arise outside the context of particu-
lar decisions, additional procedures adminis-
tered within the judiciary have been devel-
oped to discipline errant judges. Procedures
for the processing of complaints against
judges are not well known, however, and the
Report includes a recommendation encour-
aging the organized bar to make information
available regarding such procedures.

In addition to impeachment, indepen-
dence is further constrained by a judge’s
obligation to decide a case according to law
— not personal preference. Judges and aca-
demics have pointed out that individual
judges can be the single most significant
threat to their own independence if their
decisions go beyond the law and involve
imposition of their personal beliefs.5 This

- 3See e.g., Judge Gerald E. Rosen, Judicial Independence in an Age of Political and Media Scrutiny, Remarks before Kalamazoo
College (Nov. 21,1996) (on file with the American Bar Association). (“I believe the greatest long-term threat to judicial independence
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debate over whether particular decisions go
beyond the proper judicial function and tres-
pass on legislative or executive functions has
been waged since the establishment of our
democracy. At one time, decisions seen as
excessive were described as “judicial legisla-
tion”; now the authors of these decisions are
pejoratively described as “judicial activists” or,
occasionally, “judicial imperialists.”

In recent years, our courts have increas-
ingly been forced to decide contentious social
legal issues such as abortion, affirmative
action, the reach of religion into public life, as
well as those regarding crime, drugs and vio-
lence. Decisions on these issues inevitably
frustrate significant interests and fuel strong
emotions which result in criticism, not only
of the decisions themselves, but of the judges
who make them. Often, when a judge says
to the people, to the Congress or to the
President that an action which reflects the

- will of the majority is unconstitutional, his or

her decision is countered by a suggestion that
the judiciary should be made more respon-
sive to the wishes of the people by removing
life tenure and substituting some form of a
term limit.

Contemporary carping and criticism of
individual judges and challenges to the exist-
ing protections of independence are fueled by
the charge that too many “activist” judges
have personally politicized the law and
intruded on legislative prerogatives by under-
taking to create social policy. It is true that
judges can be a threat to their own indepen-
dence if they are not constrained to decide
cases and issues according to law, but it is
equally true that “activism” has become a
code word for a personal, political or ideolog-
ical difference with a particular decision.
Labeling judges “activists” simply because
they make unpopular decisions is unjustified

5(...continued)

and only serves to undermine public confi-
dence in the judiciary.

The recent criticism against individual
judges continues to attract considerable
attention. While the stridency and vicious-
ness of some of this criticism is unnecessary
and inappropriate, it is no worse than past
judicial attacks in our country’s history. It
has been observed that bashing judges has a
long and distinguished tradition; indeed,
many of our esteemed presidents, including
Jefferson, Lincoln and both Roosevelts,
rebuked judges of their day. Criticism of our
legal system and of particular judicial opin-
ions can serve a vital corrective function and
should not be discouraged; such criticism
need not be viewed as a threat to the princi-
ple of judicial independence. However, dan-
gers arise when the expression of opinion
becomes an attempt to influence the appro-
priate exercise of judicial discretion or exhort
unwarranted disrespect of the judicial
process.

Some of the recent criticism aimed at
judges has focused, for example, on the
unpopular results of particular cases while
ignoring their facts and underlying legal rea-
soning. It has also, at times, taken the form
of personal attacks. This criticism is inap-
propriate, particularly when it contains mis-
information or is intended to interfere with
the judges’ ability to exercise their discretion
and decide cases based upon what they
believe to be right under the law, no matter
how unpopular the result.

We are disinclined as a Commission to
participate in the debate regarding whether a
particular decision or its author evidences
“judicial activism” or “judicial imperialism” or
whether particular criticism is warranted or
misleading. We offer, however, two observa-
tions, in light of the overall judicial work

comes not, in the first instance from politicians, the radio talk show hosts or the media. In the long run, Judges themselves pose the

greatest threat to their own independence.”).
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Vii

performed by the almost 1000 members of
the Article III federal judiciary. First, there

are very few decisions which trigger that sort -

.of debate. Second, we caution those who
enter the fray to verify the basic facts on
which the debate is based; frequently, the
basis is factually flawed.

Judges properly are reluctant to respond
to personal criticism, whether appropriate or
demagogic. The judge speaks through his or
her opinion; and ethical restraints generally
prevent the judge from making extra-judicial
statements. One judge has succinctly
remarked that silence in the face of criticism
is the price of Article III independence.
Given that silence is normally the judge’s
only appropriate course, it is not fair to leave
the judges without allies in responding to

unfair, demagogic criticism. Neither the bar -

nor the informed public should stand mute
in the face of unfair, misinformed attacks on
judges, their decisions or any part of the jus-
tice system.

We recommend that the organized bar at
all levels — national, state and local — work
in conjunction with the judiciaries and other
concerned groups to develop response mech-
anisms appropriate to their communities to
answer and correct unfair, misinformed criti-
cism of judges, their decisions and the judi-
ciary as an institution. If the evil of unjust
criticism is that it saps public confidence in
our judicial system, the answer must be to
provide the public with the accurate informa-
tion it needs to maintain its faith in the
courts.

Discussions about effective methods of
responding to unfair attacks on judges reveal
a deeper problem — the decline of public
confidence in and respect for justice systems,
both state and federal, throughout the coun-
try. The Judicial Conference of the United
States has recognized that

Preserving the power of the courts to
do what is right while sustaining
their legitimacy in the eyes of the
public is one of the most delicate bal-
ancing acts of our constitutional sys-
tem. If the federal courts alienate the
public and lose its support and par-
ticipation, they cannot carry out their
appropriate role.® '

There is mounting evidence not only of a
loss of confidence and respect but also a
diminished understanding of the role of
judges and an independent judiciary in pro-

tecting and enforcing the rights of the peo- .

ple. It is unacceptable that many in our soci-
ety, both powerful and powerless, have lost
confidence in the guarantee of equal justice
under law. We therefore recommend first
that research and investigation into the
causes of this erosion of confidence and
respect be undertaken by the American Bar
Association in conjunction with other con-
cerned groups and institutions. Second,
based on these findings, a coalition of such
groups should address identified problems
and initiate educational programs that
emphasize the values of independent and
impartial judicial systems.

The judicial appointment process
involves nomination by the President and
confirmation by the Senate, thereby provid-
ing the most significant popular influence on
the federal judiciary. This process should
assure that there will be an adequate number
of judges, both at trial and appellate levels, to
carry out the myriad of judicial tasks wh1ch
are placed upon the judiciary with impartial-
ity and fairness. The process should not con-
tribute undue delay to filling vacancies.

If the judicial branch is to do its job, an
adequate number of qualified judges is
required- and it is incumbent on both the

®Judicial Conference of the United States, LONG RANGE PLAN OF THE FEDERAL COURTS 9 (1995).
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executive and legislative branches to provide
them. A chronic failure to fill needed judge-
ships would manifest a disrespect for the
judicial branch and result in an inability to
perform the required judicial function, and
therefore threaten the independence of the
judicial branch. To this end, we urge that
judicial vacancies be filled without delay and
that the recommendations of the 1996
Report of the University of Virginia Miller
Center Commission on the Selection of
Federal Judges, which are summarized in this
Report, be given careful consideration.

Our Commission’s original assignment
was to examine the vitality of the indepen-
dence of the federal judiciary in light of a
series of events which gave rise to concerns
that independence was threatened. Early in
our work, we were urged to enlarge our
inquiry to include judicial independence con-
cerns in the several states, even though the
constitutional provisions for protection of
such independence varied state by state. As
we heard anecdotal evidence from various
states, we recognized that the threats to
independence at the state level were, in many
instances, often more significant and pressing
than those at the federal level.

Issues of special concern instate judicia-
ries include the methods of financing judicial
elections — particularly when key contribu-
tors are lawyers, law firms or litigants that
will frequently appear before the judge in
question; the lack of legislative deference to
the judiciary’s budget requests; and unjusti-
fied criticism of particular judges, single deci-
sions and the judiciary generally.

Time has not permitted the Commission
to undertake a detailed study of the intru-
sions, both real and apparent, on the inde-
pendence of the state courts. We have con-
firmed, through our hearings, our research,
and a poll of bar leaders in the states and
major metropolitan areas, that such problems
exist. We urge as a priority that the ABA, in

conjunction with state and local bars and

other concerned groups, proceed to study and
address these problems.

Recently, a unanimous U.S. Supreme
Court decided that the President of the
United States, during his term of office, must
respond to civil litigation involving his
alleged personal conduct. Although some
disagreed - with the decision, both the
President and the public acknowledged that
the decision of the Supreme Court must be
observed. Such clear deference to the rule of
law;, as interpreted by the courts, is the mark
of a sound and independent judiciary. By
addressing the potential problems that have
arisen in the recent past, as recommended in
this report, we are confident that our federal
judiciary will remain one that would make
our founders proud.



The Commission

The Commission on Separation of Powers and Judicial Independence was
established in August 1996 by American Bar Association President N. Lee Cooper.
The Commission was created to study judicial independence and accountability, to
evaluate a number of recent events perceived by some as threatening judicial inde-
pendence, and to make recommendations.! '

In furtherance of its charge, the Commission gathered information from a range
of sources. First and foremost, the Commission received written and oral testimony
from twenty-eight witnesses in three hearings conducted in Washington, D.C. and
San Francisco, California?2 Witnesses testifying before the Commission included

(in alphabetical order):

B The Honorable Shirley Abrahamson, Chief Justice, Wisconsin Supreme
Court; ' 4 )

M Nan Aron, President, Alliance for Justice;

The Honorable Marvin E. Aspen, Chief Judge, United States District
Court for the Northern District of Illinois;

M Stephen Burbank, David Berger Professor for the Administration of Justice,
University of Pennsylvania Law School;

M- Andrew Coats, Dean, University of Oklahoma College of Law and
President, American College of Trial Lawyers;

M Erwin Chemerinsky, Legion Lex Professor of Law and Political Science,
University of Southern California Law School;

John C. Domino, Director of Programs, American Judicature Society;

B The Honorable Albert P. Dover, California state trial judge and representa-
tive of the California Judges Association;

B Kevin Fong, partner, Pillsbury, Madison & Sutro and past president, Asian
Pacific Bar of California and Asian American Bar Association in the
Greater Bay Aregs;

YThe Commission’s focus was, of necessity, limited to the federal judiciary appointed pursuant to ART II of the U.S.
Constitution. Our life-span and resources were insufficient to permit adequate investigation into the many and varied
issues affecting the independence of federal judges appointed pursuant to ART I; and similar considerations precluded
us from conducting a systematic investigation of judicial independence issues affecting state , Jocal and other adminis-
trative judiciaries.

*The hearing transcripts and this Report are accessible on the American Bar Association’s Internet site at:
bup:/fwww.abanet.org/govaffairs .
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The Honorable Stephen J.
Fortunato, Jr.,, Associate Justice,
Rhode Island Superior Court ( who
submitted a statement for the record
in lieu of a personal appearance);

Fred Graham, Chief Anchor and

Managing Editor, Court Television; -

Thomas Jipping, Director, Center
for Law and Democracy at the Free
Congress Foundation;

Robert A. Katzmann, President of
the Governance Institute, Visiting
Fellow in Government Studies at the
Brookings Institution and Walsh
Professor, Georgetown University;

Daniel J. Meador, James Monroe

Professor of Law Emeritus,
University of Virginia School of Law
and former Assistant Attorney
General, Office for Improvements in
the Administration of Justice, U.S.
Department of Justice;

The Honorable Thomas Moyer,
Chief Justice, Ohio Supreme Court
and immediate past President, the
Conference of Chief Justices;

The Honorable V. Robert Payant,
President, the National Judicial
College;

The Honorable Louis Pollack,
Senior Judge, United States District
Court for the Eastern District of
Pennsylvania;

Drucilla Ramey, Executive Director
and General Counsel, Bar

Association of San Francisco;

Charles B. Renfrew, partner, LeBoeuf,
Lamb, Greene & MacRae, former
Judge, United States District Court
for the Northern District of California
and former Deputy Attorney General
of the United States;

Constance L. Rice, Western
Regional Counsel, NAACP Legal
Defense and Educational Fund;

~ The Honorable Joseph H. Rodriguez,

Judge, United States District Court
for the District of New Jersey, and
representative  of the Judicial
Conference of the United States;

The Honorable William W
Schwarzer, Senior Judge, United
States District Court for the Northern
District of California and former
Director, Federal Judicial Center;

The Honorable Norma L. Shapiro,
Judge, United States District Court
for the Eastern District of
Pennsylvania;

Jerome ]. Shestack, partner, Wolf,
Block, Schorr and Solis-Cohen and
President-Elect, American Bar
Association;

Daniel Troy, partner, Wiley, Rein &
Fielding and Associate Scholar of
Legal Studies, American Enterprise
Institute;

The ~Honorable Mindia G.
Ugrekhelidze, Chairman, Supreme
Court of the Republic of Georgia;

The Honorable John M. Walker,
Judge, United States Court of
Appeals for the Second Circuit and
immediate past President, Federal
Judges Association; )

Stephen  Wermiel,  Professor,
Georgia State University College of
Law and former Supreme Court cor-
respondent for the Wall Street
Journal;

John Choon Yoo, Acting Professor
of Law, University of California at
Berkeley and former General
Counsel, United States Senate
Committee on the Judiciary.



I. The Commission

In addition to the hearings, Commission
members interviewed the United States
Senators and Representatives who chair leg-
islative committees or subcommittees with
jurisdiction over the courts. The
Commission corresponded with federal and
state judges, bar leaders and academicians. It
conducted a survey of state and local bar
presidents and executive directors. It partic-
ipated in a colloquium at the University of
Pennsylvania Law School, where the
Commission’s tentative findings and recom-
mendations were discussed. Commission
members attended or participated in other

_conferences on judicial independence and
accountability.  Finally, the Commission
compiled and reviewed an extensive array of
books, articles, newspaper clippings, unpub-
lished papers and symposia transcriptions.

Over the course of a series of meetings,
the Commission evaluated the information it
received from the above-described sourcs and
prepared this report.






Origins of the Current
Tensions: An
Overview of the

Judicial Independence -

Accountability Debate

The Greatest scourge an angry Heaven ever inflicted upon an ungrateful and a sin-
ning people, was an ignorant, a corrupt, or a dependent Judiciary.

John Marshall3

The founders of our Constitution established the judiciary as an independent,
co-equal branch of government for two enduring reasons:

M First, making the judiciary independent of inappropriate outside influence
within and without government would better enable the judiciary to render
impartiat decisions in individual cases — hence the need for decisional judi-
cial independence.

B Second, making the judiciary a third branch of government independent of
the legislature and executive would enable the judiciary to check over-con-
centrations of power in the political branches — hence the need for institu-
tional judicial independence.

In both cases, the operating assumption was that an “anti-democratic” judiciary
—one independent of the electorate and its representatives — was needed to pre-
serve the democratic values the electorate and its representatives held dear — a para-
dox that Alexander Bickel coined “the countermajoritarian difficulty.”* The framers
also realized that in a system in which the powers of government are separate from
and independent of each other, unchecked independence and separation would
enable one branch to usurp power from the other two. To keep the judiciary in
check, it was essential that the Constitution include provisions making the judiciary
accountable to both the political branches and the electorate.

The Constitution thus creates a tension between judicial independence and
accountability that some have called a contradiction.® It makes the federal judiciary
independent of the political branches, by giving “the” judicial power to the judiciary
alone, by granting judges life tenure during good behavior, and by providing that a
judge’s salary may not be diminished. At the same time, the Constitution makes
the judiciary dependent on, i.e. accountable to, the political branches, by giving to
the political branches the powers to nominate and confirm federal judges, to

3PROCEEDINGS AND DEBATES OF THE VIRGINIA STATE CONVENTION OF 1829-30 at 616
(1830).

‘ALEXANDER BICKEL, THE LEAST DANGEROUS BRANCH 16-23 (2d ed. 1968).
5Louis Michael Seidman, Ambivalence and Account bility, 61 S. CAL. L. REV. 1571 (1988).

o)
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impeach and remove federal judges, to con-
stitute the lower federal courts, to regulate
court jurisdiction, and to make any laws nec-
essary and proper for the exercise of the fore-
going powers, which include the powers to
fund and oversee court operations. Congress
and the President thus possess the means to
impose the majority’s will on the judiciary to:
some degree, judicial independence notwith-
standing. ,

Interbranch conflict arising out of the
inherent tension between judicial indepen-
dence and accountability is not new:® There
is, however, reason to suspect that the points
of conflict have proliferated in recent years.

Over the course of the past generation,
the political branches have delegated some of
the nation’s most pressing problems to the
federal judiciary. They have furthered the
nation’s civil rights agenda by creating new,
private causes of action in the federal courts.
More recently, they have waged “wars” on
crime and drugs by federalizing criminal
offenses previously prosecuted almost exclu-
sively in the state courts.

To meet the demand of increased federal
judicial workload, the number of judges and
support staff has almost doubled, while the
Jud1c1al branch’s budget has increased by
170%.7  As a natlral consequence of this
growth, occurring as it has, in a time of fiscal
austerity, the political branches have begun
to monitor all of the judiciary’s operations
more closely than before in an effort to
ensure that the courts are performing their
assigned roles as efficiently and effectively as
possible. It has scrutinized the judiciary’s
perceived budgetary needs more closely, and
sometimes skeptically, in the course of over-
seeing courthouse construction projects,
appropriating funds for Jud1c1al operations
and enacting legislation to increase judicial

salaries, create new judgeships, and regulate
senior judge status. Congress also has
become increasingly involved in the regula-
tion of the judiciary’s governance by circulat-
ing questionnaires to judges concerning their
work habits, passing legislation establishing a
system of judicial self-discipline, and com-
pelling each district court to develop its own
civil case management plan.

Each of these forays into the judiciary’s
affairs has given rise to complaints that the
political branches are threatening judicial
independence. In response, each of these
complaints has prompted the rebuke that the
political branches are merely seeking to
ensure judicial accountability.

As the political profile of these inter-
branch skirmishes has risen, public officials,
as well as interested members of the press
and public, have begun to take sides. Some
members of Congress have disagreed with
the way some judges are dec1dmg cases, par-
ticularly those involving crimes and drugs.
They and the president have called for the
impeachment or resignation of judges who
make rulings at odds with the nation’s anti-
crime or other current political agendas, and
some have suggested that would-be judges
who do not accept such agendas should not
be nominated or confirmed. This has resulted
in the emergence of another issue: whether
and to what extent judicial criticism, within
and without government, constitutes a legit-
imate threat to judicial independence.

A review of the independence-account-
ability debate reveals that both sides purport
to favor judicial independence and judicial
accountability. They draw the line separating
independence from accountability in differ-
ent places, however, and designate particular
events as falling on one side of the line or the
other on an “I know it when I see it” basis.

8See, e.g., WILLIAM H. REHNQUIST, GRAND INQUESTS: THE HISTORIC IMPEACHMENTS OF JUSTICE
SAMUEL CHASE AND PRESIDENT ANDREW JOHNSON (1992).
JUDICIAL CONFERENCE OF THE UNITED STATES, LONG RANGE PLAN FOR THE FEDERAL COURTS at

11 (1995).



il. Origins of the Current Tensions

The problem, then, is that the current
debate between independence and account-
ability is proceeding without the benefit of a
systematic and sustained analysis of what
those phrases mean and how they interrelate.
It is the task of this Commission to provide
this much needed analysis. Interbranch

To this end, the Commission begins its
analysis in Part III, below, with a brief sum-
mary of the history and evolution of judicial _ of the inherent
independence. In Part IV, the Commission
reviews recent issues and arguments relating
to judicial independence and accountability judicidl
in the federal court system, as reflected in
Commission hearings, scholarly literature,

conflict arising out
tension between

independence and

newspaper . articles, etc.. Although the accountabz'lz'ty is
Commission’s study is focused on judicial 7
independence in the federal system, in Part V . notnew.

the Commission supplements that study
with an abbreviated review of independence
and accountability issues that have surfaced
in the state courts. Finally, in Part VI, the
Commission offers its findings; conclusions
and recommendations.

102 U.S. 137 (1803).






The History and

Evolution of Judicial
Independence

Any study of judicial independence in the United States courts logically begins
with the text of the Constitution and a discussion of the meaning ascribed to that
text by its framers. Our focus, however, is on the present, not the past, for which
reason a conscious effort has been made to keep the historical discussion in this
Report brief. The reporter to the Commission offers a more detailed analysis of the
historical background in a paper prepared at the Commission’s request; a copy of

that paper is included as Appendix A to this Report.

A. THE CONSTITUTIONAL TEXT

Article III, Section 1 of the United States Constitution includes three prov1510ns
central to the establishment of federal judicial independence.

M First, the judicial power clause provides that “The judicial Power of the
United States, shall be vested in one supreme Court, and in such inferior
Courts as the Congress may from time to time ordain and establish.”
Implicitly, at least, to delegate “the” judicial power to the courts is to deny
that power to Congress or the President, and thereby establish a sphere of

exclusive and inherent judicial authority immune to political branch

encroachment.

M the good behavior clause provides that “The Judges, both of the Supreme
and inferior Courts, shall hold their Offices during good Behaviour,” which

assures federal judges life tenure.

B Third, the compensation clause provides, in self-explanatory terms, that “the
judges of the Supreme and inferior courts shall, at stated Times, receive for
their Services a Compensation, which shall not be diminished during their
Continuance in Office.”

The independence guaranteed by Article III, Section 1 is offset to an uncertain
degree by powers the Constitution grants the political branches to hold the judiciary
accountable for its behavior. The Constitution

B delegates to the House and Senate the power to impeach and remove “all
civil Officers” for “High Crimes and Misdemeanors”;

B gives Congress the power “To constitute Tribunals inferior to the supreme
Court”;

o)
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W subjects the Supreme Court’s appel-
late jurisdiction to “such Exceptions,
and under such Regulations as the
Congress shall make”;

M grants to the President, the “Power,
by and with the Advice and Consent
of the Senate,” to appoint “Judges of

the supreme Court, and all other
Officers of the United States”; and

B authorizes Congress to “make all
Laws which shall be necessary and
proper for carrying into execution . ..
all . . . Powers vested by this
Constitution in the Government of
the United States.”

B. THE ORIGINAL UNDER-
STANDING OF JUDICIAL
INDEPENDENCE

“ The provisions for judicial tenure during
good behavior and a compensation that
could not be diminished were a part of the
proposed Constitution from the very begin-
ning and do not appear to have been seri-
ously threatened during either the conven-
tion or ratification debates. The founders
thus remained steadfast in their support for
judicial independence and assumed that life
tenure and irreducible salary were the neces-
sary and sufficient means to preserve the
independence of the judiciary as an institu-
tion, as well as the decisional independence
of individual judges.® At the same time, they
did not appear to consider the extent to
which judicial independence might be
undercut in other ways, such as through
political branch manipulation of the judi-
ciary’s nonremunerative resources.

The precise language of the judicial
power clause was added midway through the
convention by the Committee on Detail,
although from the outset the delegates sup-

8See generally Appendix A.
9 THE FEDERALIST, No. 81 (Alexander Hamilton).

ported the establishment of a third judicial
branch with exclusive authority over the judi-
cial function. While this clause obviously
contributed to the judiciary’s independence
as a distinct department of government with
powers that no other department could exer-
cise, the framers characterized the clause
more in terms of its contribution to separa-
tion of powers than independence per se, for
which reasons it was not discussed alongside
the good behavior and compensation clauses
in the convention and ratification debates
over judicial independence.

Far more volatile than the good behavior,
compensation, or judicial power clauses were
provisions enabling the political branches to
hold the judiciary accountable for its conduct
— particularly those governing impeach-
ment, and those empowering Congress to
establish the lower federal courts.

With respect to the scope of impeachable
conduct, there appears to have been general
agreement in the convention and ratification
debates that impeachment ought to reach
“political” offenses not recognized as conven-
tional crimes at common law. In the
Federalist Papers, for example, Hamilton
argued that judicial overreaching was not a
problem to be feared, because the judges
would be unwilling to alienate Congress and
risk impeachment:

There never can be danger that the
judges, by a series of deliberate
usurpations on the authority of the
legislature, would hazard the united
resentment of the body entrusted
with it, while this body as
possessed of the means of punishing
their presumption by degrading
them from their stations.’

As to Congress’ power to constitute the

lower federal courts, it needs to be empha-
sized that the Constitution does not establish
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the lower federal courts but merely autho-
rizes Congress to establish them.

Congressional authority to regulate the lower .

_federal courts’ practice, procedure, and
administration, derives from its power to
constitute (or not to constitute) the federal
courts, which, when taken in combination
with the “necessary and proper” clause, is
thought to include the power to regulate the
operations of whatever lower courts
Congress sees fit to create.

The framers’ decision to author1ze
Congress to establish "the lower federal
courts, rather than to have the Constitution
establish them directly, has thus proved criti-
cal to the contemporary balance of power
between the first and third branches. Even
so, this appears not to have been an intended

consequence, so much as a side-effect of a-

decision having more to do with reducing
tension in the relationship between state and
federal power. As originally proposed, the
Constitution would have established the
lower federal courts outright. Many dele-
gates were concerned, however, that federal
trial courts would ride roughshod over their
state counterparts. As a compromise; the
proposed Constitution was amended to
empower Congress to establish lower federal
courts, with no explicit requirement that it do
so. The implications of that compromise for
Congress’ regulatory authority over the
courts were unexplored at the convention,
were under-explored in the ratification
debates, and were thus left to be pursued by
a later generation.

C. THE EVOLUTION OF
JUDICIAL INDEPENDENCE

Over two hundred years separate the
framers’ understanding of judicial indepen-
dence from ours. Intervening history has had
an obviols and inevitable impact on the

10 U.S. 137 (1803).

course of the judiciary’s institutional and

decisional independence.

1. Decisional Independence

The dual goals of judicial independence
— to enable the judiciary to make impartial
decisions, and to keep the political branches
in check — was put to an early test in the
landmark case of Marbury v. Madison,
decided in 1803.10 In that case, Secretary of
State James Madison, acting on President
Jefferson’s instructions, refused to award
Marbury a commission he had received from
outgoing President John Adams to serve as a
justice of the peace in the District of
Columbia. Marbury challenged Madison
and Jefferson’s actions in an original man-
damus petition to the Supreme Court — a
procedure authorized by Congress in the
Judiciary Act of 1789.

Chief Justice Marshall’s opinion in

Marbury 1s sometimes wrongly assumed to

-be the intellectual genesis of the federal judi-

ciary’s power to declare acts of Congress
void. That is understandable, given that the
opinion cites no outside sources of authority
in support of its conclusions. The fact
remains, however, that participants in the
ratification debates for the most part
assumed that the Constitution empowered
the judiciary to invalidate unconstitutional
laws. What makes Marbury a landmark
decision, is that it was the first case in which
the judiciary’s power to review and void the
acts of another branch of the federal govern-
ment was asserted. ,

A less adroitly crafted opinion could have
“established” the power of judicial review
only to have it consigned to oblivion by a
resentful Congress and President hell-bent
on ignoring a presumptuous court order
invalidating a statute or executive action.
That did not happen in Marbury. Rather, the

Court avoided a direct confrontation with
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President Jefferson by asserting, without
exercising, its authority to declare presiden-
tial actions unconstitutional. It could not
exercise such authority, the Court explained,
because the statute permitting the dispute to
come before the Court in an original man-
damus petition was itself unconstitutional.
By striking down this relatively inconsequen-
tial statute, the Court created precedent for
its exercise of judicial review over legislative
enactments without alienating Congress.
The act in question had been passed fourteen
years earlier by the Federalists, who were now
in the distinct minority in Congress; more-
over, the net effect of invalidating the statute
was to deprive the Court of jurisdictional
power it would otherwise possess, which
sapped strength from the argument of
detractors that the Court’s motive was to
accumulate power to itself.

Although Marbury set precedent for the
proposition that the federal courts could and
should serve as a check on the political
branches and majoritarian whim without
jeopardizing their independence, such a
proposition has never implied immunity
from criticism. To the contrary, criticism of
the judiciary — including countermajoritar-
ian criticism — has come and gone in cycles,
beginning with the founding generation.
Throughout that time, unpopular decisions
have subjected individual judges to personal
attacks and occasional calls for impeachment
and removal. Never, however, has a judge
been removed from office because of an
unpopular decision alone.

In 1805, the House went so far as to
impeach Justice Samuel Chase for his proce-
dural rulings in an Alien and Sedition Act
case, but the Senate refused to convict. In the
view of a noted scholar testifying before the
Commission, that set a precedent:

[Flrom the conclusion of the pro-
ceedings against Justice Chase to the
present it has remained the general
view, including of most people in the
political branches, that invocation of
the impeachment process is not an
appropriate response to unpopular
judicial decisions.1

Apart from criticizing judges or threat-
ening them with impeachment, the political
branches have occasionally responded to
unpopular judicial decisions by attempting to
limit the courts’ subject matter jurisdiction or
by adjusting the size of the Supreme Court.
As with judicial criticism, efforts to strip the
courts of jurisdiction have risen and receded
in cycles. The same is true of strategic efforts
to alter court size, although no serious effort
has been made in that direction since
President Roosevelt’s widely criticized effort
to pack the Supreme Court.

2. Institutional Independence

Neither the text of the Constitution nor
the convention and ratification debates
establishes a firm foundation for the institu-
tional independence of the federal courts.
Granted, the framers spoke in sweeping
terms of creating three separate and indepen-
dent branches of government, and of an
independent judiciary that could stand up to
the political branches and keep them in
check. To these ends they vested “the judicial
power” in the federal courts, and gave the
judges life tenure and a salary that could not
be diminished, protections that made deci-
sions like Marbury v. Madison possible. But
the framers also gave the political branches
considerable regulatory authority over the
federal courts — the lower federal courts in
particular — and elaborated little on the
scope of that authority in the convention and
ratification debates.

1QOctober 11, 1996 Hearing at 33, 39 (testimony of Stephen Burbank).
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Twelve years after Congress first exer-
cised its power to establish lower federal
courts in the Judiciary Act of 1789, Federalist
and lame duck President John Adams, aided
by a Federalist and lame duck Congress,
passed the Judiciary Act of 1801. Among
other things, the Act established sixteen new
circuit judgeships, which the President and
Senate promptly filled with Federalist judges.

The next year, the Jeffersonian
Republicans passed legislation eliminating
the judgeships established the preceding year.

The congressional debate on the repeal
of the 1801 Act brought the underlying
institutional judicial independence issues
into sharp focus. Those legislators opposed
to the repeal argued that Congress’ power to
establish the lower courts could not be con-
strued to empower Congress to repeal the
courts it established, without eviscerating
judicial independence. Those favoring the
repeal argued, in effect, that Congress could
exercise its plenary regulatory authority over
the judicial office without running afoul of
the constitutional protections afforded judi-
cial office-holders.

The constitutionality of the 1802 repeal
was never conclusively resolved by the
Supreme Court. The episode nevertheless
served to further weaken the judiciary’s
already tenuous claim to independence as an
institution or branch. The point was bluntly
made in an 1808 speech on the Senate floor:

The theory of three distinct depart-
ments in government is, perhaps, not
critically . correct; and although it is
obvious that the framers of our
Constitution proceeded upon this
theory in its formation, yet in the
practical adjustment of the depart-
ments to each other it was found
impossible to carry this theory com-
pletely into effect. ... With respect

to the word independent, as applica-
ble to the Judiciary, it is not correct,
nor justified by the Constitution.
This term is borrowed from Great
Britain, and by some incorrect appre-
hension of its meaning there. . . is
applied here to the department itself
instead of the officers of the depart-
ment. . . .An independent depart-
ment of a Government is conceived
to be a department furnished with
powers to organize itself, and to exe-
cute the peculiar functions assigned
to it without aid, or in other words,
independent of any other depart-
ment. A moment’s attention to the
Constitution will show that this is
not the Constitutional character of
our Judicial department.!?

In certain significant respects, the issue
of whether the judiciary possessed institu-
tional independence remained unripe
throughout the eighteenth and nineteenth
century. The judiciary had no institutional
identity to speak of, being a decentralized
confederation of judges whose sense of
“independence” was derived as much from
geographical isolation as anything else. And
interbranch confrontations that might other-
wise have arisen out of the tension between
the founders’ rhetoric of judicial branch inde-
pendence and the reality of plenary congres-~
sional power to regulate the courts were for
the most part averted, due to congressional
indifference or informal, ad hoc communica-
tion and cooperation between judges and
legislators.

By the turn of the twentieth century,
however, the needs and size of the federal
courts had grown to the point where both

~ Congress and the courts perceived the need

to bureaucratize and centralize the judiciary’s
operations. In 1922, Congress established

PCHARLES HYNEMAN AND GEORGE CAREY, A SECOND FEDERALIST 183-84 (1967) (statement of Senator

William Giles).
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the Conference of Senior Circuit Judges,
later renamed the Judicial Conference of the
United States; in 1934, Congress delegated
the task of procedural rulemaking to the
Supreme Court; and in 1939, Congress
established the Administrative Office of the
United States Courts. Taken together, these
enactments gave rise to the modern federal
judiciary as an institution.

Regardless of whether the Constitution
required Congress to do so, Congress mani-
fested a high degree of deference to the new,
bureaucratized judiciary that it had estab-
lished. It routinely acted on proposals rec-
ommended by the Judicial Conference, and
never once- interfered with procedural rules
promulgated by the Supreme Court from
1934, when the Rules Enabling Act was
passed, to 1973. The net effect was to create
functional independence for the judiciary as
an institution, despite the tenuous founda-
tion for insisting upon it as a constitutional
necessity.



Federal Judicial
Independence: A

Review of Recent |
Issues and Arguments

Recent developments have sparked renewed interest in judicial mdependence
and its limits. These developments have raised institutional and decisional inde-
pendence concerns.

A. DECISIONAL INDEPENDENCE ISSUES

Over the course of the Commission’s hearings, a number of issues surfaced con-
cerning perceived threats to the ability of individual judges to render impartial deci-
sions in individual cases without inappropriate outside interference.

1. Judicial Criticism

In recent years, a number of judges have been criticized, sometimes severely, by'

elected officials, the press and public, for decisions in particular cases. There is,
moreover, reason to suspect that this recent cycle of judicial criticism is and will
remain on the upswing. A booklet widely circulated on Cap1tol H111 urges mem-
bers of Congress to initiate impeachment proceedings against “activist” judges,
regardless of whether such efforts are likely to result in removal:

Even if it seems that an impeachment conviction against a certain official is
unlikely, impeachment should nevertheless be pursued. Why? Because just
the process of impeachment serves as a deterrent. A judge, even if he knows
that he is facing nothing more than a congressional hearing on his conduct,
will usually become more restrained in order to avoid adding “fuel to the
fire” and thus giving more evidence to the critics calling for his removal.!3

This view has not been ignored in Congress. In March 1997, the Majority Whip
of the House of Representatives stated that “[a]s part of our conservative efforts
against judicial activism, we are going after judges”; that “Congress has given up its
responsibility in [overseeing] judges and their performances on the bench, and we
intend to revive that and go after them in a big way.”14

The following episodes of judicial criticism are illustrative of those brought to
the Commission’s attention.

M District Judge Harold Baer (SD.N.Y)): In March 1996, District Judge

Harold Baer ruled on a criminal defendant’s motion to suppress evidence. Several

BDAVID BARTON, IMPEACHMENT! RESTRAINING AN OVERACTIVE JUDICIARY 53 (1996).
4Ralph Z. Hallow, Republicans Out to Impeach “Activist” Jurists, THE WASHINGTON TIMES, March 12, 1997 at
Al

o)

There is...
reason to
suspect that this
recent cycle of
Judicial
criticism is and
will remain on

the upswing.
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men had dropped duffel bags into defen-
dant’s car and fled upon seeing the police.
The police stopped defendant’s car and
found drugs in the bags. The question was
whether those drugs had been seized in an
“unreasonable” search, within the meaning of
the Fourth Amendment. Judge Baer ruled in
favor of defendant. In the neighborhood
where the incident occurred, Judge Baer rea-
soned, people reasonably feared police;
hence, running from the police did not fur-
nish the officers with sufficient reason to
believe that a crime had occurred to justify
the search.!®

The prosecution filed a motion for
reconsideration. While the motion was
pending, then Senate Majority Leader
Robert Dole, and Speaker of the House
Newt Gingrich threatened to initiate
impeachment proceedings against Judge
Baer if he did not change his ruling. The
President suggested, through a spokesman,
that he might request Judge Baer’s resigna-
tion if the ruling were not changed. Judge
Baer ruled in favor of the government on the
motion for reconsideration, concluding that
new information presented at the rehearing
justified the police search.!® Notwithstand-
ing the change of ruling, Baer was later iden-
tified by House Majority Whip Tom DeLay

as an impeachment target.!?

B Circuit Judge Rosemary Barkett: In
April 1992, then Florida Supreme Court
Justice Rosemary Barkett concurred in a dis-
sent written by fellow Justice Parker Lee
McDonald, in Dougan . Florida1® Dougan

had been convicted of a brutal, racially moti-
vated murder, and sentenced to death. The
Florida Supreme Court upheld the sentence;
the dissent, however, argued that the death
penalty was excessive, given the circum-
stances leading up to the murder, which
Justice McDonald described in the following

terms:

[Dougan’s] impatience for change,
for understanding, for reconciliation
matured into taking the illogical and
drastic action of murder. His frustra-
tions, his anger and his obsession of
injustice overcame reason. The vic-
tim was a symbolic representative of
the class causing the perceived injus-
tices.!?

During confirmation proceedings on her
nomination to the United States Court of
Appeals for the Eleventh Circuit, Justice
Barkett’s concurrence in the Dougan dissent
was pointed to as evidence that she “sub-
scribes to the blame-society, blame anybody-
but-the-criminal philosophy of criminal
law,” that “epitomizes the kind of glidge the
American people do not want.”?’ In the
1996 presidential campaign, the above-
quoted passage from Justice McDonald’s dis-
sent in Dougan was characterized by mem-
bers of Congress as “her [Judge Barkett’s]
famous line,”*! and what “Rosemary Barkett,
a Clinton judge. . . wrote.”? And presiden-
tial candidate Robert Dole pointed to her
concurrence in the Dougan dissent as the
basis for listing her among four appointees in

15For a brief description of Judge Baer’s preliminary ruling, see Don Van Natta, Jr. Judges Defend a Colleague From Attacks, NEW
YORK TIMES, March 29, 1996, at B1; Robyn Blumner, Judges Must Be Free of Political Pressure, ST. PETERSBURG TIMES, May

26,1996, at 4D.

16For a description of events culminating in the changeﬂ ruling, see John Goldman, Judge Bows to Pressure, Changes Ruling on Drug

Seizure, L.A. TIMES, April 2, 1996, at A8.
17Ralph Hallow, supra note 14.
18595 So.2d 1, 7 (1992) (McDonald dissenting).
19 14,

20140 Cong. Rec. H4292 ( April 14, 1994) (statement of Senator Smith).
21142 Cong. Rec. H3652 (April 19, 1996) (statement of Representative Baker).
22142 Cong. Rec. H3652 (April 19, 1996} (statement of Representative Scarborough).
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President Clinton’s judicial “hall of shame,”
that together comprised “an all star team of
liberal leniency.”?? -

B District Judge James Beaty: In
December 1995, District Judge James Beaty,
sitting by designation on the United States
Court of Appeals for the Fourth Circuit,
voted with the majority of a three judge panel
to overturn the conviction of and grant a
new trial for murder defendant Timothy
Sherman.?* At the time, Judge Beatty’s
nomination to the United States Court of
Appeals for the Fourth Circuit was pending.
In February 1996, the Senate Judiciary
Committee Chairman said on the floor of
the Senate:

President Clinton is rewarding Judge
Beaty by promoting him. While the
President cannot force activist, soft-
on-crime judges to resign, he can
choose to keep them where they are
instead of promoting them to the
appellate courts where they can do
even more damage to the law and to
our communities. Maybe he ought
to withdraw the nomination.?5

B Judge Fred Biery: In the November
1996 elections, two Democratic candidates
for Val Verde, Texas county offices were
defeated by Republicans on the strength of
800 absentee ballots cast by military base
personnel.26 Plaintiff filed suit in federal dis-
trict court in December, seeking to enjoin the
Republican winners from taking office. A
temporary restraining order was issued, and a

hearing was held in January, at which plain-

tiff presented evidence showing that none of
the military voters currently lived in the
county and that a majority had not lived
there for six years. On January 24, Judge
Fred Biery issued a preliminary injunction
(the temporary restraining order had been
issued by a different judge) and referred the
case to state courts for residency rulings.

In March 1997, it was reported that a
Texas congressman was taking the lead in
drawing up articles of impeachment against

Judge Biery?” It was further reported that -

the congressman “would really like to see the
results of being able to use articles of
impeachment to stop judicial activism,” and
was “seriously looking into impeachment as
an option in this case,” but that “this is a very
serious move, and we do not want to make it
until we are certain we are on firm constitu-
tional footing.”?®

B Chief Judge Thelton Henderson: In

December 1996, Chief Judge Thelton
Henderson preliminarily enjoined imple-
mentation of California Proposition 209, a
voter-approved ban on race and gender pref-
erences in state hiring and college admis-

‘sions. Judge Henderson issued the prelimi-

nary injunction on the grounds that
Proposition 209 would likely be found to vio-
late the Equal Protection clause of the
Fourteenth Amendment and the Civil
Rights Act of 1964. The House Majority
Whip identified Judge Henderson as a tar-
get for impeachment because of his deci-
sion,?> which was later reversed by the
United States Court of Appeals for the
Ninth Circuit. '

2Ceci Connolly, Dole Criticizes Clinton's Choice of Judges, ST. PETERSBURG TIMES, April 20, 1996, at Al.
24The question before the court was whether a juror who visited the scene of the crime during jury deliberations, and then shared
that information with the other jurors, constituted harmless error for the conviction,

ZQctober 11, 1996 Hearing at 94.

26The facts described in the remainder of this paragraph were reported in Ross E. Milloy, Suit Fights Absentee Vote By Soldiers, N.Y.

TIMES , March 2, 1997 at A22.
27Ralph Hallow, supra note 14.
28 1d,
P14
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M District Judge Norma L. Shapiro: In
1983, Judge Shapiro dismissed a suit filed by
a prisoner in a Philadelphia jail overcrowd-
ing case, concluding that the case was appro-
priate for judicial abstention. The Court of
Appeals reversed Judge Shapiro’s decision
and ordered her to intervene3® A few
months later, the City of Philadelphia pre-
sented Judge Shapiro with a consent decree
that left it to the court to impose a prison
population cap. Judge Shapiro, after inspect-
ing the prisons and after due deliberation,
approved the decree. :

The Philadelphia District Attorney then
petitioned to intervene. Judge Shapiro
denied the petition, and the denial was
affirmed by the Court of Appeals. The
Pennsylvania General Assembly then passed
a statute authorizing the District Attorney to
intervene. Judge Shapiro, however, held the
statute unconstitutional on separation of
powers grounds, and was again affirmed on
appeal. :
Over the course of the l1t1gat10n, Judge

- Shapiro was criticized by successive district

attorneys. One addressed community groups
on a monthly basis condemning the judge’s
conduct. A local newspaper editor identified
her as “public enemy number one” and ran a

daily article accompanying Judge Shapiro’s

‘photograph, that listed the previous day’s

arrestees who Judge Shapiro was p fortedly
responsible for releasing from jail.3!

Wall Street Journal published an article on
the case, that was -inserted in the
Congressional Record by Senator Dole, who,
in Judge Shapiro’s words, labeled her “the
second most activist judge in the country
who likes releasing criminals because she
doesn't care about law and order.”32

B Supreme Court Justice Clarence
Thomas: A former clerk to Justice Clarence
Thomas complained that critics of “judge-
bashing” unjustifiably excluded Justice
Thomas from their list of victimized
judges.33 He recounted a barrage of criticism
Justice Thomas has received since joining the
Supreme Court, which included accusations
that Justice Thomas “perjured himself during
h1s confirmation hearings,” and that he is the

youngest cruelest Justice.”* One law pro-
fessor “argued that Justice Thomas’ votes on
the Court should not be counted”; a journal-
ist “declared that she hoped ]ust1ce Thomas’
wife fed him a high cholesterol diet so that
he would suffer from heart disease”; and var-
ious groups have “attempted to prevent him
from speaking at public ceremonies and
events because of disagreement with his judi-
cial views.”5 7

Witnesses before the Commission who
addressed the issue were unanimous in the
view that judges are not above criticism.36
Witnesses acknowledged that criticism
of judicial decisions — including severe
criticism — was a healthy and valuable part

30December 13, 1996 Hearing at 191, 198-199 (testimony of Judge Norma L. Shapiro)(“I decided [the case] was appropriate for

judicial abstention because the state courts had been involved for 25 years in trying to deal with the conditions and had declared them
unconstitutional perhaps 10 or 15 yeiu's before. The Court of Appeals felt that the decision of the state courts, the 450 orders or some-
thing, did not preclude my getting involved because they hadn't been concerned with awarding damages to prisoners, past, present
and future, and it was an improper case for federal judicial abstention,”)

31December 13, 1996 Hearing at 200, 201 (testimony of Norma Shapiro).

3214, at 201- 202.

33The witness, Professor John Choon Yoo, was nevertheless of the view that judicial criticism posed no threat to judicial indepen-
dence. Prepared statement of John Choon Yoo, February 21, 1997.

3414, at 5.

3514

36See ,e.g., December 13, 1996 Hearing at 43, 50 (testimony of Judge John Walker) (“I don't want to suggest that discussion,
indeed forceful criticism of particular decisions of particular courts is somehow inappropriate.”); October 11, 1996 Hearing at 33, 84-
85 (“I think vigorous criticism, Harry Truman-type criticism, is just dandy.”); id. at 91, 96 (testimony of Nan Aron)(“[Ploliticians are
free to criticize and should criticize.”); id. at 101, 107 (testimony of Thomas Jipping) (“Things like analysis, criticism, even by
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of the democratic process:3’  “[Plrincipled
criticism serves as an invaluable corrective of
otherwise unrealized error.”3®  Moreover,
there was no suggestion that the press, public
or politicians could or should be subject to
formal sanction for non-defamatory criticism
of judges.3® There was disagreement, how-
ever, as to whether certain forms of criticism,
even if constitutionally protected, under-
mined -the judiciary’s decisional indepen-
dence and were therefore inappropriate.
Some were troubled by inappropriate or
excessive criticism, which they variously

a particular decision;*! and criticism that
seeks to influence the outcome of a pending
case.*? They viewed inappropriate judicial
criticism as undermining judicial indepen-
dence in two ways.

First, some were concerned that inappro-
priate criticism may in fact influence judicial
decision-making. As one judge testified,
“Judges are human, and thus, perhaps
depending on the thickness of a particular
judge’s skin, are not invulnerable to the influ-
ence of pohtlcal pressure. To rely on consti-
tutional protections alone, I think, is not

defined as including “personalized attacks enough.”®3 Another witness cautioned:
that are focused simply on the result of a
judge’s decision without any consideration of
its legal reasoning or of the facts of the
case”;*0 threats to impeach, remove or
request the resignation of a judge because of

[H]ow would you like to try to pre-
sent a motion to suppress to [Judge
Baer] the following week in a high-
profile case? And if you think that

he could divorce himself from what

3(...continued)

politicians of what judges do are not threats to judicial independence at all.”}; id. at 113, 118 (testimony of Andrew Coats)(“[Elvery-
body knows that there’s going to be constant criticism of all our institutions in government, and certainly the judiciary is not exempt
from that.”); prepared statement of John Yoo, February 21, 1997 at 3 (“Although this political attention and criticism of judges has
concerned some of those who testified before this Commission, and evidently concemed leaders of the ABA, I find nothing wrong
with it.”).

3Daniel Troy, Associate Scholar of Legal Studies at the American Enterprise Institute, put it this way: “[ T]he Commission should

make clear that scrutiny of and debate about judicial decisions in law reviews, professional journals, and newspapers is natural, legiti-
mate, and in most cases beneficial.” December 13, 1996 Hearing at 5, 14 (testimony of Daniel Troy).

38December 13, 1996 Hearing at 43, 50 (testimony of John Walker). .

398ee; e.g., December 13, 1996 Hearing at 43, 51 (testimony of John Walker) (“Nor do I suggest that personal or partisan criticism
is somehow outside the tradition of-our freedom of expression.”); id. at 5, 28 (testimony of Daniel Troy) (“[TJo have the bar sanction
somebody without requiring a judge to actually sue the lawyer for libel does not trouble me, but anything short of ‘demonstrably false
and misleading’ does trouble me.”); October 11,1996 Hearing at 33, 83-84 (testimony of Stephen Burbank) (“|W]e ought to embrace
as applicable as a matter of discipline, obviously, for all public officials . . . that one should not falsely or with reckless disregard for its
truth or falsehood impugn the qualifications of the integrity of a federal judge.”).

“©December 13,1996 Hearing at 43, 54 (testimony of John Walker). Professor Burbank made a similar point, that politicians who
state that “federal judges are making decisions based on their political affiliations or because of loyalty to the appointing power . . . can-

not perhaps be disciplined for making such statements, nonetheless public officials and others in similar positions ought fairly to be
brought to judgment in the court of public opinion.” October 11, 1996 Hearing at 33, 85 (testimony of Stephen Burbank).
4“1Qctober 11 hearing at 199, 201 (testimony of Stephen Wermiel) (“[T]he idea that one might ask a judge to resign or to be
impeached because one disagrees substantively with that judge’s decision making is outrageous and, to me, suggests very directly that
we ought to be quite concerned about judicial independence.”); id. at 113, 122 (testimony of Andrew Coats) (“[ Tlhere is a difference
between criticism of a kind of decision or criticism of a range of decisions or criticism of attitudes and threats of removal of judges.
And maybe that’s where the line ought to be drawn.”).

#2Qctober 11,1996 Hearing at 113, 139-140 (testimony of Andrew Coats) (“[T]he pending case aspects of [the Baer episode]
seems to me to make it somewhat more difficult. . .. I guess that interference in the process seems to me to be more of a danger than
just the criticism after the fact.”); id, at 101, 141 (testimony of Thomas Jipping)(“I think the line [Andrew Coats] suggested about a
pending case is valuable.”).

BDecember 13, 1996 Hearing, at 43, 51 (testimony of John Walker). Judge Walker also quoted Judge William Hoeveler for a
similar proposition: “Even though we have life tenure, we're human; don't ever think that we're not subject to outside pressures.” I.
Judge Louis Pollack, when asked whether he sensed any “intimidation impact” on federal judges as a result of “criticism” or “demagogic
attacks”, responded that “intimidation is too strong. I think what I would sense is caution. It would be nice to make a decision that

Witnesses. ..
were
unanimous

in the view
that judges are
not above

criticism.
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happened to him the previous week dence that the exercise of judicial
and rule fairly and accurately on the power 1s being applied properly and
motion, I think that’s quite a leap of objectively.

faith and I'm not sure it is so. As my colleague Judge Jane Roth
observed . . . “Judicial independence
is not only important to the judicial
system. The independence of the
judiciary ‘must be credible to those

being judged.”

Second, some witnesses were concerned
that inappropriate judicial criticism under-
mined public confidence in the judiciary and
judicial independence, regardless of whether
such criticism would in fact influence judicial
decision making: ' Not all witnesses testifying before the
Commission regarded criticism as a threat to
judicial independence. Some were reluctant

. to draw lines between appropriate and inap-
gant campaign statement of [then WV IDEs beween approp nd inap
Sy . o propriate judicial criticism.* Such lines, they
Presidential candidate] William . . . .
Howard Taft . .. when he said: I love argued, are difficult if not impossible to draw
o X when the speaker is within his constitutional
rights to criticize, and any attempt to do so

. ives rise to the specter of censorship.4’
we shall meet hereafter in heaven g ¢ sp ship
. ” Moreover, there is no need to cordon off a
under a just God.

On’ the other hand, public zone of “inappropriate” criticism, because

federal judges are already adequately insu-
lated from such criticism. As one witness
testified:

I do not .. . expect a contempo-
rary politician to echo the extrava-

judges, and I love courts. They are
my ideals. They typify on earth what

denunciations and statements of lack
of confidence in the judiciary . . .
inevitably undermine public confi-

43(_, .continued)

doesn't necessarily get closer than about page 23 to anybody’s attention who is reading the next day's newspapers.” October 11, 1996
Hearing at 15, 79 (testimony of Louis Pollack). Andrew Coats, then incoming President of the American College of Trial Judges,
went further than Judge Pollack, observing: “I heard this morning that some backed away from the word ‘intimidation’ and liked ‘cau-
tion’ better. As a trial lawyer, I do think there is the serious danger of an intimidation factor because I think we're dealing with the sit-
uation in a context which is unusual which has not been there before.” I, at 113, 117-18 (testimony of Andrew Coats).

#QOctober 11, 1996 Hearing at 113, 121 (testimony of Andrew Coats).

“SFebruary 21, 1997 Hearing at 156, 167-68 (testimony of Joseph Rodriguez). See aso, October 11, 1996 Hearing at 33, 85 (tes-
timony of Stephen Burbank)(“It’s comments [of public officials] that will cause the public to misunderstand what this process is about
that I think should cause [us] to be concerned about judicial independence. If the public believes that federal judges are making deci-
sions based on their political affiliations or because of loyalty to the appointing power, that casts a pall over the whole process.”);
December 13, 1996 Hearing at 109, 111 (testimony of John Domino) (‘{T]he courts have neither the power of the purse nor the
sword. That means. . . the power of the courts is rooted in the public’s acceptance of legitimacy of judicial authority. If the public loses
confidence or withdraws its support, then the integrity of judicial authority becomes threatened.”); Gilbert Merritt, Judge Bashing Only
Undermines Public Confidence in the Judiciary, NASHVILLE BANNER, July 7, 1996 at A11 (“The independence of the judiciary is
fragile and rests in large measure upon the continued confidence of the public. If either judicial misbehavior or intemperate judge-
bashing undermine that independence, we will have failed to learn the lesson of the farmer and the goose that laid the golden eggs:
In our shortsighted need for one good meal, we will have killed the goose that lays the golden eggs of liberty and justice.”).

4December 13, 1996 Hearing at 5, 20 {testimony of Daniel Troy)(“[Olne can imagine hypotheticals that would constitute . . .
speech that is inappropriate. But I think that any rule that this Commission, that the ABA, or certainly that any state jurisdiction
would adopt would not only, in the state context, be of dubious constitutionality, but the [game] would not be worth the candle.”); pre-
pared testimony of Thomas Jipping, October 11, 1996 (‘1 think it is clear that some things popularly called threats to judicial inde-
pendence are not threats at all. Analyzing, critiquing, or even criticizing what judges do — either by individuals or by politicians —
is not a threat to judicial independence at all.”).

4TDecember 13, 1996 Hearing at 5, 21 (testimony of Daniel Troy) (opposing the suggestion that the Commission develop a pro-
cedure for bar organizations to follow in responding to what they conclude is inappropriate criticism, because “it’s just too open to
abuse. There’s a reason why we have a First Amendment and we’re opposed to censorship.”).
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[T]he ultimate protection of an
independent judiciary is the one the
framers came up with, guaranteeing
judges life tenure and protecting
their salary . ... So protected, any
judge worth his or her salt will be

" able to withstand some public criti-
cism.*®

Thus, when judges are criticized for bad
decisions, they are free to ignore such criti-
cism.* If they are not strong-willed enough
to do so, then, as one scholar put it “[t]he
sensitivity of these judges to political events

2. Public Confidence

In the views of some, public confidence
in the judiciary was being undermined by far
more than isolated episodes of judicial criti-
cism. One witness, representing the Western
Regional Counsel to the NAACP Legal
Defense and Education Fund, acknowledged
what she perceived to be the adverse impact
of unjust criticism on judicial independence,
but found it impossible to counteract within
the “underclass,” which she defined as
including “poor people of every race.”? She
attributed underclass cynicism about the

judiciary to a lack of understanding of the
judicial system, coupled with a series of
events that have engendered skepticism: high
incarceration rates in poor neighborhoods;
disproportionately high sentences for
offenses involving drugs prevalent in poor
communities, such as crack cocaine, as com-
pared to powder cocaine; and highly publi-
cized trials, such as the Rodney ng and
OJ. Simpson prosecutions.

A representative of a local bar association
made a related point that when the judicial
system is, in most places, “overwhelmingly

perhaps shows that they were unsuited to the
federal bench in the first place.””® Moreover,
a media representative noted that when inap-
propriate or excessive criticism is published,
it is ordinarily neutralized by counter-
reports, so that, in the case of Judge Baer,

[T]he end result [was that] things
reached an equilibrium and I think
the good sense of the American peo-
ple penetrated what was happening
there and made i 1t unworthy of being
carried too far.>!

*8December 13, 1996 Hearing at 5, 14 (testimony of Daniel Troy); see also, prepared statement of John Choon Yoo, February 21,
1997, at 4 (“So long as criticism of the judiciary does not transform itself into attempts to eliminate the Constitution’s guarantees for
judicial independence or to misuse the impeachment power, there is nothing to worry about. Judges do not need protection from crit-
icism; they are the only officials of our national government that are institutionally insulated from political pressure and popular opin-
ion.”).

“IThese witnesses thus did not believe that the criticism of Judges Baer, Shapiro or Beaty was problematic. Daniel Troy reacted
to a “hypothetical” situation that tracked the facts of Judge Shapiro’s experience, by saying “the judiciary is not a place for people who
are concerned about popularity contests.” December 13 Hearing at 5, 23 (testimony of Daniel Troy). After testifying before the
Commission, Thomas Jipping noted that Judge Beaty’s decision, in the case criticized by Senator Hatch, was ultimately reversed by
the Fourth Circuit sitting en banc, which “exposes leftist claims that discussion and even criticism of judicial decisions threaten judi-
cial independence. What they really want is for liberal activist judges to be able to run the country in peace.” Thomas Jipping, Poor
Judgment, THE WASHINGTON TIMES, October 29, 1996, at A17. Court television anchor Fred Graham characterized Judge
Baer’s initial ruling as “foolish and wrong-headed,” and noted that Baer agreed after “some reflection and maybe a lirtle jaw-boning
from Senator Dole and the White House,” which, Graham concluded, was “a good thing for . . . the federal judiciary and all of us.”
October 11, 1996 Hearing at 192, 193 (testimony of Fred Graham). Professor Yoo added that if Judge Baer's change of ruling made
him appear beholden to the political branches, “Judge Baer, not the President and not Senator Dole, is the individual responsible for
threatening judicial independence, specifically by showing himself to be so readily influenced by the political winds.” Prepared
Statement of John Choon Yoo, February 21, 1997 at 4.

30Prepared statement of John Choon Yoo, February 21, 1997 at 4.

510ctober 11, 1996 Hearing at 192, 197 (testimony of Fred Graham).

52February 21, 1996 Hearing at 245 (testimony of Constance L. Rice).

5314, at 244-46.
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white male. . . minorities coming into that
system do not believe frequently that they are
going to, in fact, be dealt with on a fair basis
because they don't feel that the system itself
is constituted in a fair fashion.” ** Her com-
ments were directed to the California state
judicial system. Race and gender bias stud-
ies conducted in the federal system have
reached similar conclusions.>

3. Judicial Activism

Some witnesses suggested that judges are
not victims of their harsh critics, but of their
own activism. Daniel Troy argued that
judges are “increasingly involving themselves
in political disputes where they have no war-
rant to do 50.”°® Edwin Meese and Rhett
Dehart cite the following examples of such
activism in a recent book chapter:

Activist court decisions have had an
- adverse impact on nearly every aspect
of public policy. Among the most

recent examples are:
M Imposing racial preferences and
quotas; :

B Creating a “right” to public welfare
assistance;

Weakening criminal procedures;
Lowering hiring standards;

Interfering in state legislative reap-
portionment;

B “Discovering” a right to an abortion;
B Overturning state referenda.’’

For Daniel Troy, such decisions help to

explain the recent increase of judicial
criticism:

[1]f courts are going to constitution-
alize vast areas of our public policy,
thereby preventing the people from
governing themselves, it’s not rea-
sonable to. expect that the judiciary
will be b(;,}gfond criticism, even harsh

criticism.

Professor Daniel Meador observed that
“the judges themselves can be potential
threats to judicial independence by what they
do.”? A former federal judge added that:
“The judiciary needs to be extremely sensi-
tive in exercising its power of judicial review
— not to overstep and antagonize the leg-
islative branch. These powers should be used
with great caution and circumspection.”®?

District Judge Gerald Rosen made the point

succinctly in a recent speech:

What those of us in the judiciary
must always remember is that if we
begin to exceed our limited constitu-
tional role of interpreting the laws
and the Constitution and becoming
super-legislators, invading the
provinces of the policy branches of
government by blithely striking
down statutes, regulations and popu-
lar referenda . . . we will without
question engender a response from
policy makers and the people. The
response may at first be incremental,
aimed only at specific judicial action
itself. But, if judicial excesses come

S‘Fcbrua.ry 21, 1997 Hearing at 73, 98, 99 (testimony of Drucilla Ramey).
55For a summary of the studies to date, see Judith Resnik, Activities and Publications of Courts and Organizations of Judges and Bar
Associations Concerned About the Effects of Gender, Race and Ethnicity in the Courts and the Legal Profession (paper presented to the

Federalist Society, August 6, 1995).

56December 13, 1996 Hearing at 5, 10 (testimony of Daniel Troy).
S7TEDWIN MEESE 11l AND RHETT DEHART, Reining in the Federal Judiciary, MANDATE FOR LEADERSHIP 1V:

TURNING IDEAS INTO ACTIONS 247(1996).
84, ar 12.

59December 13, 1996 Hearing at 161, 168 (tesimony of Daniel Meador).
February 21, 1997 Hearing at 13, 17 (testimony of Charles Renfrew).
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to be viewed as commonplace, I initiatives . . .here in California against the
believe the response will be systemic yardstick. . . of the Constitution.”* The
and broad-based, going to the heart . President of the Asian Pacific Bar
of our independent power.! Association of California made a similar
. . . oint with respect to minority groups: “The
For these witnesses, were judges to exercise POt P Ority groups: Lh
. experience of Asian-Americans in California
greater restraint, it would mute the charge of . . s
shows that an independent judiciary can and
Jud1c1a1 activism and end the threat it poses . . L
to the tud; legitima must play a role in protecting minorities from
o the judiciary’s legitimacy.** . legislation that is unconstitutiorial even if
Others disagreed. The Executive A s
. ! that legislation may be popular at the time.
Director and General Counsel of the Bar . .
o . . Professor Erwin Chemerinsky went a
Association of San Francisco emphasized the
. y o8 7. . step further. “I am unsure of exactly what
importance of a countermajoritarian judi-
iarv that is independent enouch fo make Jud1c1al activism’ means. ... My sense is that
3??;. ns that so rg etimes overri%:le maior it 1s a label that critics use to attack decisions
=CIS10 at s Jonty  at they do not like.”®¢ Thus, Chemerinsky
will. « .
' suggested that political conservatives focus ...if we begin
While. . . Mr. Troy spoke of com- ~  their attack on liberal Jud1c1a1 activism.’ If, ‘0 J
mentators who are justifiably — he however, judicial activism means “disregard exceed our
said — amazed that a judge is appar- of precedent and overturning the decisionsof  Jimited
ently willing to overturn the democ- the elected branches of government,” then, in :utional
ratically arrived at decision of the his view, “the conservative attack on judicial constifutiona
people of California, we, in fact, see it activism is particularly ironic because today  yole... we will
as the very essence of what an inde- the activism on the Supreme Court is '
pendent judiciary is all about63 entirely in a conservative direction.”6® engender a A
o L » « Chemerinsky questioned the relevance of  espomse from
With respect to women,” she argued, “weas . .~ .. . h Y4 »
a class have had to dewend on brave and judicial activism to a discussion of recent )
. . pet : developments affecting judicial indepen- policy makers
independent judges. . . to measure and, when dence. Quoting from M:Culloch v. Maryland
appropriate, strike down laws including ’ 8 ey ~ and the peaple.

for the proposition that the Constitution is

6)udge Gerald Rosen, Remarks at Kalamazoo College 13-14 (November 21, 1996) (available at the ABA Governmental Affairs
Office).

2December 13, 1996 Hearing at 5, 15 (testimony of Daniel Troy) (“A bit more restraint on the part of the courts will reduce crit-
icism of judges.™; id. at 161, 181 (testimony of Daniel Meador) (“[ TThe only remedy I know for [criticism arising out of the courts’
exercise of judicial review]. . . lies with the judges themselves. They have it within their power to stick closely, I would say, to clear
warrants in the Constitution.”); October 11, 1996 Hearing 101, 113 (testimony of Thomas Jipping) (“If judges were to observe that
substantive independence which keeps them in a more restrained, separate from politics kind of role, there would not be the calls there
are today, and they are growing ones, to changc the institutional side.”).

&3February 21, 1997 Hearing at 73, 81 (testimony of Drucilla Ramey).

6414 at 77.

6514. at 88, 89 (testimony of Kevin Fong).

¢Prepared statement of Erwin Chemerinsky, February 21, 1997 at 2.

7Opponents of judicial activism, however, contend that they opposé conservative as well as liberal activism. Se, e, g Remarks of
Sen. Orrin Hatch ‘Before the Federalist Society's 10th Annwer.rmy Lawyers Convention, November 15, 1996 at 4 (‘| Wlhen we commis-
sion judicial activists who distort the Constitution to impose their own values, policy preferences, or visions of what is just and right.

. [w]e risk converting our constitutional democracy into a ‘Government by Judiciary.’ This is as unacceptable when the results are

favorcd by conservatives as when the results are cheered by liberals.”).

88Prepared Statement of Erwin Chemerinsky, February 21, 1997 at 2. As evidence of the Court’s conservative judicial activism,
Chemerinsky pointed to the Court decisions dismantling federal, state and local affirmative action programs; striking down statutes
on the grounds that they exceeded the scope of the commerce clause or violated the Tenth Amendment; and overturning very recent
decisions concerning the Eleventh Amendment, the double jeopardy clause, and victim impact statements. I. at 2-3.
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“intended to endure for ages to come, and
consequently [is] to be adapted to various
crises of human affairs,” he concluded that
judicial activism — conservative and liberal
— is and always has been a necessary and
inevitable part of a democracy that depends
for its success upon the interpretation of a
constitution “written in open-textured lan-
guage using phrases such as ‘due process of
law;” ‘cruel and unusual punishment,” and
‘equal protection of the laws.”?

4. Judicial Appointments

Witnesses were in general agreement
that the President and members of the
Senate Judiciary Committee have a legiti-
mate interest in questioning candidates. for
judicial office about a variety of matters.”
Professor Daniel Meador, however, pointed
out that the judicial selection process can,
and perhaps does, impinge on the judiciary’s
decisional independence at two different
points. First, the President may seek assur-
ances from the candidate that he or she will
decide certain issues certain ways, as a - pre-
requisite to nomination:

What we have since the early years
of the Reagan administration is a
process in which prospects for nom-
-inations undergo intensive inter-
views by lawyers in the Justice
Department or the White House,
and sometimes both. This is per-
ceived by a lot of people as posing a
threat to judicial independence, both
in reality as well as appearance, by at
least appearing to try to extract from
the judge a commitment or some
indication of positions to be taken

69 Id.

later on issues that will come before
the courts.’?

Second, the Senate may seek to extract com-
parable assurances from nominees, as a pre-
requisite to confirmation:

[W]e get into the Senatorial confir-
mation process and whether that
poses some potential threat to judi-
cial independence, and I'm inclined
to think that it might, at least to the
appearance of it and maybe to the
reality, depending on how these
hearings are conducted. But there
are undoubtedly efforts, I think, in
some of these hearings to extract
positions or commitments about
legal issues that will come before the
courts. Now, the nominee can
attempt to resist that, but a nominee
~does so at his peril.”2

Professor Meador was a member of the
Miller Center Commission on the Selection
of Federal Judges which issued its report.on
May 15, 1996. In addition to the concerns
he raised, the Commission was likewise con-
cerned by the chronic delays in the nomina-
tion and confirmation process and the
heightened focus on ideology in the appoint-
ment process, which leaves the impression

‘with the public that judges are not indepen-

dent and impartial, but ideological and parti-
san:

To make ideology an issue in the
confirmation process is to suggest
that the legal process is and should
be a political one. That is not only

wrong as a matter of political science;

70See, e.g., December 13, 1996 Hearing at 121, 124 (testimony of Robert Katzmann)(“[1]f you look at the confirmation process,
the Senate must learn enough about nominees to be able to evaluate their fitness.”); id at 43, 82 (testimony of John Walker) (“I don't
view the judicial confirmation process as a threat to judicial independence. I think that is the appropriate point at which all consider-
ations, including political considerations, can come to bear on the appointment of a particular individual for 2 lifetime position.”).

7114, at 161, 169 (testimony of Daniel Meador).
214, at 170-71.
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it also serves to weaken public confi-
dence in the courts. Just as candi-
dates put aside their partisan views
when appointed to the bench, so too
should they put aside ideology. To
 retain either is to betray dedication to
the process of impartial judging.”?

5.- Congressional Modification of
Judicial Decisions

The Constitution delegates to the federal
judiciary the exclusive authority to exercise
“the judicial power.” The exclusivity of this
delegation has been construed to forbid
Congress from exercising judicial power by
prescribing rules of decision in targeted,
pending cases,’# or by disturbing or rescind-
ing the final decisions of federal courts.” At
the same time, Congress does have the power
to amend substantive law and make such law
applicable retroactively, which may require
appellate courts to apply the new law to
pending cases and modify lower court judg-

ments accordingly.”®
' The point at which Congress ceases -to
exercise legislative power and begins to exer-
cise judicial power — and thereby threatens
the judiciary’s decisional independence —
remains uncertain. In Plaut v.- Spendthrift
Farms, Inc., the Supreme Court held that
Congress could not order courts to reopen
final judgments in cases previously dismissed
as time-barred by the applicable statute of
limitations.”” More recently, Congress inter-
vened in pending criminal proceedings
against Oklahoma City bombing suspect
Timothy McVeigh on two separate occa-
sions. First, Congress provided for closed-

circuit television broadcast of the proceed-
ings to victims and families in Oklahoma
City. Later, Congress permitted witnesses
who may be asked to furnish victim-impact
testimony to view or attend the trial.
Although neither congressional action dis-
turbed a final judgment as in Plaut, both
involved targeted congressional intervention
in a specific, pending case, and both raise
questions as to whether Congress was
intruding upon core judicial functions.

B. INSTITUTIONAL _
INDEPENDENCE ISSUES

In the introduction to his 71996 Year-End
Report on the Federal Judiciary, Chief Justice
Rehnquist distilled the essence of what may
be an intractable issue concerning the judi-
ciary’s institutional or branch independence:

Once again this year — in my
eleventh annual report on the state of
the judiciary — I am struck by the
paradox of judicial independence in
the United States: we have as inde-
pendent a judiciary as I know of in
any democracy, and yet the judges are
very much dependent on the
Legislative and Executive branches
for the enactment of laws to enable
the judges to do a better job of
administering justice.

Witnesses testifying before the Com-
mission were in general agreement that the
judiciary is a separate, coequal branch of gov-
ernment, and that it alone has the constitu-
tional authority to exercise “the judicial

SIMPROVING THE PROCESS OF APPOINTING FEDERAL JUDGES: A REPORT OF THE MILLER CENTER
COMMISSION ON THE SELECTION OF FEDERAL JUDGES 11-12 (1996).

74United Srtates v. Klein, 13 Whall. 128 (1872).
75Plaut v. Spendthrift Farms, Inc., 115 S. Ct. 1447 (1995).

7614; see also United States v. Schooner Peggy, 1 Cranch 103 (1801).

77115 S. Cr. 1447 (1995).

78C . William H. Rehnquist, 1996 Year-End Report on the Federal  Judiciary, January 1, 1997.
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power.””? As a logical corollary, the political
branches lack the constitutional authority to
exercise judicial power, and if they attempt to
usurp it, the judiciary has the inherent
authority to preserve its independence as an
institution and resist such encroachments.%

Congress, however, has an important
constitutional role to play in regulating the
judiciary, given its powers to establish the
lower federal courts, to regulate the Supreme
Court’s appellate jurisdiction, to impeach
and remove judges, and to enact laws neces-
sary and proper for carrying these powers
into execution. The pervasiveness of that role
was described in the following way:

In Congress, as well as in state legis-
latures, throughout -our history we
find a very substantial involvement
by the legislative branch in the judi-
cial branch. If you think about every-
thing we have there by way of legisla-
tive enactments — times and places
of holding courts, number of judges,
compensation of judges, provision for
all other judicial personnel, jurisdic-
tion, substantive rules of decision and
procedure — all of that is there in
large quantity and always has been-®!

Theoretically, then, a line separates con-
stitutional legislative oversight of the courts
from unconstitutional usurpation of core
judicial functions. Some have argued that

Congress has crossed that line in certain
instances.2  One witness, testifying on
behalf of the Judicial Conference, allowed
that “Congress, for the most part, does a
good job in its oversight of the judiciary,”3
but raised the specter of legislative oversight
degenerating into unconstitutional over-

-reaching:

It is safe to say that the happiness,
effectiveness, stability and indepen-
dence of the federal judiciary
depends to a large extent on
Congress. If the legislative branch is
responsive to our needs, we shall
remain one of the most durable lega-
cies of the founders of this nation. If
it is not, then suspicion, underfund-
ing, minute oversight, and capricious
additions to workload may become
the equivalent of a constitutional
amendment effectively repealing

Article IT1.84

Others, however, view the “core” judicial
power as more limited in scope. Relative to
decisional independence, they regard the
judiciary’s institutional independence as hav-
ing “less claim in history, in practice, and
[one which] is indeed a murky area.”8> They
therefore assert that congressional regulation
of the judiciary as an institution will rarely,
if ever, rise to the stature of a constitu-
tional violation.8¢ At a minimum, without

9Qctober 11, 1996 Hearing at 101, 103 (testimony of Thomas Jipping) (“The judiciary is part of an overall governmental struc-
ture that the Framers of the Constitution and the Founders of the country created as a coequal branch of the federal government.”);
December 13, 1996 Hearing at 43, 46-47 (testimony of John Walker) (“The judiciary’s place as a third coordinate, coequal, but sep-
arate branch of government was anchored, then, in Article III of the Constitution.”).

80December 13,1996 Hearing at 161, 172 (testimony of Daniel Meador) (“[Tlhere is probably a hard core of inherent judicial

authority that is beyond legislative reach.”).

81December 13, 1996 Hearing at 161, 172 (testimony of Daniel Meador).
828, ¢, g.» Linda Mullenix, Unconstitutional Rulemaking: the Civil Justice Reform Act and Separatzan of Powers, 77 MINN. L. REV.

. 1283 (1993) (arguing that the Civil Justice Reform Act is unconstitutional).

8February 21, 1997 Hearing at 156, 157 (Testimony of Joseph Rodriguez).

84 Id. at 158-59.

8December 13, 1996 Hearing at 171-72 (testimony of Daniel Mcador) See also, Russell Wheeler, The Emerging Judicial Branch:
Luongo Lecture to the Historical Society of the Eastern District of Pennsylvania, December 11, 1996.

86Qctober 11, 1996 Hearing at 33 (testimony of Stephen Burbank) (rejecting the argument that the Civil Justice Reform Act or
congressional intercession in rulemaking violates the separation of powers, concluding that “you need not be concerned that the con-
stitutional zone of independence will very often, if ever, be involved in discussions of the appropriate norms in that area.”).
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well-developed case precedent, the constitu-
tional limits of Congress’ regulatory author-
ity over the judiciary remain largely specula-
tive.

Some witnesses nevertheless stressed
what Professor Burbank characterized as the
“need to . . . rationalize the relationship
between Congress and the judiciary in mak-
ing rules for procedure of the federal courts
and for judicial administration,”®® not as a
matter of constitutional law, but as a matter of
good government.8 In the past several years,
the political branches have taken a number of
actions that arguably restrict the judiciary’s
institutional autonomy. Some label such
actions’ ill-considered micromanagement of
the third branch by the first; others consider it
appropriate oversight of the courts.

The tension between oversight and
micromanagement was described in the fol-
lowing terms:

From the judge’s perspective . . .
the challenge for the Congress is . . .
to engage in oversight without
~ micromanagement. From the con-
gressional perspective, the challenge
for the judiciary is to understand that
not every disagreement is a threat to
independence, that inquiry into how
the judiciary sgends its money is not

a hostile act.” :

A representative of the Federal Judges

Association offered the following distinction
between legitimate congressional oversight

and micromanagement:

The question, I think, is really who
should actually be managing the
affairs of the judiciary in terms of
making the appropriate decisions
about how the judiciary should func-
tion, meet its caseload requirements,
manage itself. And we think that as
a general matter, the governing bod-
ies of the judicial branch are in that
position. Now Congress can and
should exercise oversight. They
should hold hearings. They should
make sure that the money is being
appropriately spent . . .. That’s very
different . .. I think, from ... decid-
ing ... time frames for deciding par-
ticular cases, trying to determine . . .
how fast a civil docket of a particular
judge should move. That simply is
.. . bad management to have it come

from Washington.!
The spokesperson for the Judicial

Conference suggested that there was no for-
mula for determining when particular con-
gressional actions cross the line separating
oversight from micromanagement. Rather,
he characterized micromanagement as a
matter of “atmosphere that has been created
that some judges perceive to be an intrusion
on their work.” He felt that this atmosphere
that Congress has created is attributable less
to particular intrusions viewed in isolation,
than to their collective impact.®2

87December 13, 1996 Hearing at 161, 172-73 (testimony of Daniel Meador) (observing that “I'm not quite sure what is in that
core [of inherent judicial authority]” and that “I find it very difficult as a matter of Constitutional Jaw to draw any line.”).

88Qctober 11, 1996 Hearing at 33, 52 (testimony of Stephen Burbank).

89Professor Meador explained the difference between “appropriate and inappropriate” congressional management of the courts, not
as a matter of constitutional law, but as “a matter of policy, of wise administration of governmental affairs.” December 13,1996 Hearing
at 161, 173 (testimony of Daniel Meador)7 Professor Katzmann characterized the difference between “proper congressional oversight.
. . and micromanagement” as “a matter of common sense.” I4. at 121, 138 (testimony of Robert Katzmann). Judge Walker, in turn,
defined congressional micromanagement as a matter of “bad management” in which Congress does not appreciate when the judiciary
is in a better position to make “appropriate decisions about how the judiciary should function.” Id. at 43, 70-71 (testimony of John

Walker).

% December 13, 1996 Hearing at 121, 126 (testimony of Robert Katzmann).
$1December 13, 1996 Hearing at 43, 70-71 (testimony of John Walker).
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Not all witnesses saw a linkage between
the so-called micromanagement problem
and judicial independence. One former fed-
eral judge, for example, thought that
“[mJicromanagement should be avoided and
is a nuisance, but is not a serious threat to
judicial independence.”3 Another witness
was loathe to distinguish between appropri-
ate and inappropriate congressional manage-
ment of the courts on judicial independence
grounds, as long as Congress’ actions are con-
stitutional. “[A]ppropriations or even estab-
lishing, creating, abolishing judgeships, real-
location of judicial resources, the kinds of
things the Constitution gives Congress the
authority to do,” can not legitimately be crit-
icized as threats to judicial independence, he
argued, because

[w]hat that would result in is that
perfectly legitimate things that coor-
dinate branches of government may
legitimately do under the Consti-

- tution are then defined to be a threat
to what another coordinate branch
does, and that creates a kind of inter-
nal conflict that I dont think makes
any sense.’*

Another witness likewise found it “hard
to understand exactly what [the microman-
agement] problem is,” because Congress pos-
sesses the power and right to regulate the
judiciary, and “as long as judges receive their
constitutionally-required protections of life
tenure, irreducible salary, and removal by
impeachment, their independence is pro-
tected as a constitutional matter.”%

1. Political Branch Control Over the
Judiciary’s Financial Resources

The Commission received testimony and
information from other sources on issues
relating to the regulation of the judiciary’s
financial resources and operations that have
triggered disputes concerning the appropri-
ate reach of pohtlcal branch management of
the courts.

a. Judicial Salaries

- Several witnesses testified that Congress’
failure to increase judges’ salaries undercuts
the judiciary’s institutional, if not decisional,
independence. Federal judges have not
received a salary increase since 1993, and
Congress has made no provision for auto-
matic cost-of-living adjustments. “There can
be no doubt,” one federal judge argued, “that
the reduction in purchasing power that
results from inflation is a real pay cut.”%®
Regardless of whether the compensation
clause “explicitly applies to cuts in real pay
resulting from inflation,” he continued, “the
principle of judicial independence that gave
rise to the Compensation Clause is equally
and forcefully apghcable to pay reductions
due to inflation.”

Witnesses argued that the impact of-
Congress’ failure to increase judicial salaries
on judicial independence 'is potentially
three-fold. First, and a bit ironically,
witnesses made the same argument in
support of automatic pay increases that
James Madison made at the Constitutional
Convention in opposition to any pay in-
creases — namely, that putting the judiciary

92February 21,1997 Hearing at 156, 169-74 {testimony of Joseph Rodriguez) (attributing perceptions of micromanagement to the
Grassley questionnaire, the federalization of state crimes and civil actions, mandatory minimum sentencing, the Speedy Trial Act and

the Civil Justice Reform Act).

93Prepared Statement of Charles Renfrew, February 21, 1997 at 4.
94QOctober 11, 1996 Hearing at 101, 108-09 (testimony of Thomas Jipping).
95Prepared Statement of John Choon Yoo, February 21, 1997 at 6-7.
%December 13, 1996 Hearing at 43, 59 (testimony of John Walker).

9714, at 56.
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in the position of lobbying Congress for

trated this point with reference to his own

raises creates an unhealthy dependence of judicial district:

judges on legislators.”® As one federal judge
put it

[I]t leads to the unseemly practice of
- judges having to implore Congress to
restore fair compensation at the very
_ same time that these judges are sit-
ting in review of congressional enact-
ments and interpreting legislation.”?

Another federal judge made the related point
that forcing the judiciary to lobby Congress
every time it needs a raise generates unneces-
sary friction between the branches:

If the problem of judicial pay is not
fixed, judges will have to implore
Congress to take the politically
untenable position of voting for
unpopular, huge, catch—up increases,
an intolerable situation that inappro-
pnately places a non-political judi-
ciary in the center of a hostile public
controversy.10

Second, in the words of one federal
judge, “reductions in real pay resulting from
denial of these adjustments . . . affect the abil-
ity of the judiciary to attract the most quali-
fied men and women to judicial office and
keep them there.”1%!  Another judge illus-

%8See Appendix A.

The pay structure is a problem. The
middle level partners of law firms
who often came onto the bench years
ago are no longer interested. They
can't afford it. We have the unprece-
dented situation in my city of five
former federal judges either resigned
or retired, practicing in the city of
Chicago. That’s an entirely new
phenomenon in the federal bench.192

Third, although the view was not unani-
mous, the observation was made that unless
judicial salaries keep pace with inflation,
there is danger that the future federal bench
will be limited to the independently wealthy,
since ethics requirements severely restrict a
judge’s outside income.1%3

b. Appropriations

In some state systems, the courts have
held it unconstitutional for the legislature to
underfund the courts on the grounds that the
judiciary’s institutional independence is
~undermined when the legislature provides
the courts with fewer resources than they
need to function.1® In the federal system,
the issue has yet to arise. Some have argued
that Congress’ power to establish, and by

99December 13, 1996 Hearing at 43, 56-57 (testimony of John Walker); see also, October 11, 1996 Hearing at 113, 126 (testi-
mony of Andrew Coats) (discussing the deleterious impact on judicial independence of judges’ “having to come to Congress every

time and plead for a cost-of-living adjustment”).

1%0February 21, 1997 Hearing at 156, 162-63 (testimony of Joseph Rodriguez).
10'December 13, 1996 Hearing at 43, 56-57 (testimony of John Walker); see afio October 11, 1996 Hearing at 113, 115 (testimony

of Andrew Coats) (viewing the failure to raise judicial salaries as “dangerous” because “we need to be able to attract and keep the best

people we can find to come to the bench.”); Henry Weinstein, U.S. Judges Aduised to Lobby Congress for a Boost in Salary, LOS ANGE-

LES TIMES, July 16, 1989, at A3; see also, letter from Judge A. Avant Edenfield to Harold Daniel, September 9, 1996 (stating that

Congress’ failure to maintain judicial salaries “will be disruptive of judicial independence and the quality of the federal Judlcm.ry")
102February 21, 1997 Hearing at 25, 29 (testimony of Marvin Aspen).

103 Tatking Points on Judicial Compensation, prepared by the Administrative Office of the U.S. Courts, Office of General Counsel,
January 27, 1997 at 1(*“[1]t is entirely possible that those who would seck federal judgeships in the future will be independently wealthy,
without any children to educate, or unable to find better paying jobs in the legal profession. This is especially likely to be the case in
urban areas with high costs of living.” ).

IMFELIX STUMPF, INHERENT POWERS OF COURTS 49-50 (1994).
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implication abolish, the lower federal courts
deprives the federal judiciary of the argument
that its inherent authority entitles it to mini-
mum levels of funding, 103

One witness, however, testified that
“[t]he necessary reliance by the judiciary on
the political branches of government for its
sustenance creates the potential for the weak-

ening of the judiciary as an institution.”106
As Judge Richard Arnold recently wrote:

Essentially, the courts have no sub-
stantial money of their “own,” bar-
ring admission fees from lawyers.
We have to get money from some-
where if the judges are to be com-
pensated, if the lights are going to
turn on in the courtroom, if the
doors are going to open and if the
rent is going to be paid. We l%git

money, of course, from Congress.

Two recent events illustrate the concerns
of some federal judges over the potential

~ threat that political branch control over the

judiciary’s budget poses to institutional inde-
pendence.

The 1995-96 impasse between Congress
and the President over the federal budget is
one example. The political branches shut
each other down for want of funds as negoti-
ations-stalled, and at one point, closure of the
judicial branch likewise seemed imminent.
Chief Justice Rehnquist interceded, arguing
that the dispute giving rise to the impasse
was between the first and second branches
alone, and that to hold the third branch
hostage pending resolution of that dispute
would impair the judiciary’s institutional
independence. Congress and the President

acquiesced and separately approved the judi-
clary’s appropriation so as to avoid a shut
down of the third branch.!%® Testifying on
behalf of the Judicial Conference, one federal
judge pointed to the political branches’ sensi-
tivity to the budgetary needs of the judiciary
during the shutdown as an example of the
“good job” Congress usually does in its over-
sight of the courts.%?

Another witness, however, did not regard
a budgetary shut-down as implicating judi-
cial independence:

Like any bureaucracy, the federal
judiciary may not enjoy having its. . .
funding temporarily cut off during a
budgetary shut down, but as long as
judges receive their constitutionally-
required protections of tenure, irre-
ducible salary, and removal by
impeachment, their independence is
protected as a constitutional mat-
ter.110

Line-item veto legislation, which was
recently signed in law, is another illustration.

A witness testifying on behalf of the Federal
Judges Association explained the problem:

[W]e are concerned that the recent
line-item veto legislation could upset
the delicate balance created by our
Constitution. Under the new law,
almost all the judiciary’s appropria-
tions are subject to line item veto by
the President. Now, the Chief Judge.
. . Gilbert S. Merritt, has testified
before Congress in support of an
exemption of the judiciary from the
line-item veto. He said “[i]t requires

WSteffrey Jackson, Judicial Independence, Adequate Court Funding and Inberent Judicial Power, 52 MD .L. .REV. 217,226-27 (1993).
106December 13,1996 Hearing, at 43, 55 (testimony of John Walker).
W7Richard Arnold, Money, or the Relations of the Judicial Branch With the Other Two Branches, Legislative and Executive, 40 ST.

LOUIS U.LJ.19,19-20 (1996).

198Frank Moray, Rehnguist Lobbies for Court Funds, WASHINGTON TIMES, January 1, 1996 at Al.
109February 21, 1997 Hearing at 156, 157 (testimony of Joseph Rodriguez).
110Prepared Statement of John Choon Yoo, February 21, 1997 at 7.
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little imagination to see how a threat
to judicial independence could come
from undue financial pressure by the
executive branch.”11!

A similar observation was made
another judge:

The Judiciary does not want our

- appropriation to be subject to the
Line Item Veto [sic]. Why not? The
answer is that the Executive Branch
is the biggest litigant in our courts
and we are uneasy about giving the
President the power to reject a little
piece of our budget.!12

Yet another judge concurred that:

[T]here is something. . . problematic
about the executive being in a posi-
tion to make surgical deletions indi-
vidualized from an overall budget
than from having the Congress, in its
aggregate authority, make decisions
either to reduce or not augment. . .
portions of the judicial budget.!13

Nevertheless, this witness ultimately agreed
with Professor Burbank that the line-item
veto issue, as it affected the judiciary, was not
one of constitutional dimension.!* They
were likewise in agreement that if the
President were to exercise the line-item veto
“in a surgical way” to retaliate against the
judiciary, “the President would be exposing
himself or herself to very obvious criticism on
that ground.”’> Professor ~Burbank

therefore did not “share the bottom-line

conclusion of the judiciary” that the line-
item veto rendered the judiciary’s budget

appreciably more dependent upon the
President.!16

2. Congressional Control Over the

Judiciary’s Internal Administration

a. Legislative Oversight of
Judicial Administration

Congress has become increasingly inter-
ested in how efficiently the judiciary utilizes
its appropriated funds and assesses its
resource needs. The resulting scrutiny has
precipitated several episodes in which judicial
independence concerns have been raised.

In December, 1995, Senator Charles
Grassley, Chairman of the Senate Judiciary
Committee’s Subcommittee on Admin-
istrative Oversight and the Courts,
announced that he would circulate a ques-
tionnaire to all federal judges, asking them
how they spend their time on judicial activi-
ties, how they use support staff, and how

“much time they commit to extrajudicial

activities.!!’ Federal judges, including Chief
Justice Rehnquist; criticized the proposed
questionnaire. The Chief Justice’s 1995 year-
end state of the judiciary message warned
that “the subject matter of the questions and
the detail required for answering them could
amount to an unwarranted and ill-considered
effort to micro-manage the work of the fed-
eral  judiciary.”118  Senator  Grassley
responded that “the very same judges who

M December 13, 1996 Hearing at 43, 64-65 (testimony of John Walker); see also, Leo Rennert, Clinton Signs Line-Item Veto,

ROCKY MOUNTAIN NEWS, April 10, 1996, at 2A.
12RICHARD ARNOLD, supra note 107.

3Qctober 11, 1996 Hearing at 15, 65 (testimony of Louis Pollack); see also prepared statement of Erwin Chemerinsky, February
21,1997, at 6 (I T]here is need to consider the potential effects of the line item veto on judicial independence. There is the danger
that a President could use this new power to threaten funding for the judiciary in response to unpopular rulings.”).

140ctober 11, 1996 Hearing at 64-65 (testimony of Louis Pollack).

1514, at 33, 64 (testimony of Stephen Burbank),
1674

17Neil Lewis, “Survey to Press U.S. Judges On Caseload and Expenses,” N. Y. TIMES, December 17, 1995.
18William Rehnquist, 1995 Year-End Report on the Federal Judiciary 3 (January 1, 1996).
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maybe think I shouldnt be questioning
them applaud when I find waste in the
Pentagon,”1? and distributed the question-
naires as scheduled.!?

Opinions of the witnesses were divided as
to whether the Grassley questionnaire exem-
plified micromanagement. A representative
of the Judicial Conference observed that
“certain questions . . . were seeking such detail
from the judges ... that it would appear to be
intruding .into the [judicial] function and to
that extent could be micromanagement.”’?!
Another witness acknowledged that “some
judges would say that there were aspects of
the Grassley questionnaire that point to
[micromanagement],” but added that the
Director of the Administrative Office of the
United States Courts “in the end said that the
questionnaire was constructive.”?? In con-
trast, another witness dismissed the micro-
management concern altogether: “If
Congress wants to conduct a survey on judi-
cial workload, that is its right, because
Congress must make the ultimate budgetary
and resource decisions concerning how large
a judiciary the nation can afford.”1?3

In a recent op. ed. column, Judge
William W Schwarzer summarized several
other recent developments concerning
Congress’ role in overseeing the judiciary’s
allocation of resources.!?* First, he quoted
from a congressional committee report

directing the Judicial Conference “to initiate
an in-depth review of ways to make the
courts more efficient and less costly,” which
was to be “performed by an independent,
nonpartisan, professional organization out-
side the judiciary, but with the complete
cooperation and support of the judiciary.” 125
Second, Judge Schwarzer noted that “the
Senate has passed an amendment that would
prohibit the circuits from holding their judi-
cial conferences outside their geographical
boundaries, make the conferences optional,
and limit the amount of funds each circuit
can spend on its conference to $100,000.”126
Third, he referred to one Senator’s proposal
that an inspector general be assigned to the
Administrative Office.” Finally, he pointed
to hearings conducted by another Senator to
determine whether there are judgeships that
could be eliminated.128

Judge Schwarzer wrote that these devel-
opments “should energize the judiciary to
examine its governance structure” to better
enable it to “preserve and [protect] the essen-
tial elements of judicial independence,
against both congressional intrusion and
unwise measures of governance,”?’ a point
that he reiterated before the Commission.!30

b. Judicial Discipline -

In 1980, Congress passed the Judicial
Conduct and Disability Act, thereby impos-

15Neil Lewis, supra note 117. It should be noted that Senator Grassley's remarks predated Chief Justice Rehnquist’s Year-End
Report, and were offered in response to other federal judges who raised similar concerns.

_120ydicial Survey, January, 1996.

121February 21,1997 Hearing at 156, 170 (testimony of Joseph Rodriguez).

12December 13, 1996 Hearing at 121, 139 (testimony of Robert Katzmann).

mPrt:pa.n:d statement of Professor John Choon Yoo, February 21,1997 at 7.

124William W Schwarzer, Court Administration, THE RECORDER, December 22, 1995, at 6.

12514
126 1d.
27y,
128 1d.
129 1.

130February 21, 1997 Hearing at 5, (testimony of William Schwarzer) (“I want to suggest to you that the criticism and question-
ing that we hear ought not to be so readily written off. Instead, I believe we might well view it not as an occasion for circling the wag-
ons but as a challenge that deserves to be taken seriously and calls for a thoughtful response grounded [in] searching self-examination

of the institution.”).
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ing a system of self-discipline on the federal
courts.!3! The Act, as passed, embodied sev-
eral elements to protect judicial indepen-
dence: a disciplinary action cannot be
brought against a judge because of disagree-
ment with the merits of his or her decision;
removal from office is excluded as an avail-
able sanction, and administration of the pro-
cedure is left within the judicial branch,
authority for which is grounded in the
administrative power of each judicial council
to make all necessary orders for the effective
administration of justice within the circuit.
Nonetheless, at the time, many judges viewed
the effort as an unwarranted and possibly
unconstitutional encroachment upon the
institutional -independence of the judi-
ciary.132

The 1980 Act permits any person to file
a complaint alleging that a federal judge
(including bankruptcy and magistrate judges,
but not Supreme Court justices who are

~ exempt from coverage) “has engaged in con-
duct prejudicial to the effective and expedi-
tious administration of the business of the
courts or...is unable to discharge all the duties
of office by reason of mental or physical dis-
ability.” Since 1990, the Act has also let a
chief judge of a circuit dispense with a formal
complaint and “identify a complaint on the
basis of available information.”

After considering a complaint, the chief
judge may, by written order stating the rea-
sons, dismiss$ the complaint if it is frivolous,
“directly related to the merits of a decision or
procedural ruling,” not in conformity with
the filing requirements of the Act, or correc-
tive action has already been taken.

If a chief judge does not dismiss a com-
plaint, he or she must appoint a special com-
mittee to investigate the complaint and file a

written report which contains both the
findings and recommendations with the cir-
cuit judicial council. The judicial council
may conduct an investigation of its own and
is required to “take such action as is appro-
priate to assure the effective and expeditious
administration of the business of the courts.”
The Act specifies some of the actions a coun-
cil may take, prohibiting, however, the
removal of a judge from office. Actions
include certifying disability of a judge, re-
questing that the judge retire, ordering that
no more cases be assigned to that judge for a
temporary time, and censuring or repri-
manding such judge privately or publicly.
The judicial council may also dismiss a com-
plaint or refer it to the Judicial Conference
for resolution. If the council concludes that

the aggrieved behavior of a judge may consti-

tute one or more grounds for impeachment,
the case is automatically referred to- the
Judicial Conference for final action.

The Act permits a complainant or judge
aggrieved by the order to petition the judicial
council for review and also permits a petition
for review to the Judicial Conference.

In the interest of public accountability, all
council orders implementing action follow-
ing the report of a special committee are to
be made public and generally accompanied
by written reasons. Implementation rules
regarding confidentiality require that the
name of the judge not be disclosed without
his or her consent. The Administrative
Office of the U.S. Courts is required to
gather yearly statistics regarding the number
of complaints filed, their general nature and
their disposition.

In 1990, Congress created the National
Commission on Judicial Discipline and
Removal to investigate and study problems

131pyh, L. No. 96-458, 94 Stat. 2035 (codified as amended at 28 U.S.C. §372(c).

1328ee, e.g. Irving Kaufman, The Essence of Judicial Independence, 80 COLUM. L. REV. 671 (1980) A congressionally imposed sys-
tem of judicial discipline could conceivably affect decisional independence as well, to the extent that judges were subjected to disci-
pline for the decisions they made in particular cases. The discipline statute is quite clear, however, that complaints concerning judicial
conduct are to be dismissed if they are “directly related to the merits of a decision or procedural ruling.” 28 U.S.C. §372(c)(3A) ().
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and issues related to the discipline and
removal from office of life-tenured federal
judges and to evaluate current and proposed
mechanisms for d1sc1phmng and removmg
federal judges. As part of its mission, the
Commission, which was chaired by Robert
W. Kastenmeier, who likewise serves on our
Commission, undertook a rigorous study of
the Act. In August 1993, the National
Commission submitted its final report with
recommendations to Con§re'ss, the Chief
Justice and the President.! '

In its final report, the National
Commission stated that “the primary objec-
tion” to the 1980 Act “was that the discipline
mechanisms. . . were inconsistent with the
principle that federal judges are independent
individually as well as collectively.”*3* The
National Commission rejected this argu-
ment:

[Tlhe Act is within Congress’
authority to make laws that will carry
into execution the powers of the
other two branches. The fact that
individual judges enjoy life tenure -
and protected compensation does
not, in the Commission’s view, imply
that they must be free from all inter-
nal sanctions, provided those sanc-
tions do not threaten tenure and
compensation. The Commission
believes that a power in the judiciary
to deal with certain kinds of miscon-
duct furthers both the smooth func-
tioning of the judicial branch and the
broad goal of judicial indepen-
dence.1%®

Since its enactment, Congress has
amended the discipline statute twice. A

House Judiciary subcommittee recently held
hearings on court reform legislation which
among other things, would amend the disci-
pline statute to require that a complaint
against a judge in one circuit be referred to
the chief judge of a different circuit for
investigation and resolution.”136

3. Congreséional Control Over Court
Practice and Procedure

In recent years, Congress has taken an

increasing interest in court practice and pro-

cedure. On several occasions, congressional
forays into such matters have led to debates
over the impact of congressional intercession
on judicial independence.

a. Procedural Rulemaking

From 1934, when the Rules Enabling
Act was passed, to 1973, the Supreme Court
promulgated procedural rules with literally
no congressional intervention. Since then,
Congress has become involved in procedural
rulemaking on an increasingly regular basis, .
prompting the charge that Congress is inter-
fering with the judiciary’s independence.13”

b. The Civil Justice Reform Act of
1990

The Civil Justice Reform Act, as origi-
nally introduced in the Senate, would have
required all district court judges to imple-
ment a model, multi-component case man-
agement plan in all civil actions. The Judicial
Conference opposed the Act, on the grounds
that it would micromanage the courts and
threaten the judiciary’s institutional indepen-
dence 138 As ultimately enacted, the district
courts were directed to develop their own
case management plans but were not

133REPORT OF THE NATIONAL COMMISSION ON JUDICIAL INDEPENDENCE AND REMOVAL (1993).

13414 at 14
135 14,
136H R, 1252, 104th Cong., 1st Sess. § 4(1997).

137 inda Mullenix, Judicial Power and the Rules Enabling Act, 46 MERCER LAW REVIEW 733 (1995).
138 The Civil Justice Reform Act of 1990 and the Judicial Improvements Act of 1990: Hearings Before the Comm. on the Judiciary of the
United States Senate, 101st Cong., 2d Sess. 221 (statement of Judge Aubrey Robinson). '
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required to adopt the model plan, which, one
witness concluded, “came out much better
than some of the judges had feared.
.Even so, one judge alluded to the Civil

139

Justice Reform Act as an example of con- “..that
gressional micromanagement. He argued individual

that the judicial branch, not Congress,

“should actually be managing the affairs of Judges enjoy life
the judiciary in terms of how the judiciary ‘

should function, meet its caseloadJrequire- tenure and
ments, manage itself,” and that it exemplifies protected

“bad management” for Congress to set “time .
frames for deciding particular cases, trying to compensation

determine. . . how fast a civil docket of a par-
ticular judge should move.”'%®  Another

does not...

judge added that the problems were com- 1mp {}' that they
pounded by the apparent collision between " must be free
the Civil Justice Reform Act and the Speedy '

Trial Act, “as you impose deadlines on Sromall
civil-case management and yet you impose internal
deadlines on criminal speedy trial.”*4! Other ]

judges likewise remain troubled that the sanctions....”

Civil Justice Reform Act, as passed, com-
promised the judiciary’s institutional
independence.”42

139December 13, 1996 Hearing at 121, 140 (testimony of Robert Katzmann).

1490December 13, 1996 Hearing at 43, 70- 71 (testimony of John Walker).

February 21,1997 Hearing at 156, 174 (testimony of Joseph Rodriguez).

142 etter from Judge B. Avant Edenfield to Harold Daniel, September 9, 1996 (identifying the CJRA as an example of congres-
sional micromanagement that impinges on judicial independence).






State Judicial
Independence: A
Review of Recent
Issues and Arguments

The focus of this study is on judicial independence in the federal courts; limited
time and resources have not allowed a detailed examination of the intrusions, both
real and apparent, on the independence of the state courts. Nevertheless, since 97%
of all litigation occurs in the state courts, the Commission felt it was it is essential to
survey the major issues affecting state judicial independence, if only briefly.

A. ISSUES SHARED BETWEEN THE STATE AND FEDERAL
SYSTEMS

Witnesses testifying before the Commission on matters of state judicial indepen-
dence raised some of the same concerns as observers of federal judicial independence:1*3

B Judicial criticism and its relationship to decisional independence.

Much of the harshest recent criticism of judges has been directed at state jurists

~ for issuing opinions at odds with the majority will in a variety of contexts. A

California trial judge reported on the prevalence of public criticism of California
judges, and discussed a pr%ram initiated by the California Judges Association to
respond to such criticism.!

B Legislative control over the judiciary’s financial resources and its relationship to
* institutional and decisional independence.

A representative of the Conference of Chief Justices characterized “the ability
of legislatures to. . . determine our budgets” as “one of the greatest threats to judicial
independence. . . at the state level.”1*5 Whereas witnesses suggested the possibility
that the federal legislature could punish the judiciary for unpopular decisions
by withholding salary increases or cutting the judiciary’s budget,!* this witness

143To the extent that the recommendations of witnesses testifying on state judicial independence apply with equal
force to the federal system, such recommendations are cross-referenced in the Commission’s discussion of federal judi-
cial independence.

143February 21, 1997 Hearing at 128, 130-32 (testimony of Albert Dover).

1%50ctober 11, 1996 Hearing at 146, 161 (testimony of Thomas Moyer). See also, December 13,1996 Hearing at 88,
95-96 (testimony of Chief Justice Shirley Abrahamson) (“In more recent years, doctrines of separation of powers and
inherent powers have focused on the issue of funding for the courts. And the bottom line, of course, is that the courts
are to operate effectively for the people and they must be adequately funded.”).

14December 13, 1996 Hearing at 78-79 (testimony of John Walker) (responding to the question “Can you cite any
case in which Congress has been concerned about the results of judicial decisions and that has affected its budgetary
responsibilities?” by saying “No, I can', fortunately, and I hope never to be able to cite one [but] one doesnt have to nec-
essarily wait for a crisis or a problem in order to come forward with thoughts and statements designed to hopefully never
have one occur.”).

37
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testified that some state legislatures had in
fact done so.}47

B. JUDICIAL ELECTIONS

GENERALLY :

In addition to areas of overlap, there were
a number of issues unique to state judicial
independence that witnesses identified relat-
ing to judicial selection and retention.
Unlike federal judges, the vast majority of
state systems provide for the selection or
retention of judges through some form of
popular election.’¥®  Eight states select
judges through partisan elections.}4?
Thirteen do so through nonpartisan elec-
tions.’0  Of the remaining twenty-nine
states, initial appointments are made by the
governor or legislature in six states,!5! and by
some form of merit selection commission in

Some remain confident that the elective
process is not an inherent threat to indepen-
dence. Chief Justice Shirley Abrahamson of
the Wisconsin Supreme Court, for example,

testified that

decisional independence ... . arises out
of the judge’s training, oath of office,
and social and cultural conditioning
.. .. In sum, I believe that judicial
independence is a matter of the char-
acter of the individual judge. . . and
that the quality of the individual, not
necessarily the selection process,
determines the independence.!5

A participant at a recent conference on judi-
cial independence made a similar observation:

A judge elected under the most out-
rageous electoral system can still be

truly independent if he or she can
make a decision that he or she thinks
is right and be willing to say, “if I get
defeated for it, so be it because I
became a judge with an oath of office
to do precisely that.”1>3

twenty-three states,’2 but in seventeen of
those twenty-nine, the judges stand for
reelection or retention election.!33 In total,
then, state judges are subject to election,
reelection or retention election in thirty-
eight states.

1470ctober 11, 1996 Hearing at 146, 161 (testimony of Thomas Moyer) (“[A] legislature decides that it is not popular to provide
increased compensation for judges [it] does not like — as we saw in California. . . a very difficult decision of the supreme court, and
the supreme court and the whole system suffered fairly dramatically from that decision. That is a real threat to the independence of
the judiciary, in my view.”).

148JJDICIAL SELECTION IN THE UNITED STATES (1996 supp.) The data that follows are derived from this document.

149 Alabama, Arkansas, Ilinois, Louisiana, North Carolina, Pennsylvania, Texas, and West Virginia.

lsoGeorgia, Idaho, Kentucky, Michigan, Minnesota, Mississippi, Montana, Nevada, North Dakota, Ohio, Oregon, Washington,
and Wisconsin. :

151California, Maine, New Hampshire, New Jersey, South Carolina, and Virginia.

152Alaska, Arizona, Colorado, Connecticut, Delaware, Florida, Hawaii, Indiana, Iowa, Kansas, Maryland, Massachusetts,
Missouri, Nebraska, New Mexico, New York, Oklahoma, Rhode Island, South Dakota, Tennessee, Utah, Vermont, and Wyoming.

153 Alaska, Arizona, California, Colorado, Florida, Indiana, Iowa, Kansas, Maryland, Missouri, Nebraska, New Mexico, Oklahoma,
South Dakota, Tennessee, Utah and Wyoming. In the remaining twelve states, judges are either appointed for life (Rhode Island),
until the age of 70 (Massachusetts and New Hampshire), or are reappointed periodically by one or both political branches (Maine,
New Jersey, South Carolina, Vermont and Virginia) or by a merit selection commission, sometimes in combination with one or both
political branches (Connecticut, Delaware, Hawaii, and New: York). New York is a hybrid, in which trial judges are selected in parti-

- san elections and reelections, while appellate judges are selected by a merit selection commission and reappointed by the governor fol-

lowing merit selection commission review.

154December 13, 1996 Hearing at 88, 101 (testimony of Shirley Abrahamson).

155 What is Judicial Independence? Views From the Public, the Press, the Profession, and the Politicians, 80 JUDICATURE 73, 81
(September-October 1996); see also, February 21, 1997 Hearing at 128, 135 (testimony of Albert Dover) (‘[L]ife tenure may instill
confidence in judges but. . . it is the character and integrity of the judge that instills confidence in the people. . . . [T]he people believe
that irrespective of their lack of job security, a judge who took an oath to follow the law will do so no matter the prevailing popular
opinion,”).
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Others, however, are of the view that an
elected, independent judge is on some level a
contradiction in terms.}>® Judge V. Robert
Payant, President of the National Judicial
College, noted that judges from other coun-
tries attending National Judicial College pro-
grams on judicial independence are
“shock{ed] when they get to ‘the United
States and are talking . . . to state judges,
because their image. . . has been 7primarily
based on the federal system.”%7  Judge
Payant reported that “our foreign visitors are
convinced with their lifetime tenure they
have in Russia . . ., for example. . ., they have
a much better chance at judicial indepen-
dence than the poor American 'jud§es who
are facing [an elective] system.”15®  Such
concerns have been fueled by recent reports
of state judges losing reelection bids on the
basis of isolated, unpopular decisions.1>?

As one witness explained:

The system of electing judges poses
other threats to judicial indepen-
dence as judges are voted out of
office for controversial rulings. A
key issue is whether judges can be
independent if their rulings can be
the basis of a . . . negative vote at the
polls.160

C. CAMPAIGN FINANCE

A number of witnesses were concerned
that raising money to finance judicial elec-
tions posed an apparent, if not a real threat to
judicial independence. Chief Justice Thomas

Moyer of the Ohio Supreme Court
explained the problem:

One of the defects in the state sys-
tems. . . is that for those of us who
live in states where the judges are still
elected in regular elections, there is
the perception — no matter how. . .
earnestly we assure the people that
funds coming into our campaign
don’t influence our decisions, we're
talking against human nature. I
mean, if you can identify an interest
group. . . that has contributed “x”
number of dollars to a judicial candi-
date, the presumption by most peo-
ple is that has some influence on the
judge’s conduct.161

The Chief Justice shared the view of the
American Judicature Society that when
judges are selected by a commission on the
basis of merit, rather than in contested elec-
tions, the problems associated with campaign
finance are lessened.!®? The American
Judicature Society’s witness testified that
most merit selection systems subject judges
to retention elections, but in such elections

the judge runs against his record and is oth-

erwise unopposed, thereby reducing the need
to raise campaign funds.1®3 On the other
hand, a Florida legislator participating in an
American Judicature Society panel on judi-
cial independence observed that in Florida,
the merit selection retention election “has
been as costly, more costly in defending
incumbents than an actual challenge. My

156Prepared statement of V. Robert Payant, February 21, 1997, at 3 (summarizing the conclusions of judges attending symposia on
judicial selection, who “are not convinced that the judges from Texas who are elected for a four year term in partisan elections can be
as independent as the Massachusetts or New Hampshire or federal district judges who are appointed for life,” and recommending that
states “amend their method of judicial selection and move to either a system comparable to the federal system or some modification

of the Missouri merit plan.”).

157February 21, 1997 Hearing at 116, 120 (testimony of V. Robert Payant).

15814, ar 121.

15%ohn Gibeaut, Taking Aim ,82 A.B.A.J. 50, November, 1996.

160Prepared Statement of Erwin Chemerinsky, February 21, 1997.

161October 11,1996 Hearing at 146, 163 (testimony of Thomas Moyer).

16214 a¢ 163 (advocating merit selection as an appropriate remedy for campaign finance problems associated with elections).
1683December 13, 1996 Hearing at 109, 119 (testimony of John Domino).
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law firm has probably contributed more to
retain the justices that have been challenged
by abortion opponents and other groups than

anything else.” 64

D. REACTIONS FROM BAR
LEADERS

In an effort to gather more information
concerning state judicial independence, the
Commission circulated a list of six questions
to state and local bar presidents and executive
directors in all states and territories. A total
of 245 bar leaders were contacted. Ninety
three responded and supplied the following

information:

B Over two-thirds of those responding
perceived a major or a minor threat
to decision-making independence in
their state. '

B Those who perceived such a threat
thought that four factors, in
descending order of importance,
contributed to that threat: 1) judicial
criticism is being eroded by excessive
criticism of judges; 2) judicial reelec-
tion is too politicized; 3) judicial
selection is too politicized; and 4)
judges are too dependent on cam-
paign contributions.

B Almost two-thirds perceived a major
or a minor threat to institutional
independence in their state. For
those perceiving such a threat, the
primary contributing factor was that
the judiciary has insufficient control
over the size of its budget.

B A majority- of those responding to
our inquiry believed that judges were
sufficiently accountable in their state,
although a significant minority

thought the judiciary was not
accountable enough. The two most
important factors contributing to the
assessment of those who thought the
judiciary was insufficiently account-
able were 1) the available means of
judicial discipline are ineffective; and
2) there is no effective means to hold
judges accountable for decision-
making delay.1

A review of the reactions from bar lead-
ers on a state by state basis revealed that

B All respondents from twenty-four
states perceived a major or minor
threat to decisional independence; all
respondents from eleven states per-
ceived no such threat; respondents in
an additional nine states were
divided in their views; and no
response was received from the
remaining states. ’

M All respondents from seventeen
states perceived a major or a minor
threat to institutional independence;
all respondents from twelve states
perceived no threat; respondents in
fifteen states were divided; and no
responses were received from the:
remaining states.

B All respondents in thirteen states
agreed ‘that the judiciary was either
effectively unaccountable or not
accountable enough; all respondents
in eighteen states reported that the
judiciary was sufficiently account-
able; respondents in thirteen states
were divided; and no responses were
received from the remainder.

It is important to appreciate the extreme
limitations of the information gathered from
bar leaders. Although bar leaders are

164108t is Judicial Independence? supra note 155 (statement of Kenneth C. Jenne II).
165Qther important factors contributing to a perception of lack of accountability, although not focused on by these respondents,
are reported instances of perceived or actual judicial bias on the grounds of race, gender or ethnicity. See infra note 196.
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uniquely positioned to report on the state of
judicial independence in their respective
jurisdictions, their opinions may not be
shared by rank-and-file members of the bar,
let alone by judges. Indeed, given that fewer
than a majority of those contacted responded
to our inquiries, the results may not accu-
rately reflect the views of a significant num-
ber of bar leaders. The results nevertheless
provide valuable information that suggests
the presence of issues warranting further
exploration.






Findings,
Conclusions and
Recommendations

A. THE GENERAL STATE OF FEDERAL JUDICIAL
INDEPENDENCE

1. Maintaining the Appropriate Balance Between Independence
and Accountability is of Critical Importance to Our Democracy.
Current Mechanisms for Promoting Accountability and Preserving
Independence are Esentially Sound; and Efforts to Modify Them
are Subjects of Concern. ‘ ’

The preceding sections of this Report, which summarize issues brought to the
Commission’s attention, raise a number of concerns about the current state of judi-
cial independence and accountability. Some of these concerns are legitimate, seri-
ous, and deserving of prompt attention. Notwithstanding these concerns, which are
addressed below, the Commission finds that the state of judicial independence and
accountability is essentially sound.

Judicial independence has been characterized as “perhaps the most essential
characteristic of a free society”1%® for good reason. A federal judge must first be
independent enough to protect the freedoms of the people from the excesses of the
executive branch. As one commentator has observed,

Arbitrariness is held back when independent judges stand between the
executive and the application of legal sanctions such as seizure of property,
fines, or imprisonment.

A judge can be counted upon to curb the executive branch in this way, however, only
if he is not beholden to that branch for his livelihood.

Second, a federal judge must be independent enough to protect the people from
the excesses of the legislative branch. A judge must be able to say what the law is,
and, when necessary, “to declare all acts contrary to the manifest tenor of the con-
stitution void.”168 Once again, however, the power of judicial review — like the
power to rein in the president — would be meaningless if judges were so dependent
on the legislature as to deprive courts of the capacity to exercise independent judg-
ment.

166Sam J. Ervin, Jr., Separation of Powers: Judicial Independence, 35 LAW & CONTEMP. PROBS. 108, 121 (1970).

167 Archibald Cox, The Independence of the Judiciary: History and Purposes, 21 U. OF DAYTON L. REV. 566, 567-68
(1996).

16STHE FEDERALIST, No. 78 (Alexander Hamilton).

o
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Third, a federal judge must be indepen-
dent enough to protect the people from the
temporary whims of the majority when they
are at odds with the Constitution. Since a
judge is under an obligation to decide cases
according to the law as written, even when
the consequences do not sit well with the
public, he or she must be prepared to invali-
date laws that run afoul of the Constitution,
regardless of how popular those laws may be.
As one of the great constitutional historians
and a former Supreme Court Justice
observed:

It is in vain, that we insert bills of
rights in our constitutions as checks
upon legislative power unless there
be firmness in the courts, in the hour
of trial, to resist fashionable opinions

of the day.16?

In a larger sense, however, a federal judge .

is not independent of the people he serves.
The Constitution is the charter of “We the
People.” In that charter, we have preserved
certain fundamental rights for all Americans,
and have delegated to the federal courts the
responsibility to protect those rights against
attacks from temporary majorities that may
— by statute or otherwise — seek short-term
gain at the expense of the long-term good. If
the majority view embodied in laws declared
unconstitutional by the courts is sustained
over time, a constitutional amendment will
provide the remedy.

After undertaking a wide-ranging review
of federal judicial independence in operation,
the Commission concludes that judicial
independence continues to serve the impor-
tant ends that our forefathers envisioned.
Without denying its faults, our federal judges
administer impartial justice of unparalleled
quality and remain ready, willing and able to

exercise an independent check on the
excesses of the political branches.

In focusing attention on the difficulties
that we face in the administration of our
justice system, it is important to keep our
problems in perspective. In a recent paper
presented on the administration of justice in
the Americas, the author found that “[jJudi-
cial independence remains threatened by acts
against or the censure or removal of judges for
political reasons,” which “have been reported
in many member countries over several years,”
and cited examples from Argentina, Chile, El
Salvador, Colombia, Nicaragua, Haiti and
Panama.}”® The cases of two Chilean judges
are illustrative. In one case, a criminal court
judge was suspended at half salary for publi-
cizing torture practices of the state security
police; in another, an appellate judge was sus-
pended and later dismissed after refusing to
close a case against military officers imgli—
cated in kidnappings and disappearances.!’!

Our founders took steps to guarantee the
independence of the federal judiciary to pre-
vet events like these from occurring in the
United States. The longevity and continuing
vitality of our Constitution is attributable in
significant measure to an independent judi-
ciary preserved by two simple clauses, pro-
viding for judicial tenure during good behav-
ior and a compensation that may not be
diminished.

Recommendation:

Efforts to amend the
Constitution to interfere with
the protections for judicial
independence, as set forth in
Article Ill, Section 1, should be
opposed.

Judicial independence is not an end in
itself but is a means to promote impartial

169JO0SEPH STORY, MISCELLANEOUS WRITINGS OF JOSEPH STORY 198, 229 (William W. Story ed. 1852).
70onathan T. Fried, Improving the Administration of Justice in the Americas: Report on Protection and Guarantees for Judges and
Lawyers in the Exercise of Their Functions, Address before the Inter-American Juridicial Committee ( February 13, 1995) at 32.

g
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decision-making and to preserve the
supreme law of the land, as embodied in our
Constitution, against encroachments from
Congress, the President and majority whim.
Once judicial independence 1s understood as
a means to these ends, it becomes clear that
independence requires accountability — oth-
erwise, an unaccountable judge would be free
to  disregard the ends that independence is
supposed to serve.

It is thus consistent with Jud1c1al inde-
pendence that the Constitution includes a
number of provisions to promote judicial
accountability. It delegates to the political
branches the powers to nominate and con-~
firm judges; to determine the judiciary’s bud-
get; to regulate the courts’ jurisdiction; to
establish the lower courts, and by implica-
tion, to regulate their practice, procedure, and
administration; and to impeach and remove
judges for treason, bribery and other high
crimes and misdemeanors. In addition, the
Constitution empowers the Supreme Court
to correct judicial error through the exercise
of appellate jurisdiction.

These mechanisms for promoting judi-
cial accountability, like the mechanisms for
preserving judicial independence, remain
essentially sound and are able to serve their
purpose without constitutional modification.

Recommendation:

Judicial accountability is an
indispensable counterbalance
to judicial independence. The
present mechanisms to provide
accountability are essentially
sound. Efforts to amend the
Constitution to alter these
mechanisms should be
opposed.

Despite the theoretical compatibility of

judicial independence and judicial account-

ability, there is a tension between the two
that Chief Justice Rehnquist rightly calls a
paradox. We have a judiciary that is, on one

level, independent of the political branches.;
yet we also have a judiciary that is dependent
on the political branches for survival, since
the political branches authorize court appro-
priations, appoint judges, and decide when
judges have committed impeachable
offenses. This inevitable tension between the
branches, generated by the imperfect com-
patibility of independence and accountabil-
ity, gives rise to an issue at the forefront of the
contemporary debate: not whether judges
should be independent, but rather, what the
nature and extent of that independence
should be. That the issue may be intractable,
and interbranch friction inevitable, is not sur-
prising. To the contrary, the uneasy balance
between independence and accountability is

ical of the tensions generated by the sys-
tem of checks and balances that define our
constitutional structure. Such tensions — if
maintained within manageable limits — are
not so much a cause for concern as a sign that
the Constitution, as contemplated by the
framers, is functioning as intended.

The fact that some interbranch friction is
inevitable does not mean that unnecessary
friction is healthy. The Constitution empow-
ers Congress and the judiciary to keep each

~other in check, by extreme means if neces-

sary: the courts may declare congressional
action unconstitutional, and Congress may
impeach and remove judicial officers or slash
the courts’ budget. While the departments of
government are thus equipped with the
weapons needed to wage a full-scale, inter-
branch war, excessive resort to such weapons
is symptomatic not of a government in good
repair, but of one in a perpetual state of crisis.

The key to managing interbranch ten-
sion, and maintaining the essentially sound
state of judicial independence and account-
ability in a system of separated powers, is
mutual restraint. We concur in the sound
observation of Dean Peter Shane of the
University of Pittsburgh School of Law that
“the ultimate truth of the separation of

Without
denying its
Sfaults, our
federal judges
administer
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owers” 1s that “its implementation requires
P - plem q
statecraft, a spirit of restraint and common
purpose.” He elaborated by stating:

The success of any government
under a separation of powers system
depends upon each branch refraining
from pressing its powers to the
utmost. That’s why. . . despite a great
many proposals to do so, Congress
has virtually never tinkered with fed-
eral court jurisdiction to limit the
courts’ capacity to decide delicate
constitutional issues. It is why the
New Deal Congress refrained from
court-packing and why federal courts
themselves have developed pruden-
tial rules of justiciability. It is why
the federal courts have never issued
an injunction directly against the
President, and why President
“Eisenhower sent troops to enforce a
desegregation order, even though he
may have disagreed with it.172

2. Several Recent Events Pose a
Potential Threat to Federal Jud|c1al
Independence

In the recent past, there have been a num-
ber of departures from the “spirit of restraint”
that should dominate the interbranch rela-
tionship. These departures have given rise to
three potentially serious problems.

First, individual judges have been sub-
jected to demagogic attacks and threats of
impeachment from representatives of both
political branches in both political parties. In
the course of such criticism, accusations of
“judicial activism” and “soft on crime” have
been wielded as political weapons against
judges who have overturned statutes and
initiatives, or made rulings in favor of crimi-

nal defendants on constitutional grounds.
These developments have a potentially dele-
terious effect on the courts’ decision-making
independence.

Second, the cooperative, mutually defer-
ential relationship between the federal courts
and Congress on matters of statutory reform
affecting the judiciary has become increas-
ingly strained. Congress has shown the judi-
ciary less deference than in the past, in the
course of overseeing and reforming the
courts’ jurisdiction, practice, procedure,
administration, and budget. Judges, on the
other hand, have not always responded con-
structively to such initiatives, sometimes
accusing Congress of “micromanaging” the
courts or of threatening judicial indepen-
dence. That, in turn, has served only to
deepen Congress’ resolve to look at the courts
even more closely, which may ultimately
inure to the detriment of the courts’ institu-
tional independence.

The third problem is related to the ﬁrst
two: if Congress and the courts do not coop-
erate in a constructive and restrained manner,
public confidence in the judiciary will be
adversely affected. When judges are publicly
accused of committing impeachable offenses
or engaging in illegitimate criminal coddling
or “activist” decision-making, it diminishes
public faith in the judicial system as a whole.
Although targeted, rational criticism can
result in improvements, the increasingly con-
tentious relationship between courts and
Congress and the atmosphere of skepticism
that has begun to work its way into congres-
sional oversight of the judiciary, manifests
shrinking confidence in the judiciary’s capac-
ity or willingness to regulate itself, and fur-
ther fuels public disenchantment with the
courts.

172Peter Shane, unpublished, undated, untitled paper presented to the Pennsylvania Bar Association (on file with the ABA). See
also, ROBERT KATZMANN, COURTS AND CONGRESS 1 (1997) (describing the “constructive tension” among the branches
as envisioned by the founders, in which “[n]o branch was to encroach upon the prerogatives of the others, yet in some sense each was
dependent upon the others for its sustenance and vitality.” Good governance, he concluded, “is premised on each institution’s respect
for and knowledge of the others and on a continuing dialogue that produces shared understanding and comity.”).
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Public support for the judicial system is
currently at its lowest point in recent mem-
ory.
_rtztored, real threats to judicial independence
are sure to follow. In a representative democ-
racy, the judiciary will remain independent
only as long as the people trust it to be so.
When the public loses faith in its judges,
threats to judicial independence, in the form
of amendments to Article III of the
Constitution, are a logical next step.

B. FINDINGS, CONCLUSIONS
AND RECOMMENDATIONS
ADDRESSING FEDERAL
JUDICIAL INDEPENDENCE
PROBLEMS

In light of the three major concerns iden-
tified in the preceding section, the
Commission makes a number of specific
findings, conclusions and recommendations
to address these and related issues.

1. Issues Affecting the Courts’
Decision-Making Independence

a. Judicial ,Cl;iticism
Robust criticism of judicial decisions is
fully protected by the First Amendment to

the United States Constitution and is indis-
pensable to the well-being of a democracy.

The assumption that respect for the
judiciary can be won by shielding
judges from published criticism
wrongly appraises the character of
American public opinion. For itis a
prized American privilege to speak
one’s mind, although not always with
perfect good taste, on all public insti-
tutions. And an enforced silence,
however limited, solely in the name

of preserving the dignity of the

If confidence in the courts is not

bench, would probably engender
resentment, suspicion, and contempt
much more than it would enhance
respect.!”3

Throughout our history, judges have
been criticized — often-times savagely —
for decisions they have made in individual
cases, and the same is true today.  As long as
the courts continue to serve as the stage for
contentious battles over such emotionally
charged issues as religion, abortion, drugs
and crime, judges must expect to be criticized
and criticized harshly for the decisions they
make. Moreover, such criticism will in-

evitably be pervasive in a society such as ours,

in which the electronic media disseminate
critical commentary instantaneously to a
world wide audience, via a staggering num-
ber of network, cable and satellite stations.
Tenure during good behavior, a compen-
sation that can not be diminished, and a
thick skin are ordinarily all that federal
judges require to weather most criticism. As
Judge Guido Calebresi is reported to have
said, the proper response of a federal judge
subjected to criticism is “absolutely nothing;
silence is the price of life tenure.”?’4 There
are, however, situations in which additional

concerns arise.

1) Threats of Impeachment and
Removal

There is a difference between intemper-
ate criticism of a judge for making a wrong-
headed decision, and a threat by a member of
Congress or the President to seek the judge’s
removal for that decision. The latter is a
political threat that the judge’s job will be
endangered if the case is not decided “favor-
ably.” The message is even more pointed
when delivered while the case in question
is pending, before the judge has made a
final ruling. Such a message is calculated to

173Bridges v. State of California, 314 U.S. 190, 197. Opinion by Justice Hugo Black. (1941).
174Michael Daly Hawkins, Dining With the Dogs: Reflections on the Criticism of Judges, 57 OHIO ST. L.J. 1353, 1354 (1996).
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interfere with the decision-making indepen-
dence of the judge in question and is objec-
tionable on that basis. Neither the text of the
Constitution, nor the intent of the framers,
nor two hundred years of precedent, support
the view that it is appropriate to impeach and
remove judges solely on the basis of their
constructions or misconstructions of the law
in isolated cases.

This point was vigorously affirmed by the
House Judiciary Committee a decade ago. A
three-judge panel of the United States Court
of Appeals for the Eleventh Circuit had
ordered a new trial for three defendants in a
multiple murder case, on the grounds that
pretrial publicity deprived defendants of their
right to a fair trial. 17> The decision sparked
public outrage and culminated in a grassroots
petition of over 100,000 signatures calling for
the impeachment of the three judges.!’6 The
House Judiciary Committee’s Subcommittee
on Courts investigated the incident and
issued a report in September, 1986, which
concluded that

[a] judicial decision (right or wrong),
standing alone, cannot rise to the
level of a ‘high crime or misde-
meanor.” If this was otherwise, the
impeachment remedy would become
_merely another avenue for judicial
review: a sort of legislative referen-
dum on the quality of judicial deci-
sion-making. To the contrary,
impeachment is a constitutional last

step and an extraordinary response at
that.177 ‘ :

The interbranch friction that these
episodes generate is unnecessary, and under-
mines public confidence in the judiciary. Itis
unnecessary because there is a more routine,
more efficient, and considerably less con-
frontational way to remedy misconstructions
of the law, that has no impact on judicial
independence — judicial review through the
appellate process. There is no need to begin
loading what James Bryce called the “one-
hundred ton gun” of impeachment in antici-
pation of a multi -year battle to remove a dis-
trict judge for enjoining California Prop-
osition 209, for example, when in a matter of
months — as happened in that case — the
court of appeals reversed the district court
and lifted the injunction.!’® Appellate
review is the best remedy for claimed judicial
error.

Apart from being unnecessary, respond-
ing to unwelcome decisions with threats of
impeachment undermines public confidence
in judicial integrity and independence. After
a judge is threatened with impeachment for
making a particular ruling, subsequent
reconsideration or reversal of the ruling may
lead the public to suspect that the judge was
influenced by public pressure and not exercis-
ing impartial, independent judgment.

Recommendation:
Disagreement with a particular
decision of a federal judge is
not a proper basis for initiating
impeachment proceedings.
Public officials should refrain
from threatening to initiate

Y55New Trial In Multiple Murder Decried, THE RECORD, Dec. 15, 1985 at A52 (“The ruling said that despite “overwhelming
evidence’ against Carl Isaacs, Wayne Coleman, and George Dungee, their murder convictions and death sentences had to be over-
turned because pretrial publicity made it impossible for an unbiased jury to be seated in Seminole County.”).

176Regional News, UPI, Mar. 19, 1986 (“Rep. Charles Hatcher, D-Ga., said he was happy to give his constituents “a vehicle . ..
to show their frustration’ over the decision. Asked whether he agreed the judges should be impeached, Hatcher said he had not fully
reviewed the case but that he shared "the concern and frustration of the people.”).

177 Quster of Judges For Rulings Denied, N.Y. TIMES, Oct. 26, 1986, at A31. See also October 11, 1996 Hearing 59, 60 (testimony
of Congressman Kastenmeier){“As Chairman of the Courts Subcommittee, I received petitions from north Georgia . . . 80,000 ini-
tially, supplemented by 20,000 other petitions-consisting of 100,000 signatures demanding the impeachment of three federal appel-
late judges from the Eleventh Circuit for ordering a new trial for three murder defendants in a notorious case.”).

1788ee supra text accompanying note 29 for a discussion of this case.
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impeachment proceedings on
the basis of judges’ interpreta-
tion or misinterpretation of the
law in particular decisions.

~The two-hundred-year precedent in
which no judge has been impeached and
removed solely on the basis of an isolated,
unpopular judicial decision, should be
instructive not only to Congress but to fed-
eral judges as well. Despite occasional calls
in Congress for the impeachment of judges
on account of their decisions, no judge has
ever been removed on that basis alone.
Article III, Section 1 independence has
shielded judges from such attacks. As inap-
propriate as it may be for a member of
Congress to threaten a judge with impeach-
ment and removal for making an unpopular
ruling, the judge is equipped with the inde-
pendence needed to withstand the ordeal.

Recommendation:

“Judges threatened with
impeachment proceedings on
account of unpopular rulings
should not be deterred from
exercising their independent
judgment and rendering deci-
sions according to law. .

(2) “Judicial Activism”

“Judicial activism,” has become a pejora-
tive terms suggesting that a judge, through
his or her decisions, is not deciding cases
“according to law,” but rather has imposed his
or her own value preferences without regard
to legal precedent or proper constitutional
interpretation. The term “judicial imperial-
ist” is sometimes used interchangeably. The
debate as to whether a decision is the prod-
uct of political rather than legal reasoning has

existed since the formation of our judicial

system. A generation ago, the Warren Court
came under heavy criticism for a series of

1798s¢ Archibald Cox, supra note 167.

landmark decisions which had profound
political and social implications for the coun-
try. The criticism then was leveled at the
Supreme Court, the court of last resort.
“Impeach Earl Warren” became a political
slogan and some threatened to impeach
Justice William O. Douglas. Today’s
“activism” charges are different; they center in
large part on lower court judges whose single
decisions may have found popular or political
disfavor.

It should be emphasized again that a
judicial decision perceived to be erroneous as
a matter of law will be reviewed on appeal
and, if erroneous, reversed. The implication,
however, that a judge who makes an erro-
neous decision is guilty of wrongdoing and
should be impeached is unwarranted and evi-
dences a disrespect for the judicial branch,
which serves only to undermine public con-
fidence in the judiciary and ultimately in
judicial independence.

The Commission takes no position as to
whether particular judges have exceeded
their constitutional authority in particular
cases. Article VI of the Constitution requires
all public officials, including judges, to take
an oath to support the Constitution. In the
case of judges, that has meant respecting the
limited role that the Constitution has
assigned them and deciding cases and con-
troversies according to law.

We have no quarrel with principled crit-
icism of particular decisions on the grounds
that they are inadequately tied to the law; if
such criticism is correct, the decision will
probably be reversed in the appellate process.
We share the view of Archibald Cox, that
“[a} judge whose decisions are influenced by
politics is putting the independence of the
judiciary at risk.”1”? 'We do, however, object
to those who resort to pejorative terms
merely because of political or ideological dis-
agreement with the outcome of a decision.

“We...object to
those who
resort fo
pejorative
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Recommendation:

The constitutional oath of
office sworn to or affirmed by
all public officials in the execu-
tive, legislative and judicial
branches alike, embraces a
commitment to the “spirit of
restraint” that should dominate
all interbranch relationships in
fulfillment of their varied oblig-
ations to “support the
Constitution.”

(3) Misleading Criticism

One assumption underlying the First
Amendment freedom to criticize institutions
of government is that, through an open
exchange of ideas and information, the truth
may prevail, to the ultimate benefit of the
governmental institutions criticized. Whena
judicial decision is criticized, however, the
author of that decision is often prohibited by
the rules of judicial ethics from entering the
debate. As a consequence, the exchange of
ideas and information on the case in question
is less than open, which increases the risk
that misinformation, rather than the truth,
will ‘emerge, to the ultimate detriment of
public confidence in the judiciary.

As one commentator observed, it is not a
“fair fight” to leave the judges to respond to
unfair and inaccurate criticism without
allies.180 The answer lies not in censorship or
silence, but in prompt responses to inform
the public. Several state and local bar associ~
ations have initiated mechanisms to respond
to what they perceive as misleading criticism
of state judges. Many of these follow a
model developed in 1988 by a subcommittee
of the the Judicial Administration Division

. Lawyers Conference of the American Bar

Association, which is included as Appendix
B to this Report. Unfortunately, most of

~ these response mechanisms were not devel-

oped for, and have not been used for, situa-
tions involving federal judges.

It is important to respond to misleading
judicial criticism regardless of whether the
judge in question is in the state or federal sys-
tem. Indeed, for the moment at least, harsh
and often misleading criticism of federal
judges appears to be on the upswing. When
federal judges are victimized by false or mis-
leading criticism, they — like state judges —
need help in correcting a factually inaccurate
record so that the public is not led to believe
that the targeted judge committed an injus-
tice. Judges also need help in deflecting mis-
leading criticism lest it adversely affect the
performance of their judicial duties.

Recommendation:
State and local bar
associations should develop
effective mechanisms for

- evaluating and, when -
appropriate, promptly
responding to misleading
criticism of federal judges and
judicial decisions in each
federal judicial district.

b. Judicial Appointments

The nomination and confirmation
process is the one point at which the political
branches may exercise a check on the com-
position and quality of the federal bench. To
these ends, it is appropriate and desirable for
members of the Senate and the President to
explore the qualifications, character and judi-
cial philosophy of would-be judges.

Problems arise, however, when legitimate
inquiries into a nominee’s judicial philosophy
degenerate into thinly veiled efforts to preor-
dain how the nominee will rule on specific
issues in the future. Such “litmus test” ques-
tions cut to the quick of would-be judges’
decisional independence and are properly
resisted by the nominees. '

180Robert H. Henry, Address at the Meeting of the American College of Trial Lawyers, Boca Raton, F1 { March 21, 1997).
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A strong and independent judiciary like-
wise turns on the orderly filling of judicial
vacancies. Protracted delays in the nomina-
tion and confirmation process, whether by
design or as a result of inefficiency, weaken
the federal judiciary and should be avoided.

The Miller Center Commission on the
Selection of Federal Judges was established
in 1994 by the University of Virginia’'s Miller
Center of Public Affairs to respond to the
perceived growing crisis in the federal court
system caused by lengthy delays in filling
judgeships. The Miller Commission issued
its report on May 15, 1996 which contained
a number of significant recommendations,
including the following: 181

"M Senators, in their “advice and con-
sent” role, should identify good
judgeship candidates before a
“vacancy occurs and the candidates
should be thoroughly appraised and

“vetted” either before the vacancy
occurs or within 30 days after it;

B Senators should recommend two or
' more names to the President, in
order of priority, for each vacancy to
avoid delays in case a potential nom-
inee becomes unavailable. In no case
should a senator’s recommendation
go to the executive branch later than

90 days after a vacancy occurs.

B If a senator doesn't respond to the
request for more than one name, the
Administration should notify the
senator of additional names the
Administration would like to con-
sider. The executive branch too
should maintain lists of prospcctlvc
judicial nominees.

If senators haven’t made recommen-
dations within 90 days of a district
court vacancy, the President should
proceed with the administration’s
own nominee, and if confirmation is
delayed, make a temporary, or
“recess” appointment.

The White House, Department of
Justice, FBI and American Bar
Association all should complete their
investigations of candidates within
90 days of a vacancy.

The ABA should have more than
one representative from each circuit
court on its Standing Committee on
Federal Judiciary and should provide
a brief explanation for its rating, to
avoid charges that it sometimes takes
political considerations into account.

The White House and Justice
Department should review current
procedures to simplify them and
avoid duplication and should con-
sider eliminating personal interviews
with candidates, to avoid the appear-
ance of trying to influence candi-
dates’ judicial views.

The Senate Judiciary Committee
should increase the number of its
staff attorneys mvestlgatmg judicial
nominees.

If a nominee is noncontroversial, the
Senate Judiciary Committee should
forgo holding confirmation hearings.

The committee should clear nomi-
nees for full Senate confirmation
within two months of receipt of a
President’s nomination.

IBITHE MILLER CENTER OF PUBLIC AFFAIRS, IMPROVING THE PROCESS OF APPOINTING FEDERAL
JUDGES: A REPORT OF THE MILLER CENTER COMMISSION ON THE SELECTION OF FEDERAL JUDGES

(1996). The following summary of the Miller Center Commission’s recommendations is taken verbatim from an executive summary,

written in the form of a press release, that accompanied the report itself,

Protracted -
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B Prospective nominees should be
required to complete only a single
questionnaire that supplies all the
information  sought by the
Department of Justice, White
House, ABA and Senate Judiciary

Committee.

B Those agencies should explore
whether it is really necessary or
appropriate to obtain all the infor-
mation presently sought.

M Congress should enact a statute pro-
viding that an additional judgeship is
created on the date an incumbent
becomes eligible for senior status
(semi-retirement) even if the incum-
bent doesn’t take senior status on
that date. The number of authorized
judgeships would be reduced by one
when the incumbent takes senior

status, fully retires or dies.

- Recommendation:
The Commission urges that
judicial vacancies be filled
without delay and further urges
that the procedures
recommended by the 1996
Report of the Miller Center
Commission on the Selection of
Federal Judges set forth above,
should be fully considered.

2. Issues Affecting the Courts’
Institutional Independence

a. Political Branch Control Over
the Judiciary’s Administration,
Practice and Procedure

Nowhere is the “spirit of restraint” more
important than in the context of regulating
third branch operations. The Constitution
may or. may not forbid Congress from
imposing retaliatory budget cuts, eliminating

Judgeshlps occupied by disfavored- jurists,
stripping the courts of original and appellate
jurisdiction over all manner of cases, or dic-
tating, in torturous detail, every aspect of
courtroom practice and procedure. Such
issues thankfully remain theoretical, because
Congress has, throughout our history,
resisted the temptation to test the logical
extremes of its power over the judiciary.
Rather, Congress has for the most part lim-
ited its regulatory reach over the courts to
exercising periodic oversight, and delegating
to the judiciary the means necessary for the
courts to regulate themselves. As a conse-
quence, constitutional crises have been
averted, and the interbranch relanonsh1p has
usually been cooperative and constructive.

Restraint must likewise be a watchword
for the judiciary. Judicial independence is not
a talismanic slogan to be invoked every time
that Congress performs its constitutional
duty to oversee and regulate the lower courts.
Members of Congress oversee the federal
judiciary with an eye toward issues of con-
cern to their constituents. When Congress
raises these concerns with representatives of
the courts, it should ordinarily be seen not as
a threat, but as an opportunity to respond
jointly and constructively to public dissatis-.
faction. We share the view of Judge
Schwarzer on this point, who said of judges
and the judiciary that

the criticism that we hear ought not
to be so readily written off. Instead,
1 believe we might well view it not as
an occasion for circling the wagons
but as a challenge that deserves to be
taken seriously and calls for a
thoughtful response grounded on
searching self-examination of the
institution. 182

The success of any cooperative and con-
structive relationship ultimately depends

182February 21,1997 Hearing at 5, 7 (testimony of William W Schwarzer). -
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upon meaningful communication. The need
for effective interbranch communication has
become especially acute in recent years, as the
workload of the federal courts has expanded
to meet the needs of national campaigns
against drugs and violence at the same time
that Congress has struggled to limit govern-
ment spending. If the courts are to make the
most of limited resources, it is critically
important that the historically amicable rela-
tionship between the first and third branches
be maintained. The judiciary is usually in a
better position than Congress to determine
the most efficient, expeditious and effective
means to administer the courts; hence it
behooves Congress to remain attentive to the
- judiciary’s needs and concerns. By the same
token, Congress is in a better position than
the courts to structure the nation’s policy
preferences and fiscal priorities; hence it
behooves the judiciary to be sensitive to those
priorities when communicating its own
needs and concerns.

The courts and Congress continue to
communicate actively: representatives of the
Administrative Office, the Judicial Con-
ference, the Federal Judicial Center and the
Federal Judges Association, as well as numer-
ous individual federal judges, testify at con-
gressional hearings and meet with or write to
members of Congress on a wide variety of
matters. Even so, the interbranch relationship
has taken a turn for the worse, as evidenced by
the proliferation of interbranch confrontations
discussed in Part IV of this Report.

Testimony at our hearings supports the
conclusion that both branches have con-
tributed to the recent erosion of relations.
Some members of Congress may have
engendered the judiciary’s resentment by
viewing it as another administrative agency
to be managed as Congress sees fit, rather
than as an independent, co-equal branch of
government. Some judges, on the other
hand, may have engendered congressional
resentment by raising judicial independence

objections in response to legitimate congres-
sional inquiries into court administration,
practice and procedure, rather than by
responding constructively to the sources of
dissatisfaction giving rise to congressional
concern.

Congress is the source of appropriations,
and as such, has a responsibility to see that
the taxpayers’ money is wisely and effectively
spent. Congress’ oversight duties include
determining what constitutes an adequate
number of judges and whether the judicial
system is operating efficiently and effectively.
The judiciary must work cooperatively with
Congress to anticipate and provide the infor-
mation needed to satisfy appropriate con-
gressional inquiry and thereby justify
increased congressional deference to judicial
budget requests.

The existing problem may lie not with
the volume but with the nature and context
of interbranch communications. Through-
out the 1980s, the Brookings Institution
hosted conferences for
Congress, their staffs, federal judges and
court administrators to gather and discuss
issues of mutual interest in informal, non-
confrontational settings in Williamsburg,
Virginia = and elsewhere outside of
Wiashington, D.C.. In the early years, these
conferences were quite successful, and other
organizations, such as Aetna Insurance and
Yale University, hosted comparable events.
Over time, however, members of Congress
ceased to attend the Brookings-sponsored
conferences, and the program was ultimately
discontinued.

Ad hoc, interbranch commissions have
served a comparable role. The Commission
on Revision of the Federal Court Appellate
System, the Federal Courts Study Com-
mittee, and the National Commission on
Judicial Discipline and Removal each
brought representatives of the courts and
Congress together for a limited period of
time in the 1970s, 1980s, and 1990s,

members . of .

Congress has...
resisted the
temptation fo
test the logical
extremes of its
power over the

Judiciary.
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respectively, to analyze specific issues affect-
ing the courts in informal, small group meet-
ings. Because of their ad hoc nature,
however, these commissions provided
sporadic rather than continuous and ongoing
interaction between the branches.

The continued health and well-being of
judicial independence depends on the preser-
vation and enhancement of productive and
cooperative communications between the
branches. Existing channels of communica-
tion have proved inadequate to the task.
Individual judges, legislators, academicians,
and recently the Judicial Conference, have
proposed the creation of a permanent, inter-
branch entity, to study court operations and
recommend reforms to Congress.!83 A pri-
mary virtue of such an entity is that it would
facilitate non-confrontational communica-
tion among the branches in an ongoing pro-
ject dedicated to sensitive and sensible regu-
lation of the third branch, to the end of
preserving the independence of the judiciary.

Consistent with the view that judicial inde-

pendence serves to protect the public, the
entity in question should also logically

include representatives of court users.

Recommendation: ,
Congress should promptly con-
sider establishing a permanent
National Commission on the
Federal Courts, to be comprised
of representatives from all three
branches of government, as well

as representatives of litigants
and other groups with an interest
in the federal courts. The
Commission would develop, on
an ongoing basis, recommenda-
tions for Congress concerning
-.court practice, procedure, admin-
istration, and the like, and evalu-
ate legislative proposals affecting
the courts introduced by mem-
bers of Congress.

In addition to formal mechanisms for
interbranch communication, such as the
National Commission on the Federal
Courts, proposed here, federal judges should
be encouraged to develop informal ties with
legislators in their respective judicial districts.
In Chicago, for example, the chief judge in
the Northern District of Illinois hosts peri-
odic luncheons at the courthouse with indi-
vidual senators and representatives from the
district.8* The point of such meetings is not
to discuss an agenda of issues, but simply to
promote better communication and mutual
understanding through periodic contact.
Events like these, if commonplace across the .
country, would help to enhance the cordial
interbranch relationship essential to good
governance.

Recommendation:

The Commission encourages
federal judges to meet infor-
mally with their congressional

183Proposals for creation of an Office charged with reviewing laws and/or court decisions and recommending revisions, include:
COMMITTEE ON LONG RANGE PLANNING OF THE JUDICIAL CONFERENCE OF THE UNITED STATES,
LONG RANGE PLAN FOR THE FEDERAL COURTS 126-27 (1995) (proposing the creation of a National Commission on
Federal Courts); December 13, 1996 hearing at 161, 175-77 (testimony of Daniel Meador)(proposing the creation of “an ongoing body
with a very modest staff that would survey the problems of the courts and develop measures to meet those problems”); Charles Gardner
Geyh, PARADISE LOST, PARADIGM FOUND: REDEFINING THE JUDICIARY’S IMPERILED ROLE IN CONGRESS,
71 N.Y.U. L. REV. 1165 (1996) (proposing the creation of a permanent, interbranch commission to study the federal court.); William
E. Cooper, A Proposal for a Congressional Council of Revision, 12 SETON HALL LEGIS. J. 233 (1989) (proposing a council of revi-
sion comprised of former judges and legislators); Henry J. Friendly, The Gap in Law-Making—Judges Who Can’t and Legislators Who
Won't, 63 COLUM. L. REV. 787 (1963) (proposing the creation of a council on a Ministry of Justice, Council of Law Revision, or its
equivalent); Benjamin Cardozo, 4 Ministry of Justice, 35 HARV. L. REV. 113 (1921) (proposing the creation of a ministry of justice
to review and recommend revisions to laws passed).

184February 21, 1997 Hearing at 25, 48.
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representatives on a periodic
basis, for the purpose of
improving interbranch commu-
nication and understanding.

b. Politiéal Branch Control Over
the Judiciary’s Appropriations:
the Line-ltem Veto

As paradoxical as it may be for an inde-
pendent judiciary to be dependent on
Congress for its financial survival, the com-
mittee process in Congress assures that the
judiciary’s fiscal needs will not be given short
shrift. To the contrary, there is ample oppor-
tunity for the judiciary to communicate its
needs and concerns to Congress, and for

‘those needs and concerns to be thoroughly

evaluated over the course of annual delibera-
tions on the federal budget. According to the
immediate past Chair of the Budget
Committee of the Judicial Conference:

The system of separation and inter-
dependence among the three
branches of government works
extremely well in the case of the fed-
eral judiciary budget. It works pri-
marily because of Congress. . . . They
have a great deal of knowledge about
our budget. They handle it in a very
responsible fashion and they do so
with a high level of sophistication. 18

This respectful and responsive budget-
setting process potentially could suffer dis-
ruption as a result of the recently enacted
Presidential line-item veto. The Commission
believes that the presidential line-item veto
— be it a statute or a constitutional amend-
ment — should exclude appropriations for
the judiciary from its scope.

First, there is no public, deliberative
process that precedes the President’s decision
to srike specific items from spending bills.

The judiciary does not have the same oppor-
tunity to justify its budget request to the
President as it does to Congress. Moreover,
line items relating to the judiciary’s appropri-
ations may be more vulnerable to a veto than
other line items inserted at the behest of leg-
islators, who are better positioned than
judges to defend the line items they support.

Second, the executive branch is the most
frequent litigant in the federal courts. By
giving a litigant the power to manipulate the
judiciary’s budget, the appearance — if not
the reality — of making the courts beholden
to that litigant raises decision-making inde-
pendence concerns. It is unlikely that the
President would ever use or threaten to use
the line-item veto in an explicitly retaliatory
or extortionate way against the judiciary, if
for no other reason than that doing so would
be politically- imprudent. Subtler forms of
manipulation, however, might still be possi-
ble; moreover, any veto of a line item from
the judiciary’s budget — even if innocently
motivated — could appear retaliatory and
create the appearance of dependence.

‘Recommendation:

Legislation should be enacted
to exclude budgetary items
involving the federal judiciary’s
appropriations from the scope
of the Presidential line-item
veto.

c. Congressional Limits on or
Curtailment of Jurisdiction

Since the 1950s, members of Congress
have frequently attempted to limit the juris-
diction of the federal courts, both the
Supreme Court’s appellate jurisdiction and
the original and appellate jurisdiction over
the lower federal courts. The declared aim of
these legislative proposals is to give the state

185Richard Arnold, Money, or the Relations of the Judicial Branch With the Other Two Branches, Legislative and Executive, 40 ST.

LOUIS U. L. REV. 17, 28 (1996).

“The continued
health and well-
being of judicial
independence
depends on
productive and
cooperative -
communications
between the

branches.”
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courts exclusive jurisdiction of suits involving
issues such as abortion, school busing, school
prayer, or flag burning, and in earlier years,
subversive activities laws and legislative
apportionment.!86 The assumption is that
state judges, most of whom are subject to
election, will be more sympathetic to the
majority will when interpreting the laws in
question and deciding whether such laws
violate the Constitution. Many of these bills
would deny the Supreme Court appellate
jurisdiction over state court decisions, so that
state court departures from established
precedents could not be overturned. Even
when Supreme Court appellate jurisdiction is
retained, however, the sponsors of such
“court-stripping” proposals assume that the
High Court could not police the many antic-
ipated departures from unpopular federal
court precedents. )

The Commission opposes court-
stripping proposals, as does the ABA.187
The framers deliberately created a cumber-
some process for amending the Constitution.
To ensure that federal courts would be strong
enough to resist attempts by simple majori-
ties to bypass the amendment process and
change the Constitution by statute or other
political branch action, the framers guaran-
teed judicial independence. It is inconsistent
with the spirit of this constitutional structure
to permit a simple majority in Congress to
effect constitutional change in the guise of
jurisdictional reform, by replacing the
Constitution’s interpreter with one perceived
to be more beholden to a transient majority’s
view.

We recognize that the Constitution
authorizes Congress to make “exceptions” to
and “regulations” of the appellate jurisdiction

of the Supreme Court. We also recognize
that Congress’ power to create and ordain the
lower federal courts includes the power to
give and deny jurisdiction. But we conceive
of the congressional power as encompassing
issue-neutral rules designed to foster an
effective and efficient federal judicial system.
We do not think that Congress’ power to
regulate federal court jurisdiction was
intended to vest in transient majorities the
power to alter judicial decisions by depriving
the federal courts of the power to interpret
the Constitution in issue-specific situations.

Apart from the impact of court-stripping
proposals on the federal courts, successful
enactment of such bills could also imperil
state judges. With court-stripping legisla-
tion in place, state judges would often be the
exclusive interpreters of the laws in question.
As such, they could be faced with a “Catch-
22” when asked to rule on unconstitutional
but popular governmental action: they could
honor their oaths to uphold the Constitution
by invalidating the governmental action in
question, only to be defeated in the next elec-
tion; or they could preserve their tenure in
office at the expense of their oaths, by
upholding the popular governmental action,
in disregard of the Constitution and inter-
pretive precedent of the High Court. In the
Commission’s view, neither alternative is
acceptable.

Recommendation:

The Commission urges Congress
to resist any proposal that would
strip the federal courts of their
jurisdiction to hear and decide
any particular constitutional
issue for the purpose of effecting
changes in constitutional law.

185A brief history of these efforts and the historical context of other periods of jurisdiction stripping may be found in ELDER
WITT, CONGRESSIONAL QUARTERLY'S GUIDE TO THE U.S. SUPREME COURT 663-69 (2d ed. 1990).

87Tivo separate policies were adopted by the ABA on this subject: AMERICAN BAR ASSOCIATION, SUMMARY OF
ACTION OF THE HOUSE OF DELEGATES 15 (August 1991); and AMERICAN BAR ASSOCIATION, SUMMARY OF
ACTION OF THE HOUSE OF DELEGATES 31 (August 1992). Appendix D reproduces these and other ABA policies which

pertain to the recommendations proposed in the Report.
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Congress has great power to structure
judicial review of executive and administra-
tive action, even to the point of denying
review altogether. Some challenges raise con-
stitutional questions, and denial of judicial
review in those cases may well be invalid.
However, even if Congress can deny review,
the Commission -respectfully suggests that
under the rule of law it is bad policy to refuse
to permit a claimant access to the courts to
pose properly presented constitutional issues.
Even in the absence of a constitutional ques-
tion, we do not believe that, ordinarily,
Congress should bar judicial review of
enforcement and coercive governmental
actions, in light of historical examples of
executive and administrative misapplication
of law. The revisions in the 1996 Illegal
Immigration Reform and Immigrant
Responsibility Act,)¥ which bar review of
many actions having potentially devastating
impact on both legal and illegal aliens, repre-
sent the kinds of governmental actions that
should not be free from judicial review.

Recommendation:

The Commission urges
Congress to provide for judi-
cial review of constitutional
questions in cases involving
administrative and regulatory
actions and ordinarily to pro-
vide for judicial review of
enforcement and coercive
actions of the government in
administrative and regulatory
actions. '

Congress also has broad powers to struc-
ture and regulate the remedies available in
federal courts. From the beginning, Congress
has restricted the use of injunctions and other
remedial devices. But just as it is or should be

188110 Stat. 3009-546 et seq., §§ 304-306, 381, 604.
189110 Stat. 1321-66.
190110 Stat. 1219, §104(2), adding 28 U.S.C. §2254(d).

impermissible for Congress to strip jurisdic-

tion from the courts to hear cases of consti-

tutional violations, so too it is or should be
impermissible for Congress to deny to the
federal courts the power to correct constitu-
tional violations that they find. The
American Bar Association has plainly
equated the two policies and has opposed
both. Nonetheless, several restrictions

recently enacted by Congress in the Prison

Litigation Reform Act'® and in habeas cor-
pus amendments'®® do impose severe limits
on the authority of the federal courts. If these
laws are successful, we assume more will fol-
low as a way of preventing disfavored
claimants from obtaining remedies to which
they may be entitled.

Recommendation:

The Commission urges
Congress to resist efforts to
intrude into the remedial
processes of the federal courts
for the purposes of restricting
the ability of litigants to obtain
their constitutional rights and
of preventing the federal
courts from fairly adjudicating
constitutional claims. The
Commission does not oppose
all legislative regulation of
processes, but it does urge
Congress to carefully evaluate
the purposes and results of all
such proposals before it.

d. Judicial Compensation

The framers of the Constitution appreci-
ated the relationship between compensation
and independence. They never second-
guessed the wisdom of insulating federal
judges from retaliatory pay cuts. They
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realized, moreover, that the health and
well-being of the judiciary depended on fur-
nishing judges with adequate compensation,
and that inflation could render a once satis-
factory compensation inadequate. Accord-
ingly, they amended an early proposal fore-
closing upward as well as downward adjust-
ments of judicial pay, to permit the former.
They did so, however, over the objection of
James Madison, who was concerned that
making judges beholden to Congress for
periodic salary increases could create an
undesirable dependence.

History has vindicated both sides in this
debate. Without periodic, upward adjust-
ments in judicial salaries to account for
increases in the cost of living, it is difficult to
imagine how the nation could have retained
its ablest judges during periods of severe
inflation. At the same time, the periodic
spectacle of judges appearing, hat in hand, to
request raises from Congress — which enacts
the laws that judges are to interpret, and if
necessary, invalidate — is at best unseemly,
and at worst, destructive of the independence
the framers sought to preserve.

The ease with which periodic cost-of-
living adjustments might otherwise be
approved is further hampered by the long-
standing practice in Congress of tying pro-
posals to increase judicial pay to more con-
troversial proposals to increase congressional
pay. The Commission is aware of and sup-
ports legislation introduced in Congress that
would address these problems by furnishing
judges with periodic and automatic cost-of-
living adjustments.

Recommendation: The
Commission recommends that
Congress de-link proposals to
increase congressional pay

1180 supra notes, 133-135 and accompanying text.

from proposals to increase
judicial pay, and make judicial
salaries subject to periodic and
automatic cost-of—llvmg adjust-
ments.

e. dJudicial Discipline

In 1980, Congress passed the Judi-
cial Conduct and Disability Act, 28 U.S.C.§
372(c), to provide a formal supplement to
the impeachment process for resolving com-
plaints of misconduct or disability against
federal judges. The 1980 Act was the culmi-
nation of years of discussion and compromise
over the scope, design, and constitutionality
of establishing a statutory disciplinary
mechanism for the federal judiciary. Despite
preliminary uneasiness among some judges
that the Act threatened the judiciary’s insti-
tutional independence, it is now generally
agreed that the Act does no such thing.

The American Bar Association, which
had established a special task force to moni-
tor and. evaluate the work of the National
Commission on Judicial Discipline and
Removal,'?! concurred with the Commis-
sion’s overall views regarding the efficacy of
the Act, and adopted policy reaffirming its
support for the Act, while recommending
some procedural modifications.1%2

Recognizing both the salutary effects of
the Act in resolving meritorious complaints
and providing a vehicle for informal resolu-
tion of a number of performance problems
within the judiciary, and the general lack of
knowledge among practitioners about the
Act, the ABA also adopted policy urging
that more vigorous efforts be made within
the ABA and by state and local bars to
increase awareness and understanding of the
Act.3 Unfortunately, these efforts have not
been forthcoming.

1%2AMERICAN BAR ASSOCIATION, SUMMARY OF ACTION OF THE HOUSE OF DELEGATES 5 ( Midyear

Meeting,1993).

1AMERICAN BAR ASSOCIATION, SUMMARY OF ACTION OF THE HOUSE OF DELEGATES 9 (Midyear

Meeting, 1994).
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The Judicial Conduct and Disability Act
provides a powerful mechanism for holding
judges accountable for misconduct, particu-
larly that which does not rise to the level of an
impeachable offense. We believe that if more
people knew about the Act and how to
invoke it in appropriate circumstances, allega-
tions that federal judges are not held
accountable for their actions except in the
most egregious situations would diminish.

Recommendation:

The American Bar Association,
in conjunction with state and
local bars, should take appro-
priate steps to inform the bar
and the public of the proce-
dures for handling complaints
against and disciplining federal
judicial officers under the
Judicial Conduct and Dlsabmty
Act of 1980.

During recent congressional hearings on
leglslatlon which would amend the Act by
requiring that a complaint against a judge be
handled by the chief judge of a different cir-
cuit, some House Judiciary subcommittee
members acknowledged that they were not

aware of the Report of the National

Commission on Judicial Discipline and
Removal or its recommendations regarding
the 1980 Act!®. This is cause for concern,
especially since many of the issues addressed
by current legislative proposals involving the
federal judiciary were examined in depth by
the National Commission. For example, the
National Commission concluded, among
other things, that changes to the constitu-
tional provisions for impeachment and
removal were neither necessary nor desirable.
After a careful, empirical study, it also

concluded that the system of formal and
informal discipline under the 1980 Judicial

Conduct and Disability Act was working

reasonably well and that perhaps one of the
most important benefits of the Act was the
impetus it has given to informal resolutions
of problems of judicial misconduct and dis-
ability — a benefit that might beé compro-
mised if the proposed legislative amendment
to the Act is enacted.

- To our knowledge, Congress has not
given serious attention to the National
Commission’s Report, including the recom-
mendations addressed to the legislative
branch. In that respect, this careful work,
funded by the taxpayers, has been largely
ignored, even though it bears directly on
issues of current debate and controversy.

Recommendation:

Congress should hold hearings
on and consider appropriate
responses to the 1993 Report
of the National Commission on
Judicial Discipline and Removal.
That process should be com-
pleted before Congress consid-
ers any proposals for additional
legislation or constitutional
amendments in the area of
judicial discipline and removal.

3. Issues Affecting Public Confldence
in the Judiciary

Public confidence in the judiciary — at
both the federal and state level — is per-
ceived by many to be in a dangerous state of
decline. The Corporate Counsel for the
District of Columbia, for example, recently
told a task force of the D.C. Circuit that

“[clonfidence in our judicial system has
probably never been shakier.”!%

194The hearing in question was held on May 14,1997 before the Subcommittee on Courts and Intellectual Property, Committee
on the Judiciary, U.S. House of Representatives, and concerned H.R. 1252, 105th Cong., 1st Sess.. A transcript of the hearmg has not

yet been published.

19’Re;mrt of the Special Committee on Race and Ethnicity to the D.C. Circuit Task Force on Gender, Race and Ethnic Bias, 64 GEO.

WASH. L. REV. 189, 252 (1996).
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The problem has no defined racial, eth-
nic or socioeconomic boundaries and it is
present in urban areas as well as rural areas.
The Western Regional Counsel to the

- NAACP Legal Defense and Educational

Fund told the Commission:

[Tlhere are sectors of. the public I
cannot discuss the judicial system
and the judiciary with anymore and
convince them that they should have
faith with it, they should view it as
impartial. . . . [W]e have lost poor
people, at least in the area that I
work. . . . It is beyond the reach
because what they see is anything but
impartial and anything but fair.19

Others have told the Commission that
similar sentiments are expressed by partici-
pants in the “militia movement” who claim
that state and federal courts lack legitimacy
and have no jurisdiction over the militias’
members}iip.1 7

This perceived decline of public confi-
dence in federal and state courts is supported
by persuasive evidence: o

B Gallup polls conducted between
1986 and 1994 reveal that the per-
centage of respondents expressing
“quite a lot” or “a great deal” of con-
fidence in the Supreme Court
declined from 54% to 42% in that
time.198

B A poll sponsored by the National

Center for State Courts showed that
in 1977, 29 percent of respondents
were very confident in the federal
courts, 41 percent were somewhat
confident, and 28 percent were not at
all confident.!®® In 1991, a survey
conducted by the National Opinion
Research Center yielded comparable
results: twenty-five percent of
respondents had a great deal of con-
fidence in the courts and the legal

‘system, 46 percent had some confi-

dence, and 27 percent said they had
little or no confidence. By 1995,
however, a survey sponsored by U.S.
News and World Report found that
only 8 percent of respondents now
had a great deal of confidence in the
judicial system, 46 percent said they
had some confidence, and 45 percent
indicated that they had not very
much confidence or none at all.

In a similar vein, a 1994 Gallup poll
reported that only 15 percent of
respondents had “a great deal of con-
fidence” in the criminal justice sys-
tem, as compared to 49 percent who
had very little or no confidence. 2%

A 1996 poll of New York residents
found that only 2 percent of respon-
dents thought the criminal court sys-
tem was “excellent,” while 64 percent

196February 21, 1997 Hearing at 239, 248-49. See alo FINAL REPORT OF THE CALIFORNIA JUDICIAL COUNCIL
ADVISORY COMMITTEE ON RACIAL AND ETHNIC BIAS IN THE COURTS 39 (1997) (Many speakers at the public
hearings expressed their belief that minorities do not receive justice in the California courts.”); Bob MacPherson, Survey: Bias Felt in
Courts, STATE NEWS, October 12,1996 at 1 (“Many minority groups lack confidence in the Delaware court system and believe they
receive harsher sentences than whites, a recent survey found.”); Jonathan Rabinowitz, Pane/ Finds Bias in Connecticut Courts,
N.Y.TIMES, April 24, 1996 (reporting that a study’s “findings highlighted startling differences between minority and white lawyers’
and court employees’ views of how members of minority groups are treated” by the Connecticut courts).

157 8ee, e.g., T.C. Brown, Justice for the Common Man? Alternative ‘Court’ Stirs officials’ Fears Violence Will Rule, CLEVELAND
PLAIN DEALER 1A, December 11, 1995.

19877, Military Earns the Highest Public Confidence Rating, RESEARCH ALERT, June 17, 1994.

199Poll data provided in this paragraph was obtained from the Roper Center for Public Opinion Research and is available on the
Westlaw poll database.

2000,]., the People and the System, THE BALTIMORE SUN, 18A, September 26, 1994.
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gave it a negative rating, and 55 per-
cent thought that judges should be
easier to remove.20!

B Andina 1996 Gallup poll of Repub-
lican voters, 73 percent thought that
term limits for federal judges ought
to be in the Republican Party plat-
form.202

The recent proliferation of criticism
directed at individual federal judges, as
chronicled in this report, both manifests and
exacerbates declining public confidence in
the courts. Recent congressional efforts to
monitor and regulate the federal judiciary
more closely than in the past may likewise be
a reflection of the public’s shrinking confi-
dence in our courts. While there was dis-
agreement among the witnesses as to
whether any of the recent criticism or con-
gressional initiatives directed at federal
judges and the courts in fact constituted
“threats” to judicial independence; there is
little doubt that these events are symptomatic
of declining public support for the courts.

If judicial independence is to be pre-
served, public confidence in the judiciary
must be maintained. A public that does not
trust its judges to exercise sound, even-
handed, independent judgment, will look
upon judicial independence — guaranteed by
life tenure and an undiminished compensa-
tion — as a problem to be eradicated, rather
than a virtue to be preserved. The Judicial
Conference of the United States understands
the critical nexus between judicial indepen-
dence and public confidence:

Preserving the power of the courts to
do what is right while sustaining
their legitimacy in the eyes of the

public is one of the most delicate bal-
ancing acts of our constitutional sys-
tem. If the federal courts alienate the
public and lose its support and par-
ticipation, they cannot carry out their
appropriate role.2%3

Revitalizing public confidence in the
judiciary depends upon Congress and the
courts manifesting the “spirit of restraint and
common purpose” characteristic of a separa-
tion of powers system that is in good repair
and deserving of public support; and it
depends upon the success of efforts to
expand the public’s knowledge of our judicial
systems and the fundamental importance of
the principle of judicial independence in a
healthy democratic republic.

There is evidence that the public does
not fully understand why judicial indepen-
dence is so essential and how it is constitu-
tionally protected. A survey conducted in the
1980s revealed that only 44 percent of

respondents answered “true” to the statement

that “federal judges are appointed for life,”
while 40 percent answered false and the
remaining 16 percent answered that they did
not to know. Interestingly, although polls
indicate public support for an independent
judiciary, they also suggest public support for
judicial term limits and making judicial
removal easier.?* If the public does not
understand that judicial independence exists
for the protection of the people and not for
the benefit of judges, then how can they be
expected to view life tenure as anything other
than a frivolous perquisite of judicial office?
If the public does not understand that judges
are given independence to enable them to
make impartial decisions based on the rule of

201\Wendell Jamieson, Judges Losers, Cops Winners in Poll, N.Y. DAILY NEWS, 33, April 28, 1996.
202CNN/USA TODAY/Gallup Poll, March 15-17, 1996. Based on a poll of 474 Republicans. Margin of error is +/-5 percent-

age points.

20JUDICIAL CONFERENCE OF THE UNITED STATES, LONG RANGE PLAN OF THE FEDERAL COURTS

(1995).
2045, supra text accompanying notes 201-202.
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law rather than on the passing popular will of
the political branches or the people, they will
not comprehend how a system that permits
judges to invalidate popular laws, or “release

criminals on technicalities,” ultimately pro-

tects their rights, and they will not long toler-
ate judges who take such actions.

_ Judges and the federal judiciary need to
be involved in efforts to explain their role to
the public. Aloofness begets an appearance
of elitism that only contributes further to
public misperception of the judiciary as an
inscrutable, dangerously distant institution.
The Commission shares the view of the
American Judicature Society:

It is the obligation of judges to edu-
cate the public about important con-
cepts of the rule of law and the inde-
pendence of the judiciary. The
media will not do so, and the public
schools and colleges are apparently
failing to do so. Therefore, judges are
encouraged to reach out and educate
the public. This does not mean giv-
ing speeches to attorney audiences,
but to civic' organizations, schools
and colleges, and religious institu-
tions.”205 :

Research to identify the reasons for the

-eroison of public confidence has been under-

taken by several organizations, including the
ABA, the National Center for State Courts,
the State Justice Institute and the American
Judicature Society. These research efforts
should be expanded to include other organi-
zations concerned with our justice and judi-
cial systems; and the federal judiciary should
join in this effort.

As the underlying causes of the discon-

-tent are identified, they must be addressed by

the courts and the political branches as well
as through educational programs. Long-term

educational programs with defined goals and
strategies should be developed, with an
emphasis on three principle venues:

M Schools and Colleges: Strong civics
- programs should be developed in
conjunction with both state educa-
tion and law-related education coor-
dinators.

B Communities: Lawyers and judges
should participate in community
activities that provide opportunities
for dialogue about the role of law
and the courts in our lives.
Opportunities for such exchanges of
information may exist in activities
‘conducted by neighborhood organi-
zations, professional and’ social ser-
vice group meetings, book clubs, and
other associations .

M Electronic Media: An understand-
ing of the communication mecha-
nism by which children and adults
learn about the justice and judicial
systems 1s crucial to the success of
any educational program. The
Internet and television are important
communication vehicles and should
be used creatively to convey essential
information about our judicial sys-
tem. For example, a public educa-
tion home page could be created
which includes a virtual courtroom,
in which the actions of the justice
system are viewed in the context of
real cases in the news.

Recommendation:

The American Bar Association,
through its Division on Public
Education, should take the lead in
the formation of a consortium

of organizations dedicated to

205December 13, 1996 Hearing 109, 113 (testimony of John Domino).
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educating the public about the
importance of an independent
judiciary and an impartial system
of equal justice. The consortium
should (a) continue research into
the causes of eroding confidence
in the judicial and justice systems
throughout the country and (b)
develop and implement long-term
educational programs, both in the
schools and for the public gener-
ally, with defined goals and strate-
gies, focused on improving public
understanding of our system of
justice and of an independent
judiciary.

C. FINDINGS, CONCLUSIONS
AND RECOMMENDATIONS
ADDRESSING STATE
JUDICIAL INDEPENDENC
PROBLEMS '

The importance of an independent judi-
ciary applies equally to the state courts which
handle ninety-seven percent of the nation’s
litigation. Threats to judicial independence
and its goals are greater in many state court
systems than in the federal judiciary. Crises
of underfunding, which the federal judiciary
has largely avoided, are- common in many
state court systems.2%® The election process
for judicial selection and retention in many
states gives rise to concerns about the impact
of camgaign financing on the impartiality of
judges.?®”  Even those states opting for a
merit selection process ordinarily require
their judges to stand for retention elections.
Retention elections (in which judges run
unopposed) and reelections (in which oppo-
nents are permitted) have resulted in judges

205 See supra text accompanying notes 145-147.
7S ee supra text accompanying notes 158-64.
203See supra text accompanying notes 159-60.

being challenged and, in some cases turned
out of office, for unpopular decisions in indi-
vidual cases.?%8
The increasing amount of money re-

quired to finance a judicial campaign over the
last several years has given rise to increasing
concerns among members of the bar that,
“although permissible from a legal standpoint,
the fund-raising that accompanies judicial
campaigns frequently gives rise to conflicts of
interest that may reflect adversely upon the
impartiality of the judiciary.”? As a result,
amendments to the Commentary to Section
5C(2) of the 1990 ABA Model Code of
Judicial Conduct recently have been proposed
by the ABA Standing Committee on Ethics
and Professional Responsibility which would
state the ABA's preference for merit selection
and suggest that campaign contributions
made by lawyers or others who appear before
the judge may, by virtue of their size or source,
raise questions about the judge’s impartiality
and be cause for disqualification.1®

The Commission believes that greater
consideration needs to be given to the serious
ethical problems presented by judicial cam-
paign fund-raising and, to that end, supports
the Standing Committee’s proposed amend-
ments.

Recommendation:

States which rely on elections
in their judicial selection or
retention processes should
consider adopting the ABA
Standing Committee on Ethics
and Professional
Responsibility’s proposed
amendments to the
Commentary to Canon 5C(2)
of the Model Code of Judicial
Conduct, dated April 1997.

29ABA Standing Comm. On Ethics and Professional Responsibility, Draft Report with Recommendations to the House of Delegates

2 (April, 1997)( included in this Report as Appendix C).
2077 at 1.
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Misleading criticism is not confined to
federal judges. To the contrary, the problem
currently afflicts state judges to an even
greater extent. A good illustration of the
problem was provided by a California state
trial judge in his testimony before the
Commission?!! A California judge who
sentenced a defendant convicted of raping
and maiming his victim to the maximum
sentence permitted by California law at that
time—fourteen years, reduced to eight years
for good. behavior—was attacked for sen-
tencing the defendant too leniently. The
judge could not properly respond to such
criticism himself, but if the criticism went
unanswered, the public perception would be
that an injustice had been done by a judge
run amok, rather than by a sentencing statute
that was at odds with the majority will. - After
repeated attacks comparable to the one
described above, the California Judges
Association developed a protocol for
responding to unfair, inaccurate criticism.
Pursuant to that protocol, selected judges
stand ready to assist in offering a rapid
response to such criticism when it occurs, for
publication or broadcast. There is some
understandable concern as to the propriety
and desirability of judges defending decisions
of their brethren in the media. Effective
response mechanisms must be developed
that involve not only the bench, but also the
bar and public, in a coordinated effort. As
previously noted, some state and local bar
associations have developed their own proto-
cols for responding to false, misleading, or
what they otherwise perceive to be excessive
or unwarranted criticism. The use of such
protocols should be encouraged and
expanded.

Recommendation:

State and local bar
associations should develop
and expand effective
mechanisms for evaluating
criticism of state judges and
judicial decisions and, when
appropriate, promptly
responding to it.

Despite potentially serious problems —
some more serious than those affecting the
federal courts — the Commission’s focus
was, of necessity, limited to federal judicial
independence. Our life-span and resources
were insufficient to permit adequate investi-
gation into-the many and varied issues affect-
ing judicial independence in the state courts.
No two state systems are identical. Their
constitutions, statutes, traditions and legal
cultures differ in ways that affect judicial
independence and make generalizations dif-
ficult.

The distinction between the federal and
state judiciaries may not be clear to the pub-
lic??2 and, to the extent that judges- or the
judicial systems are lumped together, public
dissatisfaction with one system spills over
into the other. By the same token, confidence
in state judicial systems is linked to the fed- -
eral system as well. Hence, additional studies
of state judicial independence, and adoption
of the reforms on the basis of those studies,
may help to restore confidence in both the
affected state court system and its federal
counterpart. We therefore encourage state
bars to conduct their own, individual judicial

independence studies, as some have already
done.?!3

2February 21, 1997 Hearing at 128 (testimony of Albert Dover).

2120ne witness, for example, who has devoted her career to educating the public on the subject of the legal system, admonished
the Commission to “remember that in the broader public’s eye there is no distinction between the federal judiciary and the state judi-
ciary.” February 21, 1997 Hearing at 239, 242 (testimony of Constance Rice).

2138, e.g.,.the State Bar of Wisconsin Commission on the Judiciary as a Co-Equal Branch of Government, FINAL REPORT
AND RECOMMENDATIONS (1997); the Tennessee Bar Association has appointed a Task Force on the Tennessee Judiciary which
is currently drafting a report on judicial merit selection and other issues relating to judicial independence.



Conclusion

In 1908, American Bar Association President Jacob M.Dickinson opined to the
Association that

[fJor a long time . . - judgments of courts-. . . were received with the great-
est of respect. ... If decisions were publicly criticized, the criticism was gen-
erally temperate, addressed to particular questions, and was not of such a
character as to break down in the minds of the people respect for the judi-
ciary.214 : .

In Dickinson’s view, however, times had changed for the worse. “Judicial judg-
ments are not accorded the same respect as formerly,” he observed. “Not a court, but
the courts, are frequently and fiercely attacked,” and “[pJolitical parties of all creeds
have bowed their heads in recognition of a discontent.” The consequence, he
warned, was “to destroy confidence in the courts and to make a subservient judiciary.
The people have been led away from the principle that the independence of the judi-
ciary is one of the mainstays of civil liberty under self-government, which is based
on mutual self-restraint . . . . “ His warning has equal force today.

Many have made comparable observations in the late twentieth century: that
unlike times past, when judicial criticism was civil and Congress’ oversight of the
judiciary was deferential, the courts are now besieged by unprecedented assaults
from all sides. Jacob Dickinson’s characterization of the difficulties confronting the
courts in 1908 belies the notion that contemporary problems are without precedent,
just as Dickinson’s perception that the courts of his day faced uniquely troubling
attacks is undercut by comparable attacks in generations preceding his. Against this
backdrop, the current problems do not warrant an alarmist response, but neither do
they counsel complacency. While the current state of federal judicial independence
remains essentially sound, a number of potentially serious problems exist that, if left
unremedied, could degenerate into real threats to judicial independence. Those who
value judicial independence must stand ready to protect it. It is incumbent on
lawyers to step up and assume a leadership role in this regard. The time has come
for judges, legislators, lawyers and the general public to work together actively and
aggressively to address the causes of popular dissatisfaction with the courts, to restore
public confidence in our judicial system, and thereby to preserve judicial indepen-
dence as a value for all to cherish.

24 American Bar Ass'n, Address of the President, 33 REPORT OF THE THIRTY-FIRST ANNUAL MEETING
OF THE AMERICAN BAR ASSOCIATION 341 (1908).
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| Appendix

THE ORIGINS AND HISTORY OF

FEDERAL JUDICIAL INDEPENDENCE1
Charles Gardner Geyh

A. Constitutional Text

Article ITI, Section 1 of the United States Constitution includes three provisions
central to the establishment of federal judicial independenice: 1) the judicial power
clause, which provides that “The judicial Power of the United States, shall be vested
in one supreme Court, and in such inferior Courts as the Congress may from time
to time ordain and establish”; 2) the good behavior clause, which provides that “The
Judges, both of the Supreme and inferior Courts, shall hold their Offices during
good Behaviour,” and 3) the compensation clause, which provides that the judges of
the Supreme and inferior courts “shall, at stated Times, receive for their Services a
Compensation, which shall not be diminished during their Continuance in Office.”

Although the constitutional text is a logical starting point in the Commission’s
inquiry, it is far from self-explanatory. First, the extent of the judiciary’s Article III,
Section 1 independence turns on the malleable meaning of such phrases as Jud1c1a1
power,” “good behavior” and “compensation.” Second, the independence guaranteed
by Article III, Section 1 is offset to an uncertain degree by powers the Constitution
grants the political branches to hold the judiciary accountable for its behavior, by 1)
delegating to the House and Senate the power to impeach and remove “all civil
Officers” for “High Crimes and Misdemeanors;" 2) giving Congress the power “To
constitute Tribunals inferior to the supreme Court ;”3 3) subjecting the Supreme
Court’s appellate jurisdiction to “such Exceptions, and under such Regulations as the
Congress shall make;” 4) granting to the President, the “Power, by and with the
Advice and Consent of the Senate,” to appomt “Judges of the supreme Court, and
all other Officers of the United States;”> and 5) authorizing Congress to “make all

The following report on the history of federal judicial independence was prepared by Charles Gardner Geyh,
reporter and counsel to the Commission. It was prepared for the Commission’s review and use, but is not intended to be
a part of the Commission Report.

2The relevant clauses provide that “The House of Representatwes shall . . . have the sole Power of impeachment,”
U.S. CONST. Art. I, Sec. 2, C1.2; “The Senate shall have the sole Power to try all Impeachments,” U.S. CONST. Art.
1, Sec. 3, CL 6; and “all civil Officers of the United States, shall be removed from Office on Impeachment for, and
Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors.” U.S. CONST. Art. II, Sec. 4.

3U.S. CONST. Art. I, Sec. 8, CL.9.

4U.S. CONST, Art. I11, Sec. 2, CL. 2.

SU.S. CONST. Are. 11, Sec. 2, Cl. 2.
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Laws which shall be necessary and proper for
carrying into execution . . . all . . . Powers
vested by this Constitution in the
Government of the United States.”
Accordingly, a search for the meaning of
Article 111, Section 1, requires exploration
beyond the text.

'B. The “Original Understanding”

But, my dear Sir, what can a history
of the Constitution avail towards
interpreting its provisions. This
must be done by comparing the plain
import of the words, with the general
tenor and object of the instrument.
That instrument was written by the
fingers, which write this letter.
Having rejected redundant and
equivocal terms, I believed it to be as
clear as our language would permit;
excepting, nevertheless, a part of
what relates to the judiciary. On that
subject, conflicting opinions had
been maintained with so much pro-
fessional astuteness, that it became
necessary to select phrases, which
expressing my own notions would
not alarm others, nor shock their
selflove, and to the best of my recol-

- lection, this was the only part which
passed without cavil.

- Gouverneur Morris’

-The traditional means of parsing less
than clear constitutional text, is through
recourse to explanatory materials reflecting
the “original intent” of the Constitution’s
founders.

Such an undertaking can be problematic
when dealing with even the least controver-

6U.S. CONST, Art. I, Sec. 8, cl. 18.

sial or ambiguous segments of Constitutional
text, but is particularly so with regard to the
original understanding of Article III, as the
above quoted passage from the correspon-
dence of Gouverneur Morris suggests.

1. Judicial Independence in the Years
Preceding the Constitutional
Convention

Attitudes toward judicial independence
in the years prior to the constitutional con-
vention were mixed. By virtue of the 1700
Act of Settlement, English judges were
granted tenure during “good behavior,” as a
means to protect against chronic encroach-
ments on judicial independence by the
monarch, through at-will discharge.®
Colonial judges, in contrast, served at the
pleasure of the crown, which became a source
of friction between the colonies and Britain,
giving rise to a grievance set out in the
Declaration of Independence, that the King
“has made Judges dependent on his Will
alone, for the tenure of their offices, and the
amount and payment of their salaries.”

Proponents of judicial independence in
the constitutional era argued that an inde-
pendent judiciary was desirable for two dis-
tinct reasons. First, making the judiciary
independent of legislature and executive
would enable the judiciary to check over-
concentrations of power in the political
branches. As John Adams put it in a 1776
pamphlet concerning the Virginia Constitu-
tion, “the judicial power ought to be distinct
from both the legislative and executive, and
independent upon both, that so it may be a
check upon both™—hence the need for insti-
tutional judicial independence.1°

Second, as Montesquieu observed, ren-
dering judges independent of outside

7Letter from Gouverneur Morris to Timothy Pickering, December 22, 1814, in 3 MAX FARRAND, THE RECORDS OFTHE

FEDERAL CONVENTION OF 1787 419-20 (1937).

8Peter Shane, Who May Discipline or Remove Federal Judges? A Constitutional Analysis, 142 U. PA. L. REV. 209, 216 (1993).
SDECLARATION OF INDEPENDENCE, para. 10 (U.S. 1776).
 1JOHN ADAMS, ON GOVERNMENT, in C. ADAMS, ED., 4 THE WORKS OF JOHN ADAMS 181, 19888 (1851-56).
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influence, would allow them to “follow the
letter of the law” in the course of “trying the
causes of individuals.”! Adams made the
same point: judges should not “be distracted
with jarring interests; they should not be
dependent upon any man, or body of men"—
hence the need for decisional Jud1c1al inde-
pendence.1?

There was, however, a competing strain
of thought. For many, the solution to judicial
dependence on the British monarch, was
judicial dependence on American legislatures
or the American people. Historian Gordon
Wood observed, “Despite John Adams’s
warnings . . . most of the early constitution
makers had little sense that judicial indepen-
dence meant independence from the peo-
ple.”* Many of the early state constitutions
thus imposed judicial term limits or made
judges stand for reelection, while those that
established tenure during “good behavior”
often gave the assembly control over judicial
salaries or subjected judges to removal upon a
simple address of the legislature.) Con-
cluded Wood:

These constitutional provisions giv-
ing control of the courts and judicial
tenure to the legislatures actually
represented the culmination of what
the colonial assemblies had been
struggling for in their eighteenth
century contests with the Crown.
The Revolutionaries had no inten-
tion of curtailing legislative interfer-
ence in the court structure and in
judicial functions, and in fact they
meant to increase it. As Jefferson
said to Pendleton in 1776, in relation

to the legislature the judge must “be
a mere machine.”!?

Between 1776 and 1787, the political

winds shifted in favor of Adams,
Montesquieu and judicial independence.
State legislatures were accused of usurping
power from the judiciary, and the state con-
stitutions were blamed for delegating too
much power to the legislature, pro g)tmg
calls for clearer separation of powers.
1784, Jefferson — who seven years earher
had said the judiciary should “be a mere
machine” for the legislature — now lobbied
for judicial independence:

[Under the Virginia Constitution,
tJhe judiciary . . . members were left
dependent on the legislature, for
their subsistence in office, and some
of them for their continuance init. If
therefore the legislature assumes . .
judiciary powers, no opposition is
likely to be made; nor, if made, can it
be effectual; because in that case they
may put their proceedings into the
form of an act of assembly, which
will render them obligatory on the
other branches. They have accord-
ingly, in many instances, decided
rights which should have been left to

judiciary controversy.!”

Wood concludes that the renaissance of
separation of powers occasioned by the this
rising fear of legislative despotism, shared by

- Jefferson and others, was ultimately responsi-

ble for the subsequent triumph of judicial
independence at the constitutional conven-
tion.18

11C. MONTESQUIEU, THE SPIRIT OF THE LAWS, trans. T. Nugent, Book X, Sec. 6, 152 (1949).

12ADAMS, supra note 10.

13GORDON WOOD, THE CREATION OF THE AMERICAN REPUBLIC, 1776-1787 161 (1969).

1414

1514

1614, at 451.

1714, (quoting Jefferson).
1874, at 453-54.
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2. Judicial Independence at the
Constitutional Convention

The Ninth resolution of the Virginia del-
egation to the Constitutional Convention
sought to ensure judicial independence by
providing that “a national judiciary be estab-
lished;” that the judges would “hold their
offices during good behavior,” and would
receive a “compensation for their services, in
which no increase or diminution shall be
made so as to affect the persons actually in
office at the time.”?

a. The Good Behavior Clause

The “good behavior” clause remained
essentially intact throughout the convention
and was challenged only once. On August
27, 1787, Delegate Dickinson moved to fol-
low the good behavior clause with a proviso
that judges “may be removed by the
Executive on the application [by] the Senate
and House of Representatives.”?® The
motion met with overwhelming opposition
despite the prevalence of comparable restric-

‘tions on judicial tenure in many state consti-

tutions established just a decade earlier.?!
James Madison reported Gouverneur Morris
as arguing that it was “a contradiction in
terms to say that the Judges should hold their
offices during good behavior, and yet be
removable without a trial,” and concluded
that it would be “fundamentally wrong to
subject Judges to so arbitrary an authority.”
Delegate James Wilson agreed, saying that

“[t]he Judges would be in a bad situation if
made to depend on every gust of faction
which might prevail in the two branches of
our Gov[ernmen]t;” and John Randolph
likewise objected on the grounds that the
amendment would “weaken[] too much the
independence of the Judges.” Dickinson’s
motion was overwhelmingly defeated by a
vote of seven delegations to one.

Any discussion of the “good behavior”
clause must necessarily encompass the
impeachment clauses, insofar as impeach-
ment followed by removal is the remedy the
Constitution provides for less than good
behavior that rises to the level of “high crimes
and misdemeanors.?? At the Constitutional
Convention, four issues arose with respect to
the impeachments clauses: 1) which branch
of government should have the impeachment
power—Congress or the judiciary?; 2) should
the President be subject to impeachment?; 3)
should a super-majority vote be necessary for
conviction in the Senate?; and 4) what con-
duct should be subject to impeachment??3

‘Of these four issues, the latter two are -
relevant to the study of judicial independence
and its limits.>* The delegates inserted the
requirement that two-thirds of the Senate
concur in a decision to convict in impeach-
ment proceedings, as a means to ensure that
the removal process would be insulated from
public opinion and legislative whim.?> The
point was to preserve impeachment as a
check on the judicial and executive branches,

WILLIAM M. MEIGS, THE GROWTH OF THE CONSTITUTION 234-35 (1900).

20MAX FARRAND, 2 supra note 7, at 428.
218ee note 14 supra, and accompanying text.
22Peter Shane, supra note 8.

BMichael Gerhardt, The Constitutional Limits to Inpeachment and Its Alternatives, 68 TEX. L. REV. 1, 11-17 (1989) (discussing
the “four major areas of controversy regarding impeachment [that] arose at the Constitutional Convention”).

Z4Whether the power of impeachment should lie with the Supreme Court or the Congress may likewise have at least marginal rel-
evance to judicial independence, insofar as objections to delegating the impeachment function to the Court concerned the Court’s sus-
ceptibility to manipulation, because of its small size, and its residual dependence upon the President, given his role in judicial nomi-

nations. MAX FARRAND, 2 supra note __ at 550-51.

BPETER HOFFER & N. HULL, IMPEACHMENT IN AMERICA, 1635-1805 at 106 (1984).
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and yet to make the impeachment process

sufficiently difficult and cumbersome that it °

would not be used so often as to create an
unhealthy dependence of the second and
third branches on the first.26

With respect to the scope of impeachable
conduct, there appears to have been general
agreement that impeachment ought to reach
“political” offenses not recognized as conven-
tional crimes at common law.2” Consistent
with this view; an August 20, 1787 version of
the impeachment clause subjected federal
officers to impeachment for “neglect of duty,
malversation, or corruption.”?® On Septem-
ber 4, however, a modification was proposed
that would limit i geachable offenses to.
treason and bribery?? On September -8,
George Mason moved to add “maladminis-
tration” to the list of impeachable offenses,
arguing that “[a]ttempts to subvert the
Constitution ma not be Treason,” yet should
be impeachable.’0 ]ames Madison opposed

Mason’s motion, arguing that so vague a

standard for impeachment “would be equiva-
lent to tenure during pleasure of the
Senate.”! - As a compromise, Mason
amended his motion, substituting language
that subjected civil officers to impeachment
for “other high crimes and misdemeanors.”?

Dean Michael Gerhardt concludes from
this compromise that Mason “apparently
understood” high crimes and misdemeanors
to include maladministration.3> One would
likewise have to assume, however, that
Madison did not share this understanding,
given his stated objections to so broad an
impeachment standard. Perhaps the most
that can be said, in light of the subsequent

explanation of the clause offered by
Hamilton in the Federalist Papers, is that it

‘was generally agreed that impeachment

should reach “attempts to subvert the
Constitution.”

In sum, the Convention never wavered
from its commitment to protect judicial
independence through tenure “during good
behavior.” It also appears, however, that the
delegates intended for judges to be subject to
impeachment and removal for “political”
offenses involving attempts to subvert the
constitution. What the convention notes do
not indicate, however, are the kinds of behav-
iors that, in the delegates’ minds, would qual-
ify as an attempt to subvert the constitution
and subject a judge to impeachment.

b. The Compensation Clause

The compensation clause, as proposed by
the Virginia delegation, was modified at the
Convention to permit periodic increases in
judicial salaries (the original resolution for-
bade upward as well as downward. adjust-
ments). The debate on the modification
underscored the tension between two com-
peting aims: to insulate judicial salary from
legislative manipulation; and to permit the
legislature to increase judicial pay to ensure
that judges receive salaries commensurate
with their status as members of an indepen-
dent branch of government.

On July 18, 1787, Gouverneur Morris
moved to permit periodic increases in judicial
salaries, on the grounds that “the value of
money” may change during a judge’s tenure,
as may “the style of living” and the volume of

judicial business, all of which could make

-26Warren Grimes, Hundred-Ton Gun Control: Pre:ervmg Impeachment as the Exclusive Removal Mechanism ﬁr Federal judge:, 38

UCLA L. REV. 1209 (1991).

27MAX FARRAND, 2 supra note 7 at 64-69; see also, Gerhardt, supra note 23 at 14.

. 22FARRAND, 2 supranote 7 at 337.
2FARRAND, 2 supranote 7 at 493.
3014, at 545.

314,
32 1d

$MICHAEL GERHARDT, THE FEDERAL IMPEACHMENT PROCESS 9 (1996).
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upward adjustment of judicial salaries neces-
sary.3* Madison opposed the amendment on
the grounds that “[w]henever an increase is
wished by the Judges, or may be in agitation
in the legislature, an undue complalsance in
the former may be felt toward the latter,” and
that “it will be improper even so far to permit
a dependence.”> Madison was unmoved by
the concern that judicial salaries would need
to be adjusted for inflation, suggesting that a
simple solution would be to establish com-
pensation “by taking for a standard wheat or
some other thing of permanent value.”3¢
Morris’s motion carried, but on
August 27, Madison moved to have the bar
on increases in judicial salaries reinstated.
Pinckney opposed Madison’s motion, argu-
ing that “[t]Jhe importance of the Judiciary
will require men of the first talents: large
salaries will therefore be necessary, larger
than the US. can allow in the first
instance.”” Granted, incoming judges could
be appointed at higher salaries; nevertheless,
Pinckney “did not think it would have a good
effect or a good appearance, for new Judges
to come in with higher salaries than the old
ones.”3® Madison’s motion was defeated.
Concern over the judiciary’s financial
dependence  on Congress was confined
exclusively to salaries. The framers appar-
ently gave no thought to the judiciary’s
dependence on Congress for nonremunera-
tive resources, such as building, clerical, and
circuit-riding expenses, which Congress
could manipulate to the same effect as
salaries. The oversight is, to some extent,
understandable. Manipulation of judicial

salaries by kings and legislatures was a con-

3MAX FARRAND 2 supra note 7 at 44-45.
35 Id.

36 T4

3714, at 429,

3814, at 430.

crete, widely acknowledged problem; the
same could not be said for manipulation of
nonremunerative judicial resources. More-
over, resources dedicated to the lower courts,
over and above judicial salaries, were rela-
tively meager in the early years of the federal
judiciary, and the possibility that such limited
resources would or could be manipulated,
may not have occurred to the delegates.3?

c¢. The Judicial Power Clause

_ The judicial power clause, as ultimately
approved, did not establish the lower federal
courts, but merely authorized Congress to
establish them. Congress’s authority to reg-
ulate the lower federal courts’ practice, proce-
dure, and administration, derives from its
power to constitute (or not to constitute) the
federal courts, which, when taken in combi-
nation with the necessary and proper clause,
is thought to include the power to regulate
the operations of whatever lower courts
Congress sees fit to create.®

The framers’ decision to authorize
Congress to establish the lower federal
courts, rather than to have the Constitution
establish them directly, has thus proved criti-
cal to the contemporary balance of power
between the first and third branches. Even
s0, this appears not to have been an intended
consequence, so much as a side-effect of a
decision having more to do with reducing
tension in the relationship between state and
federal power.

As introduced, the Virginia delegation’s
ninth resolution provided “that a national
Jud1c1a_ry be established,” without any men-
tion of the Supreme or lower courts. On

39For instance, in the early years of the republic, there were no federal jails; the federal government paid jail fees to local jails. Court
was not held in federal buildings, but in rented facilities such as taverns, or local officials’ homes.

“OWilly v. Coastal Corp., 112 S. Ct. 1076, 1080 (1992).

“WILLIAM M. MEIGS, THE GROWTH OF THE CONSTITUTION 234-35 (1900).
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June 4, 1787, when the resolution was ini-
tially considered, the first clause was
amended to state: “Resolved that a National
judiciary be established, to consist of one
supreme tribunal and of one or more inferior
tribunals,” and was approved as amended.*?
Early in the proceedings on June 5, the
phrase “one or more” was deleted,* so that
the resolution, as it stood, provided for the
establishment of a supreme court and an
unspecified number of inferior courts.**
Later that day, Delegate Rutledge moved for
reconsideration of the clause establishing
inferior tribunals. According to Madison’s
notes, Rutledge argued that “the State
Tribunals might and ought to be left in all
cases to decide in the first instance,” and that
establishing lower federal courts would make
“an unnecessary encroachment on the juris-
diction [of the states].”* Madison objected,
arguing that “[a]n effective Judiciary estab-
lishment commensurate to the legislative
authority, was essential,”* but Rutledge pre-
vailed on a close vote, and the phrase was

deleted.

Wilson and Madison then moved to add
a clause to the resolution, providing “that the
National Legislature be empowered to insti-
tute inferior tribunals.” According to
Madison’s notes, “[t]hey observed that there
was a distinction between establishing such
tribunals absolutely, and giving a discretion
to the Legislature to establish or not establish
them,” and “repeated the necessity of some

42MAX FARRAND, supra note 7 at 104-05 (Madison Notes).

314, at 119 (Madison notes) (“The words, ‘one or more’ were struck out before ‘inferior tribunals

clause of Resoln 9th”).
4414, at 126 (Yates Notes).
45]4. at 125 (Madison Notes).
M,

such provision.” Butler protested that “[t]he
people will not bear such innovations,” and
that “[t]he states will revolt at such encroach-
ments,” but the motion carried by an over-
whelming margin.

The issue of whether to grant Congress
the power to establish inferior tribunals was
revisited on July 18. Steadfast opponents
argued that federal trial courts were unneces-
sary and would interfere with the operation
of state courts®’ Steadfast proponents
argued that federal trial courts posed no
threat to state courts and were essential to the
administration of national laws.*® Tt was
only the ambivalent delegate Sherman who
alluded to the provision as a delegation of
power to Congress, and then for the limited
purpose of expressing his “wish[] [that
Congress] make use of the State Tribunals
whenever it could be done.”*

In short, the decision to make the cre-
ation of the lower federal courts a matter of
Congressional prerogative, rather than con-

stitutional mandate, was the product of a -

political compromise, designed to deflect the
antifederalist fear that a national judiciary
would usurp the role of the state courts.
Little, if any attention appears to have been
given to the consequences of that decision for
the relationship between Congress and the
federal courts, and the limits of Congress’
regulatory authority over the judiciary. To
delegates such as Butler, these concerns
were beside the point: “We must follow the

”»

as an amendment to the last

47Among the opponents, Butler “could see no necessity for such tribunals. The State Tribunals might do the business,” and Martin
agreed, arguing that the federal courts “will create jealousies & oppositions in the jurisdiction of which they will interfere.” 2 I. at 45-

46.

“8Proponents such as Ghorum, on the other hand, argued that “Inferior tribunals are essential to render the authority of the Natl.
Legislature effectual,” while Randolph “observed that the Courts of the States can not be trusted with the administration of the

National laws.” I4. at 46.
4914, at 46.
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example of Solon,” Madison reported Butler
as saying, “who gave the Athenians not the
best Gov[ernmen]t he could devise; but the
best they woul]d receive.”s0

To the extent that the delegates never-.

theless operated on the unstated assumption
that the clause empowered Congress not
only to establish the federal courts but also to
regulate their administration, they do not
appear to have thought that such a power
would undermine the judiciary as a coequal
branch of government. To the contrary, the
convention was rife with discussion of the
delegates’ intention to establish three inde-
pendent departments of government.>! The
point was underscored when the Committee
on Detail revised the first clause of Article III
to vest “the judicial power” in the Supreme
Court and whatever lower courts Congress
established.’? By conforming Article III to
parallel language in Article II, vesting “the
executive power” in the President; and
Article I, vesting “all legislative powers” in
Congress, the delegates underscored the par-
ity they sought to establish among the
branches.

3. Judicial Independence in the
Ratification Debates

The ratification debates reinforce,
amplify, and in some cases qualify the “orig-
inal understanding” of Article III. The
Federalist Papers underscore the influence of
Montesquieu, Adams and other like-minded
theorists on the framers of the judiciary arti-
cle. In Numbers 78 and 79, Alexander
Hamilton, like Montesquieu and Adams,

074, at 125.

isolated two operational goals of judicial
independence, and explained how the good
behavior and compensation clauses effectu-
ated those goals. First, he referred to the
independence of the judiciary as an institu-
tion, that enabled it to resist encroachments
by Congress and the president, and thereby
preserve its role as an institutional check on
the political branches. He made the point in
defense of life tenure for judges:

If then the courts of justice are to be
considered as the bulwarks of a lim-
ited constitution against legislative
encroachments, this consideration
will afford a strong argument for the
permanent tenure of judicial offices,
since nothing will contribute so
much as this to that independent
spirit of judges, which must be essen-
tial to the faithful performance of so
" arduous a duty.53 '

And again, in defense of the compensation
clause: ) :

Next to the permanency in office
nothing can contribute more to the
independence of judges than a fixed
provision for their support. . . . [A]
power over a man's subsistence
amounts to a power over his will
And we can never hope to see real-
ized in practice the complete separa-
tion of the judicial from the legisla-
tive power in any system, which
leaves the former dependent for
pecuniary resources on the occasional
grants of the latter.54

518ee, e.g.,JAMES MADISON, NOTES OF THE DEBATES IN THE FEDERAL CONVENTION OF 1787 at 56,61,79- -
80 (1966) (reporting Delegate Dickinson’s observation that “the Legislative, Executive & Judiciary departments ought to be made as
independent as possible; Delegate Wilson's statement that “the Legislative Exe[cutive] and Judiciary ought to be distinct & indepen-
dent”; and Madison’s statement that “the Judiciary Departm[en]t ought to be separate and distinct from the other great Departments”).

SZWILLIAM M. MEIGS, THE GROWTH OF THE CONSTITUTION IN THE FEDERAL CONVENTION OF 1787

~ 239-40 (1900).

SITHE FEDERALIST, No. 78.
54 THE FEDERALIST, No. 79.
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Second, Hamilton at other times referred
to “judicial independence” as a buffer against
majoritarian or other external influence in
individual decisions. Used in this way, judi-
cial independence has less to do with main-
taining institutional separation than preserv-
ing the judiciary’s impartiality.

‘That inflexible and uniform coher-

ence to the rights of the Constitution

and of individuals, which we perceive

to be indispensable to the course of

justice, can certainly not be expected

from judges who hold their offices by
temporary commission. Periodical
appointments, however regulated, or

‘by whomever made, would in some

way or other be fatal to their inde-

pendence.>

With respect to the good behavior
clause, prominent anti-federalists agreed that
life tenure was a necessary and appropriate
means to ensure judicial independence.”®
The compensation clause likewise drew only
occasional fire. Of greater concern to the
anti-federalists, was that the Constitution
did not counterbalance judicial independence
with a more powerful institutional check to
ensure judicial accountability:

[Jludges under this system will be
independent in-the strict sense of the
word. . . . [T]here is no power above
them that can control their decisions,
or correct their errors. There is no
authority that can remove them from
office for any errors or want of

SSTHE FEDERALIST, No. 78.

capacity, or lower their salaries, and
in many cases their power is superior
to that of the legislature.’’

In the minds of some antifederalists, the
establishment of an insufficiently account-
able federal judiciary ensured that federal
judges would usurp the role of state judges.
Benjamin Gale made the point at a
Killingworth, Connecticut town meeting on
November 12, 1787:

[TIhey tell us of a Supreme Court to
be erected somewhere, but they don't
tell us where—and they shall have a
compensation for their services, but

~ they don't tell us how much—and
that they shall hold their seats during
good behavior, by that I understand
as long as they live or, at most, until
some fitter tool to serve their pur-
poses shall appear to oust them—-
and that their salaries shall not be
diminished—and that Congress
shall have the power to erect inferior
tribunals under the Supreme Court
of their appointment. Now, gentle-
men, the designs of these paragraphs
is that the courts appointed by this
new-fangled Congress shall eat up
our courts, of which our representa-
tives now have the right of appoint-
ing the judges annually. *8

Federalist John Marshall defended the pro-
posed Constitution against a similar attack in
the Virginia ratification debates:

S6Federalist Alexander Hamilton argued in favor of tenure during good behavior in THE FEDERALIST, No. 78. Brutus and
other anti-federalists likewise professed to support tenure during good behavior. Sez, e.g., 7. at 223 (“ do not object to judges hold-
ing their commissions during good behavior. I suppose it is a proper provision provided they were made properly responsible”); The
Federal Farmer; The Judiciary, January 18, 1788, in LETTERS FROM THE FEDERAL FARMER TO THE REPUBLICAN 99
(Walter Hartwell Bennett, ed. 1977) (“it is well provided, that the judges shall hold their offices during good behaviour”).

STBrutus, The Power of the Judiciary (Part I), March 20, 1788, in THE ANTIFEDERALIST PAPERS 222, 223-24 (1965)

(Morton Borden, ed.)

38Speech by Benjamin Gale, 111 DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 420,

428 (November 12, 1787).
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Are there any words in the
Constitution which exclude the
Courts of the States from those cases
which they now possess? . ... Are
not controversies respecting lands
claimed under grants of different
States, the only controversies
between citizens of the same State,
which the Federal Judiciary can take
cognizance of? ... The State Courts
will not lose the jurisdiction of the

causes they now decide.”

In the minds of other antifederalists, an
insufficiently accountable federal judiciary
would, through the exercise of judicial
review, usurp the role of Congress. The best
known of the antifederalists, writing under
the pen name “Brutus,” argued that “If . . . the
legislature pass any laws inconsistent with the
sense the judges put upon the constitution,
they will declare it void; and therefore in this
respect their power is superior to that of the
legislature.”®® Moreover, Brutus concluded,
1mpeachment is unavailable to remedy such
judicial excesses because judges are “remov-
able only for crimes,” and “errors in judg-
ment” are not crimes, in the absence of

“wicked and corrupt motives.”¢!

Alexander Hamilton responded to this
charge in the Federalist. First, in Federalist
78, Hamilton explicitly acknowledged that
the federal courts would possess the power to
void unconstitutional acts of Congress:

The complete indepéndence of the
courts of justice is peculiarly essential
in a limited Constitution. By a lim-
ited Constitution I understand one
which contains certain specified
exceptions to legislative authority. . ..

Limitations of this kind can be pre-
served in practice no other way than
through the medium of the courts of
justice, whose duty it must be to
declare all acts contrary to the mani-
fest tenor of the Constitution void.

Second, Hamilton argued that this
power posed no real threat to Congress.
“[Tlhe supposed danger of judiciary
encroachments on the legislative authority. . .
is in reality a phantom,” he declared.
Conceding that “[p]articular misconstruc-
tions and contraventions of the legislature
may now and then happen,” Hamilton was
nevertheless confident that “they can never
be so extensive as to amount to an inconve-
nience,” given the “comparative weakness” of
the judicial branch (meaning its lack of con-
trol over sword or purse) and the availability
of impeachment:

There never can be danger that the
judges, by a series of deliberate
usurpations on -the authority of the
legislature, would hazard the united
resentment of the body entrusted
with it, while this body was possessed
of the means of punishing their pre-
sumption by degrading them from
their stations.®

At first blush, Brutus and Hamilton
appear to disagree as to whether impeach-
ment and removal would be available to rem-
edy bad judicial decision-making. A closer
look, however, reveals that their interpreta-
tions are in accord. Hamilton and Brutus
agreed that judicial “errors in judgment,”
(Brutus’s phrase) or “misconstructions
and contraventions of the legislature,”

" X THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 1430, 1431-32 (June 20,

1788).
60B rutus, supra note 57 at 223- 24
61 Id
62THE FEDERALIST, No. 81.
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(Hamilton’s phrase) are not high crimes and
misdemeanors, subject to impeachment—
although Brutus wished it were otherwise.
They were likewise in accord, that a “series of
deliberate usurpations on the authority of the
legislature,” (Hamilton’s phrase), which
would clearly imply the presence of “wicked
or corrupt motives,” (Brutus’s phrase) would
subject judges to impeachment. In short, the
Federalist Papers and the Anti-Federalist
Papers reinforce the view, apparently shared
at the Convention, that impeachment and
removal were available to remedy crimes
politically defined, but would not reach errors
in judgment in isolated cases.53

The ratification debates reflect an appre-
- ciation for the tension and balance the con-
stitution created between accountability and
independence. Like the Convention debates,
they focus on impeachment and removal as
the primary counterbalance to life tenure,
non-reducible salaries- and judicial review.
The extent to which Congress might hold
the judiciary accountable by means of its
power to establish—and hence regulate—the
lower federal courts, remained largely,
though not entirely, unexplored in the ratifi-
cation process.

Most explications of the clause authoriz-
ing Congress to establish the lower courts
characterized it not as a means to regulate
court operations, but as a means to adjust the
size of the lower court system in response to
changing circumstances the framers could
not anticipate. There was, however, some
sporadic recognition that Congress’s power
to establish the courts subsumed a power to
regulate them. One prominent antifederal-

ist, writing as “The Federal Farmer,” saw
“some good things” in Article III, one being
that “[t}he inferior federal courts are left by
the constitution to be instituted and regu-
lated altogether as the legislature shall judge
best.”®* AsThe Federal Farmer elaborated:

[T]he legislature does not appear to
be limited to improper rules or prin-
ciples in instituting judicial courts:
indeed the legislature will have full
power to form and arrange judicial
courts in the federal cases enumer-
ated, at pleasure, with these eight
exceptions only. 1. There can be but
one supreme federal judicial court. 2
This must have jurisdiction as to law
and fact in the appellate causes. 3.
Original jurisdiction, when foreign
ministers and the states are con-
cerned. 4.The judges of the judicial
courts must continue in office during
good behaviour—and 5. Their
salaries cannot be diminished while
in office.” 6. There must be a jury
trial in criminal causes. 7. The trial
of crimes must be in the state where
committed—and, 8. There must be
two witnesses to convict of treason.
In all other respects Congress
may organize the judicial department
according to its discretion.®

James Monroe made a similar point in the
course of the Virginia ratification debates:

1t will therefore be the duty of Congress

to organize this branch, by the establishment

of such subordinate courts . . . in such man-

6See, e.g., WILLIAM H. REHNQUIST, GRAND INQUESTS: THE HISTORIC IMPEACHMENTS OF JUSTICE
SAMUEL CHASE AND PRESIDENT ANDREW JOHNSON (1992).

7 JUDICIAL CONFERENCE OF THE UNITED STATES, LONG RAN®[n FEDERALIST No. 65, Hamilton reiterates
the point: “A well-constituted court for the trial of impeachments” would have as “the subjects of its jurisdiction [] those offenses which
proceed from the conduct of public men, or, in other words, from the abuse or violation of some public trust. They are of a nature which
may with peculiar propriety be denominated POLITICAL, as they relate chiefly to injuries done immediately to the society itself.”

64Bennett, supra note 56 at 99.
6514, ar 99-100.
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ner as shall be found necessary to support the
authority of the government . ... What
mode may best be calculated to accomplish
this end, belongs to that body to deter-
mine.”%6

In the end, a study of the convention and
ratification debates tells us that the framers
intended for the judiciary to be one of three,
coequal branches of government. It tells us
that the founders gave federal judges life
tenure and a salary that could not be dimin-
ished, to guarantee that the judiciary would
have decisional and institutional indepen-
dence. It tells us that the framers prized
decisional and institutional independence,
respectively, as means to insure impartial
judicial decision-making and to avoid over-
concentrations of power in a single branch of
government. Finally, it tells us that impeach-
ment and removal was the primary check on
judicial independence‘ and was thought to be
an appropriate remedy for Jud1c1al usurpa-
tions of power and other political crimes.

A study of the convention and ratifica-
tion debates is important not only for what it
tells us about what was on the minds of the
framers, but also for what it tells us about
what was not on their minds. They sought to
preserve decisional independence by estab-
lishing a cumbersome impeachment and
removal procedure and by insulating judicial
salaries from Congressional manipulation,
but do not appear to have considered the
extent to which decisional independence
could still be compromised by Congressional
manipulation of the judiciary’s nonremuner-
ative resources. Similarly, they sought to pre-
serve institutional independence by estab-
lishing ke judiciary as a separate branch of
government with the judicial power, but did
not explore the extent to which such an aspi-
ration was undercut by delegating to
Congress the powers to establish, and by

implication, to regulate and destroy the lower
federal courts.

C. Post-Ratification Evolution of
Judicial Independence

Over two hundred years separate the
framers’ understanding of judicial indepen-
dence from ours. Intervening history has had
an obvious and inevitable impact on the
course of the judiciary’s institutional and deci-
sional independence. It is beyond the scope
of this report to detail the progress of judicial
independence over time; moreover, space lim-
itations preclude an exhaustive analysis. For
purposes here, I will merely highlight some of
the events occurring after the founding that
inform contemporary conceptions of judicial
independence and its limits.

1. Decisional Independence
The dual goals of judicial indepen-

dence—to enable the judiciary to make
impartial decisions, and to keep the political
branches in check—was put to an early test
in the landmark case of Marbury v. Madison,
decided in 1803.57 In that case, Secretary of
State James Madison, acting on President
Jefferson’s instructions, refused to award
Marbury a commission he had received from
outgoing President John Adams, to serve as a
justice of the peace in the District of
Columbia. Marbury challenged Madison
and Jefferson’s actions in an original man-
damus petition to the Supreme Court—a
procedure authorized by Congress in the
Judiciary Act of 1789.

Chief Justice Marshall’s opinion in
Marbury 1s sometimes wrongly assumed to
be the intellectual genesis of the federal judi-
ciary’s power to declare acts of Congress
void. That is understandable, given that the
opinion cites no outside sources of authority

66See, e.g. James Monroe, Some Observations on the Constitution May 25, 1788, in IX THE DOCUMENTARY HISTORY OF
THE RATIFICATION OF THE CONSTITUTION 844, 872 (John Kaminski and Gaspare Saladino, eds. 1990)

672 U.S. 137 (1803).
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in support of its conclusions. The fact
remains, however, that participants in the
ratification debates for the most part
assumed that the Constitution empowered
the judiciary to invalidate unconstitutional
laws. What makes Marbury a landmark
decision, is that it was the first case in which
the judiciary’s power to review and void the
acts of another branch of the federal govern-
ment was exercised.

A less adroitly crafted opinion could have
“established” the power of judicial review
only to have it consigned to oblivion by a
resentful Congress and President hell-bent
on ignoring a presumptuous Court order
invalidating a statute or executive action.

That did not happen in Marbury. Rather, -

the Court avoided a direct confrontation
with President Jefferson by asserting, without
exercising, its authority to declare Presi-
dential action unconstitutional. It could not
exercise such authority, the Court explained,
because the statute permitting the dispute to
come before the Court in an original man-
damus petition was itself unconstitutional.
And by striking down this relatively inconse-
quential statute, the Court created precedent
for its exercise of judicial review over legisla-
tive enactments without alienating Congress:
the act in question had been passed fourteen
years earlier by the federalists, who were now
in the distinct minority in Congress; more-
over, the net effect of invalidating the statute
was to deprive the Court of jurisdictional
power it would otherwise possess, which
sapped strength from the argument of
detractors that the Court’s motive was to
accumulate power to itself.

Although Marbury set precedent for the

proposition that the federal courts could and -

should serve as a check on the political

branches and majoritarian whim without
jeopardizing their independence, such a
proposition has never implied immunity
from criticism. Two examples from the post-
founding generation are illustrative.
Impeachment proceedings were initiated
against Justice Samue] Chase in 1804, in part
for his allegedly partisan procedural rulings
in the trial of defendant James Callender, an
antifederalist publisher charged with violat-
ing the Alien and Sedition Acts.®8 As
Professor Barry Friedman observes in a
forthcoming article, antifederalists were out-
raged, not only because they disapproved of
the outcome, but because they objected to
the countermajoritarian nature of the federal
courts, that enabled unelected judges to pur-
sue private political agendas at odds with the
majority will.%? Senator William Giles, for

“example, complained that “[w]e have seen

Judges who ought to be independent pro-
nouncing political harangues,””® and a
newspaper editorial echoed that “[i}t will one
day be the subject for inquiry, why judges and
justices of the peace should be more inde-
pendent of the control of a free people, than
those who have the formation and execution
of the laws entrusted to them.””!

In the end, the effort to impeach and
remove Justice Chase failed, as did a pro-
posed constitutional amendment subjecting
judges to removal upon joint address of the
House and Senate.”? As previously noted,
the convention and ratification debates sug-
gested that federal judges would be subject to
impeachment and removal for “political”
crimes, including usurpations of power.”3
The Chase impeachment clarified if not
qualified the original understanding, by
underscoring that unpopular, wrongheaded
judicial decision-making in isolated cases

68Qctober 11, 1996 Hearing at 15, 61 (testimony of Louis Pollak).

69Barry Friedman, A4 History of the Countermajoritarian Difficulty, March 28, 1996 Draft, at 24.
702 ANNALS OF CONGRESS at 583, cited in Friedman, supra note 69 at 19.
7TIAURORA, March 31, 1803, cited in Friedman, supra note 69 at 21.

72Friedman, supra note 69 at 21.
738ee supra notes 27-33, and accompanying text.
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does not constitute high crimes or misde-
meanors that should subject judges to
impeachment and removal. Professor

Burbank explained:

[Flrom the conclusion of the pro-
ceedings against Justice Chase to the
present it has remained the general
view, including of most people in the
political branches, that invocation of
the impeachment process is not an
appropriate response to unpopular
judicial decisions.”#

The 1807 trial of Aaron Burr provides a
second example. Following Aaron Burr’s
acquittal on conspiracy and treason charges,
newspapers savaged Judge John Marshall,
who presided over the trial, for refusing to
admit certain evidence against Burr. In sto-
ries with headlines such as “Burr Acquitted,
Though Guilty,”” the trial was characterized
as a “farce,””6 and Marshall was accused of
relegating jurors to the role of “eunuchs in
the ‘court of a Persian Starap.”’’
Countermajoritarian criticism was once
again in evidence, with one paper reacting to
the Burr trial with the observation that “the

people now have to consider whether the
existing judiciary system and the English
common law are exactly calculated for a free
and virtuous people.”’® )

In the years since, judicial criticism has
come and gone in cycles. In his forthcoming
article, Professor Friedman chronicles the
ebbs and flows of judicial criticism—particu-
larly countermajoritarian criticism’*—dur-
ing the Jackson administration in the
1830s;%0 in the aftermath of the Dred Scott
case in the 1850s;%! during reconstruction in
the 1860s and 1870s; in the populist-pro-
gressive era from the 1890s to the 1920s;32
during the new deal in the 1930s;%% and
through and after World War II in the 1940s
and 1950s.

Apart from criticizing judges or threat-
ening them with impeachment, the political
branches have occasionally responded to
unpopular judicial decisions by attempting to
limit the courts’ subject matter jurisdiction or
by adjusting the size of the Supreme Court.
Efforts to strip the courts of jurisdiction have
risen and receded in tandem with cycles of
judicial criticism.34 The same is true of
strategic efforts to alter court size, although

740ctober 11, 1996 Hearing at 33, 39 (testimony of Stephen Burbank).

7SAURORA, September 23, 1807, quoted in Barry Friedman, 4 History of the Countermajoritarian Difficulty (Draft), at 22.
76AURORA, October 1, 1807, quoted in Friedman, supra note 69 at 22.
“77AURORA, Sept. 25, 1807, cited in Friedman, supra note 69 at 22.

7BAURORA, Sept. 11, 1807, cited in Friedman, supra note 69 at 23.

79Barry Friedman, supra note __. The examples of judicial criticism cited in the remainder of this paragraph are drawn from

Friedmans article.

80For example, in Worcester v. Georgia, 31 U.S. (Pet.) 515 (1832), the Supreme Court held unconstitutional a Georgia statute that

the state had relied upon to imprison two missionaries working on Cherokee lands. A Georgia newspaper railed against the decision:
“Has it come to this that a sovereign and independent state is to be insulted, by being asked to become a party before the Supreme
court, with a few savages residing on her own territory!!!Unparalleled impudence!” 1 CHARLES WARREN, THE SUPREME
COURT IN UNITED STATES HISTORY 732 (2d ed. 1926).

81Senator Hale, for example, made the following statement on the Senate floor: “So much for the Supreme Court. If it were not
so late, I might say more. I hope I may be excused if I have not denounced them sufficiently for the enormity of their decision; I will
make up for it on some other occasion.” CONG. GLOBE, 35th Cong., 2d Sess. 1265 (1859).

82In Chicago etc. Rwy. Co. v. Minnesota, 134 U.S. 418 (1889), the Supreme Court held that rates set by a state commission were
subject to the Court’s substantive due process scrutiny, causing the Minnesota State Farmers’ Alliance to complain that their “liber-
ties (had been) wheedled away from them, on technicalities, by a squad of lawyers, sitting as a supreme authority high above Congress,
president and people,” and to call for the justices’ impeachment. MINNESOTA STATE FARMERS’ ALLIANCE, CONSTITU-
TION AND BY-LAWS ETC. 20 (1890).

8For example, after the Court declared the Agricultural Adjustment Act unconstitutional in United States v. Butler, 297 U.S. 1
(1935), six members of the Court were hung in effigy in Iowa. Six Supreme Court Justices Hanged in Effigy in Iowa, N.Y. TIMES, Jan.
8,1936, at 15.

LY generally, LAURENCE TRIBE, AMERICAN CONSTITUTIONAL LAW 45-50 (1988).
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Professor Burbank suggests that such efforts
may have ended with President Roosevelt’s
widely criticized effort to pack the Supreme
Court:

President Roosevelt’s Court-packing
plan thus was not the first word on
the subject, but I think it probably
was the last, and therefore shares with
the impeachment trial of Justice
Chase status as a defining moment in
our constitutional history as it con-
cerns federal judicial independence.%

2. Institutional Independence

Neither the text of the Constitution nor
the convention and ratification debates
establish a firm foundation for the institu-
tional independence of the federal courts.36
Granted, the framers spoke in sweeping
terms of creating three separate and indepen-
dent branches of government, and of an
independent judiciary that could stand up to
the political branches and keep them in
check. To these ends they vested “the judicial
power” in the federal courts, and gave the
judges life tenure and a salary that could not
be diminished, protections that did -make
decisions like Marbury v. Madison possible.
But the framers also gave the political
branches considerable regulatory authority
over the federal courts—the lower federal
courts in particular—and elaborated little on
the scope of that authority in the convention
and ratification debates.3”

the scope of the judiciary’s institutional
autonomy and independence thus remained
unexplored and uncertain.

The limits of
Congress’s' regulatory authority, and hence

In 1789, Congress exercised its power to
establish lower federal courts. Twelve years
later, federalist and lame duck President John
Adams, aided by a federalist and lame duck
Congress, passed the Judiciary Act of 1801.88
Among other things, the Act ended circuit
riding responsibilities for Supreme Court
justices, and established sixteen new circuit
judgeships, which the President and Senate
promptly filled with federalist judges8°

The next year, the Jeffersonian republicans
passed legislation reinstating circuit riding and
eliminating the "judgeships established the
preceding year.”® The Congressional debate
on the repeal of the 1801 Act brought the
underlying institutional judicial independence
issues into sharp focus. Those legislators
opposed to the repeal argued that Congress’s
power to establish the lower courts could not
be construed to empower Congress to repeal
the courts it established, without eviscerating
judicial independence:

What will be the effect of the desired

. repeal? Will it not be a declaration
to the remaining judges that they
hold their offices subject to your will
and pleasure? And what will be the
result of this? It will be, that ‘the
check established by the Constitu-
tion. . . is destroyed. . . . The Consti-
tution provides perfectly for the invi-
olability of [a judge’s] tenure. ... It
is admitted that no power derived
from the Constitution can deprive
him of the office, and yet it is con-
tended by repeal of the law that
office may be destroyed. Is not this
absurd??!

8Qctober 11, 1996 Hearing at 33, 43 (testimony of Stephen Burbank).
86Russell Wheeler, The Emerging Judicial Branch: Alfred Luongo Lecture to the Historical Society of the Eastern District of Pennsylvania,

December 11, 1996.
87 See supra, notes 42-53 and accompanying text.

8Qctober 11, 1996 Hearing at 15, 20-21 (testimony of Louis Pollak).

8917
9074, at 21.

YICHARLES S. HYNEMAN AND GEORGE W. CAREY, A SECOND FEDERALIST 195-97 (1967) {(quoting Senator

Gouverneur Morris).
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Those favoring the repeal argued, in effect,
that Congress could exercise its plenary reg-
ulatory authority over the judicial office
without running afoul of the constitutional
protections afforded judicial office-holders:

We say that we have the same right
to repeal the law establishing inferior
courts that we have to repeal the law
establishing post offices and post
roads, laying taxes, or raising armies.
.. . The arguments of gentlemen,
- generally, have been directed against
a position that we never meant to
contend for: against the right to
remove the judges in any other man-
ner than by impeachment. This
right we have never insisted upon. ..
. But we do contend that we have an
absolute, uncontrolled right to abol-
ish all offices which have been cre-
ated by Congress, when in our judg-
ment those offices are unnecessary
and are productive of a useless
expense.”? ' '

The constitutionality of the 1802 repeal
was never conclusively resolved. In the 1803
decision of Stuart v. Laird,”® the Supreme
Court rejected the argument that the 1802
Act’s reinstatement of circuit-riding was
unconstitutional, concluding that because of
the Court’s customary acquiescence in
Congressional imposition of circuit riding
responsibilities prior to 1801, subsequent
objections to reinstatement of such responsi-
bilities were effectively estopped. It further
acknowledged Congress’s power to “transfer
a cause from one. . . tribunal to another,” with
respect to which “there are no words in the
constitution to prohibit or restrain the exer-
cise of legislative power.” The Laird Court

9214 at 199 (quoting Representative Joseph Nicholson).
935 U.S. 299 (1803).

did not, however, address the 1802 Act’s
repeal of circuit court judgeships, or the gen-
eral limits of Congress’s regulatory authority
over the lower courts. The episode neverthe-
less served to further weaken the judiciary’s
already tenuous claim to independence as an
institution or branch. Senator William Giles
made the point bluntly in an 1808 speech on
the Senate floor:

The theory of three distinct depart-
ments in government is, perhaps, not
critically correct; and although it is
obvious that the framers of our con-
stitution proceeded upon this theory
in its formation, yet in the practical
“adjustment of the departments to
each other it was found impossible to
“carry this theory completely into
effect. . .. With respect to the word
independent, as applicable to the
Judiciary, it is not correct, nor justi-
fied by the Constitution. This term
is borrowed from Great Britain, and
by some incorrect apprehension of its
meaning there. . . is applied here to
the department itself instead of the
officers of the department. . .. An
independent department of a
Government is conceived to be a
department furnished with powers to
organize itself, and to execute the
peculiar functions assigned to it
without aid, or in other words, inde-
pendent of any other department. A
moment’s  attention to the
Constitution will show that this is
not the Constitutional character of
our Judicial department.*

In certain significant respects, the issue
of whether the judiciary possessed institu-

94CHARLES HYNEMAN AND GEORGE CAREY, supra note 91 at 183-84 (quoting Senator William Giles).
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tional independence remained unripe
throughout the eighteenth and nineteenth
century. The judiciary had no institutional
identity to speak of, being a decentralized
confederation of judges whose sense of
“independence” was derived as much from
geographical isolation as anything else.”
And interbranch confrontations that might
otherwise have arisen out of the tension
between the founders’ rhetoric of judicial
branch independence and the reality of ple-
nary Congressional power to regulate the
courts were for the most part averted, due to
Congressional indifference or informal, ad
hoc communication and cooperation
between judges and legislators.?®

By the turn of the twentieth century,
however, the needs and size of the federal
courts had grown to the point where

Congress and courts perceived the need to

bureaucratize and centralize the judiciary’s
operations. In 1922, Congress established
the Conference of Senior Circuit Judges,
later renamed the Judicial Conference of the
United States.”” In 1934, Congress dele-
gated the task of procedural rulemaking to
the Supreme Court.”® And in 1939,
Congress established the Administrative
Office of the United States Courts.”? Taken

together, these enactments gave rise to the

modern federal judiciary as an institution.!0°

Regardless of whether the Constitution
required Congress to do so, Congress mani-
fested a high degree of deference to the new,
bureaucratized judiciary that it had estab-

lished. It routinely acted on proposals rec-
ommended by the Judicial Conference, and
never once interfered with procedural rules
promulgated by the Supreme Court from
1934, when the Rules Enabling Act was
passed, to 1973.10! The net effect was to cre-
ate functional independence for the judiciary
as an institution, despite the tenuous founda-
tion for insisting upon it as a Constitutional
necessity.

SSPETER FISH, THE POLITICS OF FEDERAL JUDICIAL ADMINISTRATION 13-14 (1973).

98See generally, FELIX FRANKFURTER & JAMES LANDIS, THE BUSINESS OF THE SUPREME COURT (1928) (dis-
cussing the difficulties of attracting Congressional attention to the problems of the federal courts); Maeva Marcus and Emily Field
Van Tassel, Judges and Legislators in the New Federal System, in JUDGES AND LEGISLATORS: TOWARD INSTITUTIONAL
COMITY 31 (Robert A. Katzmann, ed. 1988)(discussing informal interbranch communication between justices and legislators in the

first decade after ratification).
97 Act of Sept. 14, 1922, ch. 306, 82, 42 Stat. 837, 838.
98Pub. L. No. 73-415, 48 Stat. 1064.
99Pub. L. No. 76-299, 53 Stat. 1223.
100R ussell Wheeler, Luongo Lecture, supra note 86 at 7-8.

101Stephen Burbank, The Rules Enabling Act of 1934, 130 U. PA. L. REV. 1015, 1018 (1982).
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UNJUST CRITICISM OF JUDGES:

A Model Program Outline for State and Local Bar Associations
developed by the Judicial Division Lawyers Conference of the
American Bar Associationt

l. Policy Statement
A. Why a Plan Is Needed

The effectiveness of the administration of justice depends in a large measure on
public confidence. The reporting of inaccurate or unjust criticism of judges, courts,
or our system of justice by the news media erodes public confidence and weakens the
administration of justice. It is vital that non-litigants as well as litigants believe that
the courts, their procedures and decisions are fair and impartial.

Generally, it is undesirable for a judge to answer criticism of her or his own
actions appearing in the news media. This policy has developed to insure the dignity
of the administration of justice, to prevent interference with pending litigation, and
to reaffirm the commitment to an independent judiciary, a judiciary dedicated to
decisionmaking based on the facts and law as presented.

The risk is apparent that a response by a judge to criticism of her or his own
actions may be perceived by the community as Self-serving and/or as a “defensive”
position which fails for lack of credibility. Also, since there invariably is more at stake
than an individual judge’s ego or feelings, the bar should recognize the negative
reflection on the dignity of the administration of justice if a judge should make an
intemperate or emotional response to such criticism.

This model program, developed by the Judicial Division Lawyers Conference in 1986, was published in booklet
titled Unjust Criticism of Judges. It is reproduced here except for introductory material. ‘This model program was never
presented to the House of Delegates or the Board of Governors of the ABA and, accordingly, does not represent ABA
policy. ( The ABA does have policy, adopted in 1994, urging state and local bars to consider developing response mech-
anisms for responding to unfair judicial criticism.) As we go to press, the Lawyers Conference is completing its revision
of this model program for responding to unjust criticism, and tentative plans have been made to present the revised model
program to the ABA House of Delegates in February 1998 for approval as ABA policy.
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Further, ajudge’s comment contains the
potential of reflecting on pending litigation
and may have an undesirable effect on liti-
gants.

In addition, an inappropriate response .

may give encouragement to those who would
control the judiciary by intimidation and
thus weaken the independence of the judi-
clary.

Therefore, cooperation of lawyers and
bar associations is necessary to successfully
meet inaccurate or unjust criticism of judges
and courts. This model plan implements the
American Bar Association Motel Code of
Professional Responsibility (EC 84} and the
Model Rules of Professional Conduct com-
ment, Model Rule 8.2}, which entitle adjudi-
catory officials to the support of the bar in

the case of unjust criticism of their actions.

B. When Action in Response to
Inaccurate or Unfair Criticism Should
Be Taken by the Bar

Implementation of this plan is selective.
To avoid infringing on the freedom of the
press, this plan is designed to effect a
response to criticism of the judiciary and
courts that is serious as well as inaccurate or
unjustified-criticism.

There should be no attempt to prevent
just criticism, but inaccurate or unjust criti-
cism should be answered and prevented
through an organized public information
program. Such criticism typically results
from a lack of understanding of the system-
the reason for a decision, a sentence or a
courtroom action.

The bar should respond publicly to
attacks upon a judge only in the fo]lowmg
two instances:

1. a public utterance that is unwarranted
or an unjust attack on a judge in a
pending case, regardless of the source
of the attack, or;

2. any “unwarranted” or “unjust” attack
or series of attacks on a judge or court
which may adversely affect the
administration of justice.

Guidelines to determine when a
response to criticism is appropriate in a par-
ticular case are provided in Section II.C. of
the State Bar Association Model Program
and Section III.C. of the Local Bar

Association Model Program, below.
C. Implementation of the Policy and Plan

Because of the restraints placed on judges
both by tradition and by the Code of Judicial
Conduct, and the ethical obligations
imposed by the Code of Professional
Responsibility for lawyers, it is recommended
that our state and local bar associations adopt
a policy and program to provide appropriate
responses to inaccurate or unjust criticism of
judges and courts. The following are sugges-
tions for implementation of such a policy and
program:

1. Adopt a policy statement that sup-
ports the position that judges should
generally not respond to criticism and
that the bar, both state and local,
should respond to inaccurate or unjust
criticism of judges and courts.

2. Adopt a structure and process for
receiving, screening and evaluating
criticisms of judges and/or courts.

(See Sections II.A. and B. and III.A.
and B. for suggested program.)

3. Develop guidelines to determine
when the bar association should
respond. (See Section II.C. and
ITI.C. for suggested guidelines.)

4. Since timing is a key to responding,
provide a method whereby the bar can
respond quickly, accurately, and with
authority. (See Sections II.D. and
111.D.)
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5. Coordinate state and local bar associ-

ation programs to broaden the base of
~ the response. In some cases, it may be
appropriate for both the state bar and
the local bar to respond. In other
~ cases, only one or the other should
respond.

. Coordinate the program with the
appropriate state or local judiciary and
- recommend to other local bar associ-
ations the implementation of a com-

- parable policy and program.

B. Referral Procedure

1. Assign task of administering the pro-

gram to an appropriate designee,
committee and/or staff person.

. All referrals of criticism of judges and

courts should be forwarded to the
appropriate staff person at the state
bar association headquarters. The
referral may be oral or written, but in
all cases the referring person must be
available to assist in gathering back-
ground and factual information and
must present written material when

requested. All referrals should be

Il. Model Program for State Bar
Associations ' undertaken with the specific permis-
» ' sion of the judge or court criticized
with the understanding that the judge
or court also will assist in gathering

necessary information for the bar

A. Purposes and Functions of Program

The primary purposes and functions of
the program are:

(a) To ‘deal with errors in reporting
and with inaccurate or unjust crit-
icism of judges, courts, and/or the
administration of justice, as fur-
ther provided in this policy state-

ment;

(b) To be available to the news media

- as a resource for obtaining infor-
mation concerning judicial activi-
ties, court process, or other techni-
cal or legal information about the
administration of justice;

(c) To encourage broad dissemination
of information to the public about
noteworthy achievements and

improvements within the justice

system;

(d) To suggest means by which judges
and lawyers can improve the pub-
lic image of the legal system; and

association to evaluate.

. The staff person assignéd should

immediately begin to gather all perti-
nent background and factual informa-
tion including a copy of the text
Whether in live or print medial of the
criticism.

. The staff person then should immedi-

ately notify the president of the state
bar association and the designee or
chairperson of the committee

assigned the overall responsibility.

. The designee or committee chairper-

son should promptly investigate the
underlying facts, discussing them to
the extent possible with other com-
mittee members and the judge
involved, and then promptly prepare
and release the response.

(e) To generally seek a better under- Upon securing approval of the president
standing within the community of of the state bar association, the designee or
the legal system and the role of committee chairperson may speak in the
lawyers and judges. name of the association.
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C. Guidelines to Determine When the
Bar Should Respond

1. The following are the kinds of cases

(e) Whether a response provides the
opportunity to inform the public
about an important aspect of the

in which responding to criticism is
appropriate, except in unusual cir-
cumstances:

(a) When the criticism is serious and

will most likely have more than a

“passing or de minimis negative
effect in the community;

(b) When the criticism displays a lack
of understanding of the legal sys-
tem or the role of the judge and is
based at least partially on such
misunderstanding; and,

(c) When the criticism is materially
inaccurate; the inaccuracy should
be a substantial part of the criti-
cism so that the response does not
appear to be “nitpicking”;

‘2. The following factors should be con-

sidered in determining whether a
response should be made in a close
case, and considered in every case in
determining the type of response:

(a) Whether a response would serve a
public information purpose and
not appear to be “nitpicking”;

(b) Whether the criticism adequately
will be met by a response from
some other appropriate source;

(c) Whether the criticism substan-
tially and negatively affects the
judiciary or other parts of the legal

system;

(d) Whether the criticism is directed
at a particular judge but unjustly
reflects on the judiciary generally,
the court, or another element of
the judicial system (e.g., grand
jury, lawyers, probation, bail, etc.);

administration of justice (e.g., sen-
tencing, bail, evidence rules, fun-
damental rights, etc.);

(f) Whether a response would appear

defensive or self-serving;

(g) Whether the critic is so obviously
uninformed about the judicial sys-
tem that a response can be made
on a factual basis;

(h) Whether the criticism or report,
although generally accurate, does
not contain all or enough of the
facts of the event or procedure
reported to be fair to the judge or
matter being criticized,

(I) Whether overall the criticism is

not justified or fair;

(j)Whether the criticism, while not
appearing in the local press, per-
tains to a local judge or a local
matter;

(k) Whether the timing of the
response is especially important -
and can be best met by the
Comnmittee.

3. The following are the kinds of cases

in which response to criticism IS
NOT appropriate, except in unusual

circumstances:

(a) When the criticism is a fair com-
ment or opinion;

(b) When the feud is between the
critic and the judge on a personal
level;

(c) When the criticism is vague or the
product of innuendo, except when
the innuendo is clear;
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(d) When there is a likelihood that a
complaint against the judge will
be presented to the appropriate

" Judicial Inquiry or disciplinary
body;

(e) When a lengthy investigation to
develop the true facts is necessary;

(f) When the response would preju-
dice a matter at issue in a pending
proceeding;

(g) When the controversy is insignif-
icant.

D.The Response

1. Timing. To be effective, the response
must be prompt, but accurate. If at all
possible, the response should be made
within 24-48 hours of publication of
the criticism or report, especially
keeping in mind the deadline(s) of the
news media that reported the original
criticism.

2. Form of Response. A letter to the

editor is generally the best form of

response, because it is the most likely
to be printed fully and accurately.
Press releases are usually more subject
to editing and are frequently viewed
as less credible, and pampbhlets are too
elaborate. Television or radio talk
shows are more likely to inflame
rather than resolve controversy, and
should be used with caution and only
in the rare cases which would appear
to justify such a response.

3. Drafting Considerations.

(a) The response should be a concise,
accurate, “to the point” statement,
devoid of emotional, inflamma-
tory or subjective language;

(b) The statement should be informa-

tive and not argumentative or
condescending;

(c) The statement should include a
correction of the inaccuracies, cit-
ing facts and relevant authorities
where appropriate;

(d) The statement should be written
in lay terms suitable for inclusion
in a newspaper story;

(e) Where appropriate, the statement
should include the point that the
judge had no control or discretion
(e.g., derision required by state
law);

(f) Where appropriate, the statement
should include an explanation of
the process involved {e.g., sen-
tencing, bail, temporary restrain-
ing order);

(g) The statement should not attempt
to discredit the critic, that is,
attack the competence, good faith,
motives, or associates of the critic;

(h) The statement should not provide -
evidence that the critic has hit a
nerve, causing overreaction,

(I) The statement should not defend
the indefensible;

(j) The committee should consider the
cause of the criticism or contro-
versy, which might not be imme-
diately apparent.

Content of the Response. The fol-
lowing points may be included in a

typical response:

(a) Identify the criticism and its
source.

(b) We may frequently disagree with
the decisions and actions of public
officials, including judges, and the
federal and state constitutions
protect our right to express that
disagreement.
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(c) We must remember that judges
have no control over what cases
come before them, but they must
decide each and all of those cases.  |]I, Model Program for Local Bar
Judges must follow the law as Associations
established by higher courts. One
side always loses in every lawsuit. ~ A. Purposes and Functions of Program

through legislative action or by
constitutional revision.

(d) Because of their position, judges The primary purposes and functions of
are not wholly free to defend the program are:

themselves and it is ordinarily not
appropriate for them to-personally
answer charges made against them
or their decisions (EC 8-6; M.R.
8.2).

- (e) Lawyers, under the Code of
Professional Responsibility and
the Model Rules of Professional
Conduct, have a duty to defend
judges against unjust criticism

(EC 8-6; M.R. 8.2).

(f) The particular criticism or attack
is unjust because [give reasons].

Note: Avoid z‘ézking a position on the
merits of the controversy, since to do so
will probably eliminate any educational
benefit the balance of the points might
have for those who agree with the criti-
csm. Accordingly, it may be best to omit
discussion of why the particular criticism
1s unjust. This should be decided on a
case-by-case basis.

(g) The need for independent judges,
who will not be influenced by
unjustified criticism of them or
their decisions, requires that the
organized bar remind both
lawyers and the public of these

facts.

(h) The law has established appellate
courts so that decisions of judges
may be reviewed and corrected.
Our present judicial system pro-
vides for change in the law

(a) To deal with errors in reporting
and with inaccurate or unjust crit-
icism of judges, courts and/or the
administration of justice, as fur-
ther provided in this policy state-

ment;

(b) To be available to the news media
as a resource for obtaining infor-
mation concerning judicial activi-
ties, court process, or other techni-
cal or legal information about the
administration of justice;

(c) to encourage broad dissemination
of information to the public about
noteworthy achievements and
improvements within the justice
system;

(d) To suggest means by which judges
and lawyers can improve the pub-
lic image of the legal system; and

(e) To generally seek a better under-
standing within the community of
the legal system and the role of
lawyers and judges.

B. Referral Procedure

1. Assign task of administering the pro-

gram to an appropriate designee,
committee and/or staff person.

. All referrals of criticism of judges and

courts should be forwarded to the
appropriate staff person at the local
bar association headquarters. The
referral may be oral or written, but in



Appendix B

91

all cases the referring person must be
available to assist in gathering back-
ground and factual information and
must present written material when
requested. All referrals should be

- undertaken with the specific permis-
sion of the judge or court criticized
with the understanding that the judge
or court also will assist in gathering
necessary information for the bar
association to evaluate.

3. The staff person assigned- should

immediately begin to gather all perti- = = 2.

nent background and factual informa-
tion including a copy of the text
(whether in live or print media) of the
criticism. '
4. The staff person then should imme-
diately notify the president of the
local bar association and the designee
or chairperson of the committee

assigned the overall responsibility.

5. The designee or committee chairper-
son should promptly investigate the
underlying facts, discussing them to
the extent possible with other com-
mittee members and the judge
involved, and then promptly prepare
the release of the response.

Upon securing approval of the president
of the local bar association, the designee or
committee chairperson may speak in the
name of the association.

C. Guidelines to Determine When the
Bar Should Respond

1. The following are the kinds of cases
in which responding to criticism is
appropriate, except in unusual cir-
cumstances:

‘(a) When the criticism is serious and
will most likely have more than a
passing or de minimis negative

effect in the community;

(b) When the criticism displays a lack
of understanding of the legal sys-
tem or the role of the judge and is
based at least partially on such
misunderstanding; and

(c) When the criticism is materially

inaccurate; the inaccuracy should
be a substantial part of the criti-
cism so that the response does not
appear to be “nitpicking”;

The following factors should be con-
sidered in determining whether a
response should be made in a close
case, and considered in every case in
determining the type of response:

(a) Whether a response would serve a
public information purpose and
not appear to be “nitpicking”;

(b) Whether the criticism adequately
will be met by a response from
some other appropriate source;

(c)Whether the criticism substan-

tially and negatively affects the -

judiciary or other parts of the legal

system;

{(d) Whether the criticism is directed
at a particular judge but unjustly
reflects on the judiciary generally,
the court, or another element of
the judicial system (e.g., grand
jury, lawyers, probation, bail, etc.);

(e) Whether a response provides the
opportunity to inform the public
about an important aspect of the
administration of justice {e.g.,

- sentencing, bail, evidence rules,
fundamental rights, etc.);

(f) Whether a response would appear
defensive or self-serving;

(g) Whether the critic is so obviously
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uninformed about the judicial sys-
tem that a response can be made
on a factual basis;

(h) Whether the criticism or report,
although generally accurate, does
not contain all or enough of the
facts of the event or procedure
reported to be fair to the judge or
matter being criticized,

(I) Whether overall the criticism is
not justified or fair;

(j) Whether the criticism, while not
appearing in the local press, per-
tains to a local judge or a local
matter;

(k) Whether the timing of the
response is especially important
and can be best met by the
Committee.

3. The following are the kinds of cases
in which response to criticism IS
NOT appropriate, except in unusual
circumstances:

(a) When the criticism is a fair com-
ment or opinion;

(b) When the feud is between the
critic and the judge on a personal

level;

(c) When the criticism is vague or the
product of innuendo, except when
the innuendo is clear,

(d) When there is a likelihood that a
complaint against the judge will
be presented to the appropriate
Judicial Inquiry or Disciplinary
body;

(e) When a lengthy investigation to
develop the true facts is necessary;

(f) When the response would preju-

dice a matter at issue in a pending
proceeding;

(g) When the controversy is insignif-

icant.

D. The Response

1. Timing. To be effective, the response

must be prompt, but accurate. If at all
possible, the response should be
made within 24-48 hours of publica-
tion of the criticism or report, espe-
cially keeping in mind the deadlines)
of the news media that reported the
original criticism.

. Form of Response. A letter to the

editor is generally the best form of
response, because it is the most likely
to be printed fully and accurately.
Press releases are usually mere subject
to editing and are frequently viewed
as less credible, and pamphlets are too
elaborate. Television or radio talk
shows are more likely to inflame
rather than resolve controversy, and
should be used with caution and only
in the rare cases which would appear
to justify such a response.

. Drafting Considerations:

(a) The response should be a concise,
accurate, “to the point” statement,
devoid of emotional, inflamma-
tory or subjective language;

(b) The statement should be informa-
tive and not argumentative or
condescending;

(c) The statement should include a
correction of the Inaccuracies, cit-
ing facts and relevant authorities
where appropriate;

(d) The statement should be written
in lay terms suitable for inclusion
in a newspaper story;
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(e) Where appropriate, the statement
should include the point that the
judge had no control or discretion
(e.g., decision required by state
law);

(f) Where appropriate, the statement
should include an explanation of
the process involved (e.g., sen-
tencing, bail, temporary restrain-
ing order), '

(g) The statement should not attempt
to discredit the critic, that is,
attack the competence, good faith,
motives, or associates of the critic;

(h) The statement should not provide
evidence that the critic has hit a
nerve, causing overreaction,

(I) The statement should not defend
the indefensible;

(G) The committee should consider the
cause of the criticism or contro-
versy, which might not be imme-
diately apparent.

. Content of the Response. The fol-
lowing points may be included in a

typical response:

(a) Identify the criticism and its
source.

(b) We may frequently disagree with

the decisions and actions of public -

officials, including judges, and the -

federal and state constitutions
protect our right to express that
disagreement.

(c) We must remember that judges
have no control over what cases
come before them, but they must
decide each and all of those cases.
Judges must follow the law as
established by higher courts. One

side always loses in every lawsuit.

(d) Because of their position, judges
are not wholly free to defend
themselves and it is ordinarily not
appropriate for them to personally
answer charges made against them
or their decisions (EC 8-6, M.R.
8.2).

(e) Lawyers, under the Code of
Professional Responsibility and
the Model Rules of Professional
Conduct, have a duty to defend
judges against unjust criticism

(EC 8-6, M.R. 8.2).

(f) The particular criticism or attack
is unjust because [give reasons].

Note: Avoid taking a position on the
merits of the controversy, since to do so
will probably eliminate any educational
benefit the balance of the points might
hawve for those who agree with the criti-
csm. Accordingly, it may be best to omit
discussion of why the particular criticism
1s unjust. This should be decided on a
case-by-case basis.

(g) The need for independent judges,
who will not be influenced by
unjustified criticism of them or
their decisions, requires that the
Organized bar remind both
lawyers and the public of these
facts.

(h) The law has established appellate
courts so that the decisions of
judges may be reviewed and cor-
rected. Our present judicial system
provides for change in the law
through legislative action or by
constitutional revision.
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AMERICAN BAR ASSOCIATION
STANDING COMMITTEE ON ETHICS AND
PROFESSIONAL RESPONSIBILITY

REPORT WITH RECOMMENDATION
TO THE HOUSE OF DELEGATES'

RECOMMENDATION

BE IT RESOLVED that the American Bar Association amend the first and sec-
ond paragraphs of the Commentary to Section 5(C)(2) of the Code of ]udlcm.l
Conduct (1990), to read as follows:

Canon 5

A JUDGE OR JUDICIAL CANDIDATE SHALL REFRAIN FROM
INAPPROPRIATE POLITICAL ACTIVITY

C. Judges and Candidates Subject to Public Election

Commentary:

There is legitimate concern about a judge’s impartiality when parties whose
interests may come before a judge, or the lawyers who represent such parties,
are known to have made contributions to the election campaigns of judicial
candidates. This is among the reasons that merit selection of judges is a
preferable manner in which to select the judiciary. Notwithstanding that pref-
erence, Section 5(C)(2) recognizes that in many jurisdictions judicial candi-
dates must raise funds to support their candidacies for election to judicial

'This Report with Recommendation is not presenly ABA policy. The recommendation will be considered by the
ABA House of Delegates for adoption as policy during the 1997 ABA Annual Meeting in San Francisco.

95



Report of the Commission on Separation of Powers and Judicial Independence

96

office. It therefore permits a candi-
date, other than a candidate for
appointment, to establish campaign
committees to solicit and accept pub-
lic support and reasonable financial
contributions. In order to guard
against the possibility that conflicts of
‘interest will atise, the candidate must
instruct his or her campaign commit-
tees at the start of the campaign to
solicit or accept only contributions
that are reasonable and appropriate
under the circumstances. Though not
prohibited, campaign contributions of
which a judge has knowledge, made
by lawyers or others who appear
before the judge may, by virtue of their
size or source, raise questions about a
judge’s impartiality and be cause for
disqualification as provided under
Section 3(E).

Campaign committees established
under section 5(C)2 should manage
campaign finances responsibly, avoid-
ing deficits that mlght necessitate
post-election fund-raising to the
extent possible. Such Committees
must at all times comply with applica-
ble statutory provisions governing
their conduct.

REPORT

The American Bar Association strongly
endorses the merit selection of judges, as
opposed to their election, in no small part
because of the potential for conflicts of inter-
est created by the solicitation and acceptance
of significant amounts of money by commit-
tees established to manage judicial candi-
dates’ election campaigns. Five times
between August 1972 and August 1984 the
House of Delegates has approved recom-
mendations stating the preference for merit
selection and encouraging bar associations in

jurisdictions where judges are elected in par-
tisan or non-partisan elections to work for
the adoption of merit selection and retention.

Of particular concern to the bar is the
common practice whereby candidates for
election to judicial office, especially in parti-
san political contests, accept significant
amounts of money in the form of statutorily-
permitted campaign contributions from par-
ties whose interests regularly come before the
court, or from lawyers who practice before
the court.

 This Committee, when it drafted revi-
sions to the judicial ethics rules between
1987 and 1990 (leading to the House’s adop-
tion of the Code of Judicial Conduct (1990)),
recognized its mandate to provide practical
guidance to judges (and lawyers) with respect
to real-life judicial selection methods, includ-
ing partisan and non-partisan elections.
Although in ideal circumstances the
Committee might have had to address only
the Association-preferred situations in which
judicial candidates are identified and take the
bench based upon merit, in fact the majority
of judges are selected through the electoral
process, and the Code therefore recognized
that campaign contributions are solicited and
accepted in this context.

Nevertheless, a survey of ethics opinions,
judicial disqualification cases, and news arti-
cles from the general media on this subject
convinced the Committee that, although
permissible from a legal standpoint, the
fund-raising that accompanies judicial cam-
paigns frequently gives rise to conflicts of
interest that may reflect adversely upon the
impartiality of the judiciary. Mindful as well
of the ABA’s strong support for merit selec-
tion of judges, the Committee decided to
encourage attention to the ethical prbblems
presented by judicial campaign fund-raising
by proposing an appropriate amendment to
the Code of Judicial Conduct (1990).

The proposed amendment amends the

Commentary to Section 5(C)2 of the Code
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to state the Association’s preference for merit
selection, and suggests that election cam-
paign contributions made by lawyers or oth-
ers who appear before the judge may, by
virtue of their size or source, raise questions
about the judge’s impartiality and be cause
for disqualification.

A legislative draft version of the proposed
amended commentary appears below, follow-
ing the black-letter Rule provision 5(C)(2)
on which it 1s based.

The Committee urges the House of
Delegates to adopt this amendment in order
that the Association’s model standards for
judicial ethics - as we present them for con-
sideration and adoption by each jurisdiction -
will reflect its commitment to merit selection

and judicial impartiality.
Rule 5(C) (2):
A candidate shall not personally solicit or

accept campaign contributions or per-
sonally solicit publicly stated support. A
candidate may, however, establish com-
mittees of responsible persons to conduct
campaigns for the candidate through
media advertisements, brochures, mail-
ings, candidate forums and other means
not prohibited by law. Such committees
may solicit and accept reasonable cam-
paign contributions, manage the expen-
diture of funds for the candidate’s cam-
paign and obtain public statements of
support for his or her candidacy. Such
committees are not prohibited from
soliciting and accepting reasonable cam-
paign contributions and support from
lawyers. A candidate’s committees may
solicit contributions and public support
for the candidate’s campaign no earlier
than [one year] before an election and no
later than [90] days after the last election
in which the candidate participates dur-
ing the election year. A candidate shall
not use or permit the use of campaign
contributions for the private benefit of
the candidate or others.

Legislative draft of proposed
revised paragraphs (1) and (2) of
Commentary, with additions
underlined and deleted portions
struck through:

5(0)(2)...
Commentary:

There is legitimate concern about a
judge’s impartiality when parties whose

interests may come before a judge, or the
lawyers who represent such parties, are
known to have made contributions to

the election campaigns of judicial candi-
dates. This is among the reasons that

merit selection of judges is a preferable
manner in which to select the judiciary.
Notwithstanding that preference, Sec-
tion 5(C)(2) recognizes that in man

jurisdictions judicial candidates must
raise funds to support their candidacies
for election to judicial office. It therefore

Seettor-5{C)2 permits a candidate, other -

than a candidate for appointment, to
establish campaign committees to solicit
and accept public support and reasonable

financial contributions. At—the—start-of

the-eampaiga In order to guard against
the possibility that conflicts of interest

will arise, the candidate must instruct his
or her campaign committees at the start
of the campaign to solicit or accept only
contributions that are reasonable and
appropriate under the circumstances.
Though not prohibited, campaign con-
tributions of which a judge has knowl-
edge, made by lawyers or others who
appear before the judge may, by virtue of
their size or source, raise questions about
ajudge’s impartiality and be cause for rel-
evant to disqualification as provided
under Section 3(E).

Campaign committees established under
section 5(C)2 should manage campaign
finances responsibly, avoiding deficits
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that might necessitate post-election
fund-raising, to the extent possible. Such

committees must _at all times comply
with applicable statutory provisions gov-
erning their conduct. -
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RELEVANT POLICIES OF THE
AMERICAN BAR ASSOCIATION

JUDiCIAL INDEPENDENCE

A. Policies pertinent to the federal judiciary:

W May 1997:

"RESOLVED, that the American Bar Association reaffirms its support for the
lifetime appointment of federal judges, during good behavior, as provided in
Article III of the Constitution. ]

BE IT FURTHER RESOLVED, that the American Bar Association opposes
any proposals by statute or constitutional amendment to limit the lifetime tenure
or Independence of Article I1I federal judges by establishing a term-of-years or
by other limitation.

B April 1996:

The Board of Governors expressed concern over recent pohncal attacks by both
Democrats and Republicans on the independence of the judiciary and called on
lawyers everywhere to speak out on the critical role that an able, competent and

independent judiciary plays in protecting the rights and freedoms of all
Americans under the Rule of Law.

B February 1996:

RESOLVED, that the American Bar Association opposes the recent 1995-
1996 Congressional initiatives that infringe upon the separation of powers
between Congress and the courts, and have the potential to inhibit the inde-
pendence of the judiciary.

B. Policies pertinent to state judiciaries:

B August 1996:

RESOLVED, that the American Bar Association (ABA) opposes efforts to
adopt any measure to place an automatic limit on the number of terms a person
may serve in a judicial position and urges voters and legislators to oppose such
efforts;

FURTHER RESOLVED, that the ABA urges all bar associations, and other
organizations whose goals include the i improvement of the legal profession, judi-
ciary and system of justice in the United States, to speak against such measures.
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BIAS/DISCRIMINATION IN THE
COURTS

A. Policy pertinent to ‘the federal

judiciary:

B August 1991:

RESOLVED, that the American Bar
Association supports the enactment

of authoritative measures, requiring stud-
ies of the existence, if any, of bias in the
federal judicial system, including bias
based on race, ethnicity, gender, age, sex-
ual orientation and disability, and the
extent to which bias may affect litigants,
witnesses, attorneys and all those who
work in the judicial branch.

BE IT FURTHER RESOLVED, that
the American Bar Association urges that
such studies should include the develop-
ment of remedial steps to address and
eliminate any bias found to exist.

. Policies pertinent to the federal

judiciary and state judiciaries:
M August 1995:
RESOLVED, that the American Bar
Association:
a) condemns the manifestation by
lawyers in the course of their profes-
sional activities, by word or conduct,
of bias or prejudice against clients,
opposing parties and their counsel,
other litigants, witnesses, judges and
court personnel, jurors and others,
based upon race, sex, religion,
national origin, disability, age, sexual
orientation or socio-economic status,
unless such words or conduct are oth-
erwise permissible as legitimate advo-
cacy on behalf of a client or a cause.

b) opposes unlawful discrimination by
lawyers in the management or opera-
tion of a law practice in hiring, pro-
moting, discharging or otherwise
determining the conditions of

employment, or accepting or termi-
nating representation of a client;

¢) condemns any conduct by lawyers
that would threaten, harass, intimi-
date or denigrate any other person on
the basis of the aforementioned cate-
gories and characteristics; and

d) discourages members from belonging
to any organization that practices
invidious discrimination on the basis

_ of the aforementioned categories and
characteristics;

e) encourages affirmative steps such as
continuing education, studies, and
conferences to discourage the speech
and conduct described above.

M February 1990:

BE IT RESOLVED, that the ABA
urges judicial leaders to encourage and
promote the full participation in the
work forces of the court systems under
their jurisdiction of all persons regardless
of their race, sex, color, national origin,
religion, age or handicap; and

BE IT FURTHER RESOLVED, that
the ABA encourages each court system,

and each major local court with signifi- -
cant control over personnel administra-
tion, to adopt merit-based personnel sys-
tems, including specific equal employ-
ment opportunity and affirmative action
plans, that encompass all facets of court

personnel  management including
recruitment, hiring, training, promotion
and advancement; and

BE IT FURTHER RESOLVED, that
the ABA calls upon officials within the
legislative and executive branches of gov-
ernment who select and appoint persons
to the judiciary, and members of judicial
selection commissions or advisory groups
who assist them, to incorporate affirma-
tive action values as they decide whom to
recommend and appoint to judicial posi-
tions; and
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BE IT FURTHER RESOLVED, that
the ABA encourages executive agencies
that control or share in the selection of
court personnel to implement equal
employment opportunity and affirmative
action plans and programs as they staff
the courts.

W August 1986:

BE IT RESOLVED, that the American
Bar Association recommends that state
and federal education programs for
judges include (a) a course devoted to
fairness and the judiciary’s role in ensur-
ing a courtroom atmosphere free of both
overt and subtle forms of race and sex
bias; and (b) analysis of race and sex
biased stereotypes, myths, beliefs and
biases that miay affect judicial decision-
making, as part of substantive law
courses dealing with subjects such as
sentencing, treatment of domestic vio-
lence and rape victims, alimony and child
support awards and damages awards.

CONGRESSIONAL LIMITS ON,

OR CURTAILMENT OF,
JURISDICTION

B August 1981:

BE IT RESOLVED, that the American
Bar Association opposes the legislative
curtailment of the jurisdiction of the
Supreme Court of the United States and
the inferior federal courts for the purpose
of effecting changes in constitutional law.

B June 1982:

The Board endorsed and concurred in
the President’s interpretation and imple-
mentation of Association policy as
opposing legislation which proposes to
curtail the jurisdiction of federal courts as
well as legislation which seeks to curtail
remedies available to federal courts in
cases involving constitutional rights.

JUDICIAL COMPENSATION

A. Policies pertinent to the federal

judiciary:

B February 1994:

RESOLVED, that salary levels of fed-
eral, state, and territorial judges and the
administrative judiciary should be
reviewed on a regular, periodic basis and
adjusted to ensure that judicial salaries
are not, in effect, diminished by increases
in the cost of living.

B February 1989:

RESOLVED, that the compensation
currently paid to the federal judiciary is
grossly insufficient, inadequate and inap-
propriate;

RESOLVED FURTHER, that a crisis

will arise in the nation’s justice system if

immediate steps are not.now taken at

least to restore the erosion which has
occurred in judicial salaries in the past
two decades;

RESOLVED FURTHER, that the

American ‘Bar Association urges
Congress to permit the judicial salaries
recommended by Presidents Reagan and

Bush and the 1988 Commission on

Executive, Legislative and Judicial
Salaries to go into effect.

B December 1984:
RESOLVED, that the American Bar

~ Association urges Congress not to

impose a freeze on federal judicial
salaries and to enact a minimum 3.5 per-
cent cost of living adjustment for the fed-
eral judiciary.

B August 1980:

RESOLVED, that the American Bar
Association urges federal and state gov-
ernments to adjust compensation sched-
ules for judicial officers to provide relief
from the cumulative reductions in the
value of their earnings as the result of
inflation.
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B. Policies pertinent to the state

judiciaries:

B February 1994:

RESOLVED, that salary levels of fed-
eral, state, and territorial judges and the
administrative judiciary should be
reviewed on a regular, periodic basis and
adjusted to ensure that judicial salaries
are not, in effect, diminished by increases
in the cost of living.

B August 1981:

BE IT RESOLVED, that the American
Bar Association recommends that the
salaries of the justices of the highest
courts of the States should be substan-
tially equal to the salaries paid to judges
of the United States courts of appeal, and

. the salaries of State trial judges of courts

of general jurisdiction should substan-
tially equal the salaries paid to judges of
the United States district courts.

B August 1980:

RESOLVED, that the American Bar
Association urges federal and state gov-
ernments to adjust compensation sched-

- ules for judicial officers to provide relief

from the cumulative reductions in the
value of their earnings as the result of
inflation.

JUDICIAL DISCIPLINE AND
REMOVAL

A. Policies pertinent to the federal

judiciary:

B February 1994:

RESOLVED that the American Bar
Association supports efforts within the
ABA and by state, territorial and local
bar associations to increase the awareness
and understanding among the practicing

bar regarding the availability of proce-

dures for handling complaints against
and disciplining federal judicial officers
under the Judicial Councils Reform and
Judicial Conduct and Disability Act of
1980, 28 U.S.C. Sections 332, 372 (“the
Act”).

‘BE IT FURTHER RESOLVED that

the American Bar Association supports
the appointment by circuit judicial coun-
cils, either directly or by delegation, of
one or more committees within the cir-
cuit, its districts or its divisions, broadly
representative of the bar and, perhaps
including informed lay persons, (a) to
provide a vehicle for presenting on behalf
of others, complaints against federal
judges which the committee deem suit-
able for referral to the chief judge of the
circuit, (b) to work with chief judges to
identify instances or patterns of alleged

- judicial misconduct that might be

resolved informally or otherwise, (c to
defend the judiciary against unJustlﬁed
attacks and lawyers against retaliation by
judges, and (d) to educate the profession
and the public about procedures under
the 190 Act.

BE IT FURTHER RESOLVED that
the American Bar Association urges a
chief judge who dismisses a non-frivo-
lous complaint or concludes a proceeding
to prepare a supporting memorandum
that sets forth the allegations of the com-
plaint and the reasons for the disposition,

~ which memorandum should not include

the name of the complainant or of the
judge or magistrate judge whose conduct
was complained of; and requests that the
Judicial Conference devise and monitor a
system for the dissemination of informa-
tion about these complaint dispositions
with the goal of developing a body of
precedent and enhancing judicial and
public education about judicial disci-
pline.
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B February 1993:

RESOLVED, that the American Bar
Association reaffirms its support in prin-
ciple for the Judicial Councils Reform
and Judicial Conduct and Disability Act
of 1980, 28 U.S.C.332, 372 which pro-
vides a mechanism within the Judicial
Branch for handling complaints against
and disciplining federal judicial officers.
BE IT FURTHER RESOLVED, that
the American Bar Association concludes
that no significant benefit would be real-
ized by adding statutory removal from
office to the methods of discipline under
the Act, especially in light of the serious
constitutional question whether Article

IIT -judges may be removed by means -

other than impeachment.

BE IT FURTHER RESOLVED, that

the American Bar Association through

- the Task Force on Judicial Removal shall
monitor the work of the National
Commission on Judicial Discipline and
Removal and report on it to the House of
Delegates, so that the American Bar
Association can continue to advise the
Commission of its views and recommen-
dations.

B August 1986:

BE IT RESOLVED, that the American
Bar Association urges the House of
Representatives promptly to consider
impeaching any federal judge who is
convicted of a felony and who has
exhausted his appeals but who has failed

to resign from office forthwith.

. Policy pertinent to state
udiciaries:

B August 1994: 7

BE IT RESOLVED, that the American

Bar Association adopts the Mode/ Rules
Jor Judicial Disciplinary Enforcement.

JUDICIAL VACANCIES

A. Policies pertinent to the federal

judiciary:

B February 1990:
BE IT RESOLVED, that the American

Bar Association urges the President of-

the United States to expedite the
appointment to vacancies existing in the
United States judicial system and that
the Senate take prompt action in consid-
ering confirmation of such nominees.
BE IT FURTHER RESOLVED, that
the American Bar Association urges the
President and Senate to act expeditiously
with respect to the District Court of the
Virgin Islands where there is currently no
sitting judge, other than those temporar-
ily assigned from time to time by the
Third Circuit Court of Appeal

MERIT SELECTION OF JUDGES

A. Policies pertinent to the federal

judiciary:.
M February 1991:

RESOLVED, that the American Bar

Association supports the participation of
state and local bar associations in merit
selection mechanisms developed to assist
in evaluating and recommending candi-
dates for judicial appointment.

- B August 1986:

BE IT RESOLVED, that the American
Bar Association urges appointing
authorities selecting members of merit
selection judicial nominating commis-
sions to ensure that there are no barriers
to the selection of women and minorities
for service on the commissions;

BE IT FURTHER RESOLVED, that
judicial nominating commissions and the
appointing authority are urged to ensure
that there are no barriers to the selection
of women and minorities as judges;
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RESOLVED, that the American Bar
Association recommends that efforts to
eliminate such barriers include the con-
scious consideration of qualified women
and minorities, and that qualifications
should be viewed with greater emphasis
on professional capabilities and achieve-
ments, than upon socio-economic status
or financial history.

B August 1980: :

BE IT RESOLVED, that the American
Bar Association reaffirms its commit-
ment to the appointment to the judiciary
of judges qualified on the basis of merit
and renounces any appointment process
repugnant to that concept.

BE IT FURTHER RESOLVED, that
the House of Delegates of the American
Bar Association hereby calls upon all
presidential candidates to disavow any
platform plank inconsistent with this
concept and affirm their commitment to
the selection of judges on the basis of
merit and not on the basis of particular
political or ideological philosophies that
may or may not be held by the judicial
candidate in question.

BE IT FURTHER RESOLVED, that
copies of this Resolution be transmitted
to the Chairpersons of the Republican

" and Democratic National Committees

and to all presently declared presidential
candidates.

‘'l August 1980:

RESOLVED, that the American Bar
Association urges that presidential exec-
utive orders, standards and guidelines for
merit selections of district judges, affir-
matively provide that political affiliation
shall not be a consideration in evaluating
proposed nominees for appointment as
district court judges.

B. Policies pertinent to state

udiciaries:

B August 1994: .

BE IT RESOLVED, that the American
Bar Association urges state, territorial
and local bar associations in jurisdictions
where judges are elected in partisan or
non-partisan elections to work for the
adoption of merit selection and reten-
tion, and to consider means of improving
the judicial elective process, including
improving campaign conduct and
financing, and adopting programs that
are best suited to the needs of their juris-
dictions.

BE IT FURTHER RESOLVED, that
the following types of actions be consid-
ered for such adoption:

1. Seek legislation to improve financial
reporting requirements governing
judicial election campaigns, so that
meaningful, relevant reports are

widely available.

2. Develop guidelines for the proper
funding and conduct of judicial elec- -
tion campaigns, tailored to local cir-
cumstances, to assure that “judicial
campaigns are conducted with the
highest standards of fairness and pro-
priety, and seeking voluntary compli-

~ ance with those guidelines.

3. Inform judicial candidates of applica-
ble ethical and legal constraints.

4. Help form and support community-
based campaign monitoring commit-
tees.

5. Educate the public and the press
about the nature of judicial work and
the proper limits of judicial cam-
paigning.
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6. Sponsor candidate forums.

7. Develop procedures for responding
quickly and publicly to unfair criti-
cism of judges, whether or not in the
context of an immediate judicial elec-
tion. V

W February 1991:

RESOLVED, that the American Bar
Association supports the participation of
state and local bar associations in merit
selection mechanisms developed to assist
in evaluating and recommending candi-
dates for judicial appointment.

B August 1986: -

BE IT RESOLVED, that the American
Bar Association wurges appointing
authorities selecting members of merit
selection judicial nominating commis-
sions to ensure that there are no barriers
to the selection of women and minorities
for service on the commission;

BE IT FURTHER RESOLVED, that
judicial nominating commissions and the
appointing authority are urged to ensure
that there are no barriers to the selection
of women and minorities as judges;
RESOLVED, that the American Bar
Association recommends that efforts to
eliminate such barriers include the con-
scious consideration of qualified women
and minorities, and that qualifications
should be viewed with greater emphasis
on professional capabilities and achieve-
ments, than upon socio-economic status
or financial history.

PUBLIC EDUCATION

B February 1995:

RESOLVED, that the American Bar
Association (1) commits its support for
public education to foster understanding
of the Constitution and the rights and
responsibilities of citizenship and

advance this goal of civil literacy as fun-

damental to the continued functioning of
the United States as a constitutional
democracy and a nation under the rule of
law; and (2) urges the legal profession
and the organized bar to engage the sup-
port of policy makers, educators, the
media and the general public to further
this goal through implementation of the
national education goals and voluntary
standards for civics education at the ele-
mentary and secondary school levels.

B August 1992:

RESOLVED, that the American Bar
Association urges judges, courts, and
judicial organizations to support and par-
ticipate actively in public education pro-
grams about the law and justice system,
and further, that judges be allotted rea-
sonable time away from their primary
responsibilities on the bench to partici-
pate in such public education programs,
consistent with the performance of their
primary responsibilities and the Code of
Judicial Conduct.

W February 1992:

RESOLVED, that the American Bar
Association reaffirms its support for citi-
zenship education in elementary and sec-
ondary schools, including, as essential
components, study of the Constitution,
the extended Bill of Rights and law gen-
erally; and urges the legal profession, pol-
icy makers, educators, members of the
private sector, the media, and the general
public to support effective citizenship
education in public policy at the federal,
state, territorial, and local levels.

MISCELLANEOUS

M August 1995: Long Range Plan for
the Federal Courts

RESOLVED, that the American Bar
Association supports efforts by the
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Judicial Conference of the United States
to plan for the future of the Federal
Courts and adopts the policy position set
forth in Appendix C in response to the
Proposed Long Range Plan for the
Federal Courts which was submitted to
the Judicial Conference of the United
States in March 1995.

B August 1991: Judicial Impact
Statements

- BE IT RESOLVED, that the American

Bar Association supports legislation by
each state legislature and the United
States Congress mandating the prepara-
tion of judicial system impact statements
to be attached to each bill or resolution
that affects the operations of State or
Federal courts; and

BE IT FURTHER RESOLVED, that

‘the American Bar Association urges each

state legislature and Congress to estab-
lish a mechanism within its budgeting
process to prepare judicial system impact
statements determining the probable
costs and effects of each bill or resolution
that has an identifiable and measurable
effect on the dockets, work loads, effi-
ciency, staff and personnel requirements,
operating resources and currently exist-
ing material resources of appellate, trial
and administrative law courts; and

BE IT FURTHER RESOLVED, that
the American Bar Association urges that
if proposed legislation has an identifiable
and measurable effect on the judiciary, a

judicial impact statement be attached to
each such bill or resolution before a com-
mittee hearing may be conducted on the
bill or resolution and that the judicial
impact statement must be printed on the
first page of such committee report and
all subsequent printings and must remain
on the bill or resolution throughout the
legislative process, including submission
to the chief executive, (Governor or

President) for approval.

M August 1991: Justice System
Funding
RESOLVED, that the American Bar

~ Association recognizes that the highest

priority of the bar and bench must be to
promote improvements in the American
system of justice by ensuring balanced
and adequate funding for, and timely
access to, the entire justice system and
urges Association entities, state and local
bars, and affiliated organizations to form
coordinated action committees with
nonlawyer groups to:
1. Assess the depth and breadth of the
crisis in their jurisdictions;
2. Design and implement an action plan
~ to attack the crisis and maintain and
improve balanced and adequate fund-
ing and the entire justice system; and

3. Educate policy makers that their
actions may have consequences for
the entire justice system well beyond
their intended purpose.
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