REPORT
Presently, members of our Armed Forces are returning from overseas conflicts, including
Iraq and Afghanistan, to an overburdened, and sometimes unfair, benefits system. As the system
currently operates, soldiers seeking benefits are forced to navigate through forms and
complicated protocols without the assistance of legal counsel. The Veterans of Foreign Wars of
the United States has testified that, “Compared to the compensation program of a decade ago, the
work is much more complicated. It is now a complex thicket of court decisions and statutory
requirements.” 1 The Military Task Force of Section of Litigation has been made aware by
Veterans organizations that Veterans and members of the Armed Forces would utilize, if
available, legal assistance to apply for, and receive, health care, and other benefits and services. 2
Without such assistance, the inundation of claims forthcoming will place further strain on the
already lengthy and confusing claims process.
Appeals claims over the last two years have increased by five thousand (5,000) and are
expected to climb even higher. In fiscal 2005, more than thirty-four thousand (34,000) claims
for compensation were filed, seven thousand ninety-six (7,096) were allowed; thirteen thousand
one hundred seventy-nine (13,179) were remanded; thirteen thousand thirty-two were denied;
and eight hundred sixty-eight (868) had other dispositions. For fiscal 2006, these numbers
jumped to thirty-nine thousand (39,000) claims, seven thousand five hundred (7,500) appeals,
twelve thousand five hundred (12,500) remanded, more than eighteen thousand (18,000) denied,
and nine hundred forty-five (945) with other dispositions. 3 Following a study conducted by
Linda J. Blimes, she determined that on average this process takes over two years, during which
time period the veteran receives no benefits. 4 The amounts of claims are staggering and threaten
a system which is “on the verge of crisis due to backlogs, cumbersome paperwork, and
ballooning costs.” 5
Additionally, a need exists to train attorneys who will assist Veterans and members of the
Armed Forces to obtain health care and other available benefits. These attorneys will advocate
on behalf of disabled veterans throughout the process to ensure that proper benefits are awarded.
Professor William F. Fox, Jr., of Catholic University of America Columbus School of Law
opined that if he were to design the ‘ideal process’ for veterans’ benefits, he would “eliminate
the remaining and totally artificial restrictions on the use of attorneys in the system to permit
attorneys to represent claimants at every stage of the proceeding, including the initial claims
process.” 6 The attorneys will focus the issue from the outset thereby streamlining the process
and easing the overall systemic burden and promote justice. 7 8
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The Section of Litigation seeks support for Senate Bill 1569 which establishes a pilot
program to assess the feasibility of using eligible entities as defined by the Bill to provide legal
services to Veterans and members of the Armed Forces in obtaining health care and other
benefits available to them.
The Pilot Program will award 10 grants, not less than 5 of which will go to “State
designated Protection and Advocacy System” programs established with the following
guidelines:
1. Each grant is for one year's duration.
2. Each grant would be no more than $100,000 and no less than $25,000.
The Section of Litigation recommends support of this legislation because it is of
definitive duration, designed to explore a broad base of legal service providers utilizing
organizations already in effect to meet the needs of Veterans and members of the Armed Forces
in obtaining benefits. Overall the budgetary impact will remain minimal while creating a service
that will assist in increasing the efficiency of the benefit process.
The grant recipients will be chosen by a panel appointed by the Secretary of Veteran
Affairs. Panel members will include officers and employees of Veteran Affairs, representatives
of Veteran Service Organizations, attorneys that represent Veterans, and attorneys employed by
State designated Protection and Advocacy Systems.
To apply, “eligible entities” will submit an application in which they shall provide a
description of the following:
a.
b.

The population to be served; and
Outreach efforts to notify the population of the availability of the program.

At year’s end, each entity will submit a summary analyzing the number of individuals
served and a description of the services provided. These summaries will assist in determining the
overall effectiveness of the system and identify areas requiring improvement.
The Section of Litigation notes that proper legislation states that the recipient “shall make
reasonable efforts to avoid frivolous benefit claims”. While this could arguably be construed to
limit availability of services, “frivolous” claims are prohibited under Federal Rules.9
Senator Feingold’s introduction of S.1569 eloquently expresses why this piece of
legislation is so critical to ensure that veterans and members of the Armed Forces receive proper
representation throughout the benefits application process:

9

Fed. R. Civ. P. 11(b)(2) (“By presenting to the Court…a pleading…an attorney…is certifying…(2) the claims,
defenses…are warranted by existing law or by non-frivolous argument… .").

2

…This bill would create a grant program for organizations providing pro
bono legal representation to service members and veterans to ensure that they
receive the health care and benefits to which they are entitled.
The men and women of the Armed Services have served this Nation
honorably and deserve the best health care and benefits available. However, as
recent revelations about the extent of bureaucratic delays at the Walter Reed
Army Medical Center demonstrate, these brave individuals face a series of
hurdles as they navigate the health care and disability compensation processes.
Many of them are forced to turn to their representative in Congress for help
cutting through the red tape. I have heard from many military personnel and
veterans who are frustrated with the system or unaware of Federal health care and
other benefits for which they may be eligible. I regret that the system too often
makes the burden of proving that a condition is related to military service nearly
insurmountable. Our men and women in uniform deserve the benefit of the
doubt, and should not have to fight the Department of Defense or the Department
of Veterans Affairs for benefits that they have earned through their service to our
Nation.
Numerous reports have detailed the range of administrative and legal
hurdles injured service members will face when they return home. Service
members returning with unprecedented rates of post traumatic stress disorder,
PTSD, and traumatic brain injury, TBI, will struggle to get the medical records
they need to file benefits claims. Those with severe TBI that does not show up on
brain scans will have an even harder time establishing that they need
compensation. Those with profound TBI may be prematurely relegated to care in
a nursing home when, with proper assistance, they may be fully capable of living
independent lives in the community. The Government Accountability Office
reported that over 75 percent of service members who screen positive for PTSD
will not be referred to a mental health professional. Members of the Guard and
Reserves face additional hurdles to gain access to military doctors. This is
unacceptable.
…However, I am concerned that unless veterans have independent advocates to
ensure that they are receiving top notch care and that they are aware of the benefits to
which they are entitled, these additional funds may be mismanaged. Last November, the
Government Accountability Office reported that for the last two years the Department of
Veterans Affairs has not expended all the funds allocated for mental health initiatives.
My bill would ensure that service members and veterans who have trouble accessing the
care to which they are entitled will have an advocate outside the chain of command who
can negotiate with the Departments to ensure proper care. 10
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Respectfully submitted,

Judith A. Miller
Chair, Section of Litigation
February 2008
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