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Summary & Overview

Sheldon Portman
Chair, Advisory Committee
Bar Information Program

The American Bar Association's Standing Committee on Lega Aid and Indigent Defendants, in
cooperation with the Criminal Justice Section and the Generd Practice Section of the ABA, and with
the National Legal Aid and Defender Association, conducted a hearing at the 1982 Annua Conference
of NLADA in Boston on the subject of funding of indigent defense services. A pand, including
representatives of the participating organizations, heard from a variety of witnesses whaose testimony
was transcribed and edited for publication in this report.

In summary, these witnesses presented the following facts:

1.

o  wN

The financing of criminal defense services for indigentsis generally inadequate,
constituting only 1.5% of total expendituresfor criminal justice matters by state and
local governments.

Nationally, public defenders have too many cases and lack support personnel.
Compensation for private, appointed counsel is insufficient, and payments are
administered in an arbitrary and capricious manner.

On the misdemeanor level, defendants are often not advised of their right to counsel, and
their waiver of counsel often fails to meet constitutional standards.

Indigent defense caseloads are increasing. The rate of felony defendants requiring
appointment of counsel has gone from 48% in the recent past to a current rate of 55% to
60%.

County officials, concerned about rising costs and shrinking budgets, are considering
various alter natives, such as a second public defenders office, or contract systemsin lieu
of a public defender. In the latter situations, there have been some serious abuses.

Sate financing, rather than county funding, is a more viable option: counties are
generally underfunded.

Adequate funding of defense servicesis very unpopular in this era of Proposition 13 and
demands for tougher sentencing.

I nadequate compensation puts pressure on appointed private lawyersto plead their cases
out as quickly as possible.

In addition, witnesses who appeared before the panel reported on specific problems and systemsin
various sates, including Massachusetts, Washington, Ohio, Connecticut, New Y ork, and Michigan.

It is clear that unless positive steps are taken to address these problems, the promise of Gideon v.
Wainwright will indeed be undone.



Preface

During the 1982 Annua Conference of the Nationd Legd Aid and Defender Association, the Standing
Committee on Legd Aid and Indigent Defendants of the American Bar Association held a hearing to
examine the effects of inadequate funding on indigent defense services. This booklet contains the edited
transcript of that hearing.

Converting tapes of a hearing into a document that is to be read rather than listened to is not easy.
During the editing of the transcript, we cut some of the questions and al of the concluding remarks of
the hearing pand, and much of the materid in the presentations which dedt with issues other than the
effects of inadequate funding. Our goa was to prepare a booklet which contained a brief overview of
the problems created by the crisis in defense funding, rather than aliteral record of the hearing itsdlf.

We would like to express our thanks to the members of the hearing pane: William W. Greenhdgh,
Chair of the ABA Crimind Justice Section, and Director of the Pretty-man Fellowship Program and
Professor of Law at the Georgetown Universty Law Center; Al B. Conant, Chair of the ABA Generd
Practice Section and a partner in alaw firm in Ddlas, Texas, Benjamin Lerner, Presdent-Elect of
NLADA, and Director of the public defender program in Philadelphia; and Robert D. Raven, Chair of
the Standing Committee and a partner in alaw firm in San Francisco. Our thanks aso to those who so
eloquently tedtified to the crigsin indigent defense services, and to NLADA.



Introduction

Robert D. Raven
Chairman
American Bar Association Standing Committee on Legd Aid and Indigent Defendants

Twenty years last March, the United States Supreme Court, in the historic decison on Gideon v.
Wainwright, held that the states were obligated under the due process clause to provide competent
counsd to indigent felony defendants. Later, in Argersinger v. Hamlin, the high court expanded this
requirement to misdemeanor charges which could result in the loss of liberty.

During the intervening years, ate and loca governments have attempted to comply with the mandate
of those decisions. In some areas of the country, effective assistance of counsd is being provided.
However, in many other areas, as documented by recent studies and attested to by the witnesses
whose testimony is st forth in the following transcript, indigent defendants are not being provided
competent counsdl due to lack of adequate funding for such services.

I nadequate funding of defense services for the indigent accused has resulted in many courts pressuring
misdemeanants into waiving their right to counsd. In mogt sates, lawyers defending the poor must
prepare their client cases without sufficient support from investigators, forensic laboratories or expert
witnesses. Typicdly, in public defender systems, public defenders receive sdariesthat are lower than
prosecutor's sdlaries. And in many parts of the country, appointed lawyers are paid o little that their
compensation fails to cover even their office overhead, and their fee bills are cut arbitrarily by judges
and court adminigrators or not paid at al. Inevitably, these Stuations have resulted in injustices for
many defendants smply because of their poverty.

Thisblesk picture, twenty years after the Gideon decision, is a severe blot upon the fabric of the
nation's condtitutional and historic commitment to a free society with justice and liberty for all. Inthe
words of that great jurist, Learned Hand, it manifests aviolation of the fundamenta commandment
Thou Shalt Not Ration Justice. We who are fortunate enough to live in the United States often scorn
the daborate conditutiona safeguards for the individud againgt the state which are sometimes found in
the written laws of banana republics and eastern bloc countries. Our scorn is directed at the fact that
these safeguards are nothing but paper promises which become totdly illusory in practice. However,
we mugt recognize that in defaulting on the condtitutiona mandate to furnish legd servicesto dl indigent
accused in crimind cases in this country, we are on a dangerous, dippery dope headed towards the
same sorry date that exigsin many of the countries we ridicule for having excellent law on the books
but nowhere ese. We must be willing to put our money where our mouth is; we must be willing to
make the conditutional mandate a redity.

The American Bar Association has resolved to address this problem. In addition to its past commitment
to the establishment of a Nationa Center for Defense Services, the American Bar Association, through
its Standing Committee on Legd Aid and Indigent Defendants (SCLAID), in cooperation with the
Criminad Justice Section and the Generd Practice Section, is currently engaged in a project entitled,
The Bar Information Program (BIP), which is designed to mobilize the organized bar on the Sate and
local level to support measures to improve indigent defense legal services.

Asafirg gep in this effort, we are working with state and local bar |eaders, the mgjority of whom are
civil lawyers, to assure that they are aware of the magnitude of this problem. Last year, SCLAID
published and distributed Professor Norman Lefstein's survey and report entitled, Criminal Defense
Services for the Poor. During the 1982 Annual Conference of the National Legal Aid and Defender
Association, SCLAID aso conducted a hearing before a distinguished panel of experts on the subject.
The testimony was impressve and in the opinion of SCLAID and the Advisory Committee for the BIP
Project, deserves the attention of bar |eaders throughout the country. Hopefully this information will



encourage state and locd assistancein this vitd effort to insure that the fundamenta condtitutiond
guarantee of competent counsel may at last become aredlity.



Remarks

NORMAN LEFSTEIN

Past Member of the Board of Directors of NLADA

Reporter, Second Edition, ABA Crimina Justice Standards on Providing Defense Services, Task
Force on Providing Defense Services,

Professor of Law, University of North Carolina School of Law

The focus of my recent study was the right to counsd in crimind, juvenile and misdemeanor cases® As
you know, counsel must be provided (absent an intdligent and knowing waiver) in felony, juvenile and
misdemeanor cases that could lead to aloss of liberty. The datafor my study was compiled partly from
gtevidtsto sdected jurisdictions and partly from information (gathered in cooperation with Abt
Associates of Cambridge, Massachusetts) on the amount of money spent on crimina defense services
in each state.

The mgor finding of the study was not surprising to anyone who knows the crimind judtice system:
financing of defense services for indigents is inadequate. This leads to inadequate representation itsdlf,
especidly in misdemeanor cases; often, indigent misdemeanants are not represented at dl. Inadequate
financing is a problem for public defenders and assgned counsd, the two mgjor systems developed in
this country for ddivery of crimina defense services for the poor.

The financia problems in these programs have been heightened by problems in the economy of the
United States as awhole. Further, funds that were once provided by the federa Law Enforcement
Assgance Adminigration (LEAA) are no longer avalable. LEAA hit ahigh water mark of nearly
$10,000,000 for indigent defense servicesin 1973. Today, no funds are available at the federd leve to
assg in the provison of such services.

One study by the federa government showed that indigent criminal defense expenditures congtitute only
1.5% of thetotd spent for crimind justice matters by state and local governments. This comparesto
5.9% for the prosecution and 13.1% for the judiciary. The baance is spent on corrections and police.

The states spend widdly differing amounts for crimina defense services. Cdifornia spends nearly $4.00
per person; Alabama spends $0.45 per capita.? But even Cdifornia does not spend enough for the
defense of indigents® For example, the Public Defender's office in San Francisco has a space problem
S0 acute that Six or seven lawyerstry to work out of one office with only two or three telephones.

| think it isfair to state that nationally, public defenders have too many cases; lack adequate
investigator, clerica, and pardegd support; and are often inadequately trained for their assgned tasks.
Even skilled lawyers, given too large a casdoad, cannot perform in an adequate fashion.

The Stuation is equdly difficult for privete atorneys. The compensation typicaly available for private

! Professor Norman Lefstein, Crimina Defense Services for the Poor (For the American Bar
Association Standing Committee on Lega Aid and Indigent Defendants, May, 1982). Copies of the
report are available from American Bar Association Publication Orders, P.O. Box 10892, Chicago,
Illinois, 60610-0892, 1-800-285-2221.

2 See the Appendix for information on per capita expenditures for each Sate.
3 Indeed, the Legd Services Section of the State Bar of Cdiforniais presently conducting

datewide sympodiaon the “fiscd crissin defender services” having held hearings in San Diego,
Sacramento and Los Angeles.



counsd — usualy no more than $20 to $30 an hour — isinsufficient to cover even the cost of running a
law office. Vouchers submitted for payment are frequently reduced, often in an arbitrary and capricious
manner. As aresult, many lawyers are Smply refusing to be part of an indigent defense system.

Regrettably, though understandably, the level of compensation also has an effect on what lawyers are
willing to do for ther clients. Possibly the saddest manifestation of inadequate funding occurs & the
misdemeanor leve. Often, defendants are not adequately advised of their right to counsdl; their waiver
of counsd would certainly not meet the standards required by the Condtitution.

There are undoubtedly many reasons why judges proceed in afashion that encourages defendants to
relinquish ther right to counsdl. Oneisto move their crimina docket. Another is that they know that
there are not enough lawyers to gppoint to the misdemeanor cases that require representation.

In a hedlthy adversary system of crimina justice, both the prosecution and defense are well
represented, so that the guilty are convicted and punished and the innocent protected. When the
adversary system does not function effectively -- when criminal defendants are not adequately
represented -- the risk of wrongful conviction is increased enormoudy.

A casein point isthat of William Bernard Jackson, a poor Black convicted of rgpe in the State of Ohio.
He was sentenced to 14 to 50 yearsin prison and served 5 years. It was then discovered that the
wrong person had been convicted. A person who looked like Jackson was in redlity the person the
system should have convicted,* One way to insure that there are fewer such miscarriages of justiceisto
provide an effective defense for al persons accused of crime in this country.

Questions & Answers

Mr. Greenhalgh: What can the Standing Committee, the ABA, and the Nationd Legd Aid and
Defender Association do about this problem?

Mr. Lefgten: In the recent past, the ABA promoted the establishment of anational Center for Defense
Services to augment the finances of state and loca defender programs through a federd matching-grant
system. The current nationa adminigiration is obvioudy unsympathetic to such a program; but | think
the concept is till sound, and deserves continuing ABA support. Beyond that, a codition of the ABA
and NLADA, and other interested groups as well, could make sure that legidative bodies understand
what the needs are in area of indigent defense.

Mr. Lerner: There is tremendous diversity in the organization and structure of defense services. On the
badis of your study, can you make any generaizations about which of those structures are most
effective in making the case for adequate funding?

Mr. Lefgein: Regardless of structure, my own view isthat both the private bar and public defenders
have got to work together to increase funds. Thisiswhat the ABA recommends in its Standards for
Crimind Jugtice. Neither group, public defenders or private counsd, is redly sufficient on its own.

Mr. Lerner: What do you recommend as an antidote to lack of cooperation on the locdl level between
the private bar and public defenders?

Mr. Lefgtein: | do not have a solution to suggest to you. | do have afeding that a process of education
isgoing on that will lead to more cooperation. We are not where we were in the early 60's. | well

* This case was grikingly portrayed on CBS Television's 60 Minutes on February 27, 1983.



recognize that this kind of dow change may not be awonderful answer for ajurisdiction that is now
having a sgnificant problem.

Mr. Conant: | gather from what you have said that your study does not tell whether public defender or
assigned counsd systems deliver more "bang for the buck”?

Mr. Lefstein: If you want "bang for the buck,” you can probably get it through either system. Inadequate
funding can make ether system look wonderful to budgetary authorities. One of the manifestations of
the drive to cut costs regardless of the effect on quality of servicesis the movement toward contract
defense services. Under these programs, a private law firm or a group of defenders from private law
firms band together to submit abid for a contract to represent a certain number of cases for afixed
dollar amount. Thisis not away to assure effective defense representation.

With adequate funding, either a public defender or a private bar system can provide effective
representation. In fact, | think it is valuable to have both systems in the same jurisdiction. All expertise
does not reside in the defender's office. Much of it is out in the private bar. When both systems are
present, they complement one another.

Mr. Conant: It is certainly true that in Texas, compensation for assigned counsel does not cover even
overhead for representation of the indigent. Are there any organizations which remove the overhead
problem by providing secretarid help, investigative help and so forth to assigned counsd?

Mr. Lefgtein: Some public defender programs make their staff available to the private bar, but most
smply do not have enough support for their own cases, let aone for the private bar.

Mr. Raven: Did you find any place where the contract defense ddivery system was working?

Mr. Lefgen: | redly did not. There was onejurisdiction | looked at in some depth in the State of
Washington where a contract program -- in which the work went to the lowest bidder -- had replaced
the public defender's office. What | found was that the quality of representation, measured by an
objective standard, was clearly suffering. For example, two lawyers who had been providing
representation in misdemeanor cases had been replaced by one who had so many cases that he did not
even know how many he had. Cases were not going to trid, motions were not being filed. The
effectiveness of representation was clearly suffering.



ROBERT SPANGENBERG

Director, Crimind Defense

Technical Assstance Project

Abt Associates, Inc., Cambridge, M assachusetts

| have spent the last three years working on this problem in 42 states. My comments are based on vists
by mysdf and my staff to more than 100 programs of dl kinds - public defender, assgned counsd,
contract, and so forth.

| want to elaborate on a couple of the subjects that Professor Lefstein raised. Firdt, crimeis going up
and filings are increasing. In today's economy, more people require the gppointment of counsd. In the
recent past, 48% of al felony defendants required the gppointment of counsd. Today, that figure has
been going towards 55% to 60%.

The increase in the number of casesis aso due to public defenders unwillingness to represent co-
defendants. More and more offices are saying that each defendant must be handled by independent
counsdl. This meansthat codts to the county or state are increasing.

One possible solution to the problem of conflict cases is the creation of a second public defender
system in each jurisdiction to handle dl of those cases which the first public defender cannot take.

The serious county or gtate officid is concerned about quaity representation but wants cost efficiency.
It is possible to show that a second public defender system can save thousands of dollars. The
projection for Los Angeles County, for example, is that they can save $6,000,000 by using a second
public defender, rather than private counsd, for conflict cases.

| redlize that a second public defender may conflict with the ABA standard which requires private bar
involvement. But what do you tell the county officia who says that quaity representation is best
provided by public defenders?

To my knowledge no jurisdiction has yet created a second public defender system; but the issueison
the horizon, and it deserves thought.

Onefind comment: | co-authored an article on contract systems,® which | suggest you reaed for anin-
depth discussion of the subject. | would here like to discuss programs which illustrate some of the
problemsin contract systems.

Thefirgt isaprogram in Greenville, South Carolinawhich replaced a public defender. Smply put, a
group of ten private lawyers came to the county and said, "Look. The county is paying $260,000 a year
for representation of criminal cases. Well do the whole job for $110,000, well take al the cases, no
lid, well do dl the work." The county said, "Gresat." Each lawyer agreed in the contract to take 200
felonies and 150 misdemeanors. Each continued his private practice in the very courtroom in which they
represented indigents. At the end of thefirgt year, four of them dropped out and said, "We will have
nothing further to do with this under any set of circumstances™ The others (with four replacement
attorneys) renewed the contract, but at $154,000, an increase of 40%.

The second situation is in the State of Washington. One private experienced crimina lawyer contracted
to handle dl of the juvenile work in the county for $50,000. He then turned around and hired a person
directly out of law school for $13,000 or $14,000 and told that person to do dl the cases. At thetime

®> R. Spangenberg, A. D. Davis, P. A. Smith, Contract Defense Systems Under Attack:
Baancing Cost and Quality, 39 NLADA Briefcase 5 (Fall, 1982).



of the vigt the experienced attorney had not made an appearance either to talk to the judge or to
provide any leve of supervison at dl. Those are red dangers that you must keep in mind.

Findly, | would like to read you excerpts from two letters | received from South Carolinawhich
illudrate the effect of inadequate funding in smdl counties. The firg is from a public defender:

Other than the population-based state allocation, the only source of funding for the public
defender is from county funds. We have only one public defender, no assistants, no deputies, no
staff, no office, no phone, nothing. We tried having an assistant, but the county would not fund
the position and having to pay an assistant out of my meager funding was not practical. At
present, | have approximately 26 circuit court cases (court of general jurisdiction) on trial
status, and have been appointed to seven more before a general sessions court. In addition, | was
just appointed on a capital murder case and | have approximately 20 juvenile cases on the
active list. | believe that that would constitute a full case load in any lawyer's opinion. The
obvious solution to my problemisto resign and let someone else do it. However, | happen to
prefer the public defender's job and will continue with it until they fire me or | go bankrupt. |
know that everyone claims to be underpaid and overworked. | am not afraid of hard work. |
enjoy it. 1 enjoy representing the indigent. | believe that you will find that | do the best possible
job under the circumstances and go above and beyond the call of duty. However, something
must be done to assist me both in funding and staff.

The letter from an adjoining county illustrates the problems of private counsd:

.. .asapracticing atorney, | am subject to gppointment as counsd for crimina defendants, adults as
well asjuvenile; as counsd for incompetents and probate court hearings, as aguardian ad litem for child
victims with the department of Socid Service proceedings, and occasionaly, as an attorney for a party
in domegtic relaions cases, if that party isinjal or suffers from disability. Before the appointment of the
county public defender late last year, | worked at least 300 hoursin 1981 alone on gppointed cases
and was paid the total of $300.00. The mgority of my vouchers remain un-paid because the alocated
funds for the county were exhausted sometimein May. Stated differently, those 200 unpaid hours are
the equivadent of five sandard work weeks, each forty hourslong, with no pay at al. Please remember
that during thet time, | continued paying my secretary, office rent and telephone bill, not to mention
dozens of sixty mile round tripsto the locd jail. | will never be able to collect the unpaid vouchers. The
gtate cannot be sued for money damages. | cannot claim the unpaid vouchers as a bad debt on my
income tax and | cannot claim my time and services as a charitable contribution. In short, | have been
persondly paying for the indigents right to counsd, as have other members of the locd bar. While dl
lawyers are officers of the court and engaged in public service, it is unjust to expect the private bar to
finandidly support the crimind system.

These are the kind of problems and testimony | hear in my travels. They say agreat ded morethan |,
or any of us, can say.

What are some possible solutions to these problems? Firdt, diminate county funding. Require sates to
finance indigent defense systems. That is not dl that is needed. But, in my view, the counties are
hopelesdy underfunded and are not going to be able to ded with the problem. The states have got to be
involved.

Second, | do not think thereis any one system that this organization or any organization should advocate
asthe best. Choice of system isaloca decision related to geography, where the bar associations are, the
number of lawyers available, the fee schedule and so forth. |, mysdf, favor adua system in which what |
cal the public and private bars join together to provide services.



Fndly, | support Professor Lefstein'ssuggestionthat the ABA, NLADA and other groupsformacodition
to tedtify before state legidatures and city and county governments. There is no lack of good hills to
improve the sysem. The hills are there, but they are not supported. Some of them never get out of
committee.



JOSEPH M. SHORTALL
Chief Public Defender, State of Connecticut
Hartford, Connecticut

Let me give you some background about Connecticut before taking about our funding problems. The
system is unusud, if not unique, in that it is a unified satewide system providing both trid and appellate
representationwithfunding fromasngle state source and statewide adminisirationout of the centra office.

The policy-making body and gppointing authority in public defender services is the Public Defender
ServicesCommission. The Commissionappointsal attorneys (induding the Chief Public Defender) serving
as public defenders and al other employeesof the divison. The Commission is part of thejudicia branch
of state government, but is independent withinthat branchfor purposes of determining itsbudgetary needs.

Direct public defender servicesare provided to indigent accused persons by attorneys in 30 officeslocated
throughout the state. Assgned counsd, which we cal Special Public Defenders, are appointed by the
court only to represent co-accuseds in conflict of interest and other extraordinary Situations.

Despite the advances made since we reorganized services in 1975, there are ill Sgnificant problems in
providing defense services. The most glaring and widespread shortcomings exist inthe area of investigetive
and other support services. | will not quote to this group the American Bar Association standards on
invedtigation, but youdl know they require independent investigation in al cases regardless of whether the
accused is quilty of the offense.

Furthermore, the Connecticut Supreme Court, in overturning a sexud assault conviction last year,
specificdly hdd that adequate assistance of counsdl requires full pre-trid investigation. Many defender
offices in our state do not have sufficient staff to conduct these independent investigations. The need for
such invedigations is pointed out over and over again as missing witnesses are uncovered, positive
identifications by state witnesses are challenged, and overlooked evidenceis brought to the attention of the
police and prosecutors.

At atime when prisonovercrowding issaid to be amagor concern of government policy, it isimportant that
public defender offices, who represent the vast mgjority of those who stand areal chance of going tojall,
be adequatdly staffed to aggressvely seek out dternativesto incarceration. Y et thereisnot anoffice in our
state that has the kind of full-time socid worker and pardegd personnd necessary to prepare fully
developed dternatives to incarceration.

Feesfor Specia Public Defenders (assigned counsdl) have not beenraised for 20 years. After sevenyears
of requests by the Commission and lobbying by my office and the Connecticut Bar Association, modest
increases in fees for the most serious cases were made this year. At present, we pay lawvyersin serious
felony cases $12.50 an hour up to amaximum of $75 aday. It isacredit to the bar that it has members
who are dill willing to take difficult cases withsuchfee schedules. But it isnot far to take advantage of their
sense of public obligation and it is not fair to have accused persons rely on that sengtivity for the effective
assistance of counsdl.®

Findly, | would like to discuss the problems of our appellate and post-conviction casdload. With the ad
of afederal grant, we set up a centra office for appeds about five years ago. The office is saffed by five
attorneys whose expertise is known throughout the state. Thiswasagreat step forward for us as it would
be for any public defender system.

® See the statement of Chester Fairlie, a private practitioner in New London, Connecticui,
below.



At present, the office has 113 pending appeals. About half are apped's of casestried by private counsd;
the client ran out of money and we were appointed to take over. But although our state Supreme Court
and Apped's Court have come to rely on our office more heavily than ever, no additiond funding has been
forthcoming. Earlier thisyear, we had to cease representing prisonersincondition of confinement habeas
petitions. These cases are not within our statutory mandate, but we were handling themnevertheless. We
dropped them because the caseload of our one habeas corpus specidist smply precluded him from
continuing to represent these petitioners without giving short dhrift to petitioners in other cases.

| want to make it clear that the problems that | have cited do not spring fromamean spirited approachto
defense services on the part of ether our executive or legidaive branch. | believe our efforts to educate
and cultivate our funding source have beenreceived withan openmind and areceptive ear. Our work with
the state bar associationhasaso borne fruit. The bar represents the public defenders only natura support
group and | have found them most helpful, not surprisingly, in the area of Specia Public Defender fees.

Federal assistance for indigent defense will fill a red need. | hope that part of the American Bar
Association's effortsinthe coming yearswill bedevoted to that god. | aso think that the ABA'sliaisonwith
the Conference of Chief Justicesand other nationd judicia organizations can be of great hdp insengtizing
the judiciary to the problems of public defenders.



JOHN H. MILLER, JR.
Private Practitioner
West Roxbury, Massachusetts

| would like to thank you for dlowing me to speak here on behdf of dl my brothers and ssters in the
Boston areawho are members of the private bar providing representation to indigent defendants.

Well, after listening to the tales of woe from throughout the nation on problems of funding, here in
Massachusetts we redlly don't have that much of a problemonfunding for the private bar. They just don't
pay us, that'sit. The past three years the Commonwealth of M assachusetts has run out of money. Last year
they ran out of money five months after the fiscd year started. So there'sno real problem; yougo up to the
officeof the trid court and tel themyou represented thisindigent and you'd liketo get paid for it sometime.
Theyjust tdl you, Hey listen. We acknowledge the debt. That's right, we owe it to you, but pay you?
Listen, look at the account; it's empty. What do you want us to do? Speak to the legislature.

I'm the plaintiff in asuit we've been bringing for acouple of years here in Suffolk Superior Court, trying to
compd the Commonwedth to pay for these services. Our theory isthet it has been determined that our
court-gppointed counsel does have the right to be paid for itsservices; that such services are necessary for
the judiciary to function, and that the judiciary, as a separate and equal branch of government, has aright
to these services so they canfunctionas a separate and equa branch of government. Currently, these cases
are before the courts and it's hoped that sometime in this millennium they'll be acted upon.

Thereisno popular solution to this question of indigent defense funding. It comes down to the fact that if
you're going to have effective representation for members of our society who can't afford it, it's a very
expensive propostion. Here in Massachusetts we're hearing the constant cdl for reduced government
gpending. This has manifested itsdf in a proposition here amilar to Proposition 13 in Cdifornia. People
are sck and tired of paying for programs they don't believe in. They're sick and tired of paying for
programs that don't benefit them. Ther€e's considerable support for mandatory sentencing, there's support
for building bigger and better prisons, but there is no support whatsoever for the type of program that's
going to provide representation for the man accused of crime.

Today, the indigent defendant in Massachusetts faces a system that's determined to arrange for hisarrest,
providefor his prosecutionand require hisincarcerationif convicted. Thereisless determinationto pay any
money for his effective representation in court.

The legidature is faced with ashortage of funds. It'sa question of priority asto which programs are going
to get funded. A program for funding therepresentationof amanthat's accused of breaking into your house
is nat going to go through.

There is one lawyer herein Suffolk County who provided representation to over 50 defendants in fiscd
year 1981. As of this date, he has never received compensation for any of the work that he has done.
Those of us who do these cases aren't independently wedlthy; it's not enough to say that this is public
service.

When we go to the office of the trid court looking for funding, we're told that there is a cure-al: the
contract defense system. Thisis the system that's going to solve dl the budgetary problems, the great cost-
cutter. It'sasysemwhereby (here in Massachusetts) the county bar association, through itsbar advocate
program, agrees to provide representation at a fixed cogt, regardless of the amount of cases involved,
regardless of the amount of time and work involved. The state lovesthis program. Listen, no more problem
withthe funding, here's 500,000 bucks, do it. We don't want to hear about unemployment and poverty and
the crime rate going up and mandatory sentencing requiring incarceration if convicted. We don't want to
hear that. Here's your money, you just handle al the cases coming down the pipe.



So far, the lawyers in Suffolk County have rejected that system of representation, because we recognize
it for what it is a systemto discourage effective representation. They want you to plead this case out at the
earliest possible opportunity.

Let me give you some specifics on how you're compensated if you belong to a county bar program here.
In one county an attorney is paid $150 for being in court on his duty day. There might be two trials
scheduled for that date or there might be sx. Thereis no additional compensation for interviews with the
defendant. Unfortunatdly, in many Stuations, there is considerable pressure on the lawyers to dispose of
these cases as quickly as possible. Though you might want to think that as an attorney you are somehow
asuperior humanbeing and not subject to financid pressures, most of us here have professiona and family
expenses that must be met. At the end of the fiscal year when | go into acase and I've got my office and
family expensesto be met and | know that there isno way that | will be paid that year, | fed the pressure
to get out of there; | have to make my expenses; | have to make some money. There is tremendous
pressure just to plead these cases out.

What I'm asking youdl heretoday as members of the bar isto redize thisisavery very unpopular subject.
There is no public support whatsoever. If we had to put it on a referendum, how much money are the
people of Massachusetts willing to pay for people accused of crime, what would we get? $100? $2007?
Do you think we'd hit four figures? | doubt it. Legidators in ademocracy have to be elected. We can't
expect much support from them. The last line of defenserestswiththe bar. We are going to have to have
the courage to stand up and be counted for a very unpopular cause. If we are not willing to stand up for
our indigent clients, then we have to stand up for the Congtitutiona guarantees of the right to counsd and
equa protection of the law.

In Gideon v. Wainwright, in 1963, the Supreme Court held that the right to counsel may not be deemed
fundamenta to a far trid in some countries, but it isin ours. From the very beginning, state and nationd
condiitutions and law have placed great emphasis on procedura and substantive safeguards designed to
assure fair trids before impartid juries in which every defendant stands equa before the law. Ladies and
gentlemen, those are becoming empty words.

Questions & Answers
Mr. Raven: What kind of support are you getting in this lawsuit? Are the bar associations involved?

Mr. Miller: Currently, the only organi zation bringing the sit is Advocates for Indigent Defendants. We have
discussed the possibility of support fromthe Massachusetts Bar and the Boston Bar but there has beenno
forma request. Thisis the second time weve brought this type of suit. The first time, after about ayear in
court, the legidature finally funded a deficiency budget, mooting the test case. The bar does seem
supportive; and it does seem the only place to go to for support. But the bar has yet to take a clear-cut
position on contract defense systems.



ROBERT C. BORUCHOWITZ
Public Defender Sesttle-King County Defenders Association
Sesttle, Washington

My task is to bring you a front-line impression of what hgppening in public defense. | have beeninthe
Public Defender's officefor nearly nine years. As chairperson of our state bar association’s Crimina Law
Section, | have had a chance to study what has been going on in our state.

There is acrigsin public defense funding. In Washington, funding for appellate work, which has dways
been haphazard at best, is now, as of the middle of a two-year funding period, completely exhausted,
leaving ayear to go and no money at al. The program was bailed out by atemporary, inadequate grant
from the governor which will expire in January leaving another five months to go with no funding.

At thetrid leve there are severd different types of sysemsin the various counties of our state. Almost dl
areinadequately funded, induding panels of private counsel, county defenders, contractors, and non-profit
corporations, such as my own.

We were the fird and largest of what are now four separate defender organizations in King County
(Seattle). Whenwe beganin 1969 we were the only organized defender associationand did gpproximately
75% of the work. We now do about 50% of the work with45 lawyers handling some 10,000 cases ayear.

Our systemof severa organizations is becoming popular around the country. In King County, it was begun
in part because our organization had trouble covering a large county with a number of separate digtrict
courts located 50 to 60 miles apart. As aresult, other organizations were established. With the increase
incase volume, these other officesgrew. But the total budget for defense did not grow in proportion to the
growth in cases and programs, and local governments have played one program off againgt another.
Someone aways says that alawyer could handle a greater number of cases than what we said was the
limit, or, you really don't need investigators. We have tried to maintain an experienced supervisory staff
carying alimited casdoad, but it hasbeen difficult to overcome the argument of othersthat you redly do
not need supervisors. As aresult, while inflationhas gone up more than 40%, our fees have gone down by
30%. We have had to reduce g&ff and sdaries. Our sdariesare now 30% to 40% lower than those in the
prosecutor's office, and roughly one-tenth of the going rate for private counsd.

We now have a county adminidtration which is sengtive to the needs of public defense. But the effects of
years of underfunding cannot be corrected overnight.

| suggest that NLADA, the ABA, and loca bar associations work together to help loca defenders. The
intervention of such groups can often help support the claims we make on behdf of poor people. For
example, the King County Bar Association recently headed a task force convened by the Mayor to look
into the misdemeanor arragnment cal in King County. The task force produced 36 pages of guiddinesfor
defenders and for the aragnment process. The standards incdude caseload maximums, training and
experience minimums, supervison and training requirements, support saff ratios (that is, so many
investigators and socid workers for so many attorneys), sdary parity with prosecutors, etc. If followed,
these standards would go along way toward guaranteeing the effective assstance of counsdl.

The NLADA, the ABA and the loca bar associations should also educate the public on the long-range
cost, bothdirect and indirect, of inadequately funded and ineffective public defense. One argument of some
impact is that ineffective defenders produce more people in prison which costs even more money than
effective defenders. Effective sentencing dternativesreducethe cost of incarcerationand reduce recidiviam;
an ex-offender who has some schooling, a job, a place to live and necessary menta health and drug
treatment is less likely to re-offend and cost money again. Of course, badly tried cases can dso result in
new tridswhich are expensve.



Somehow, we have to get across to the citizenry that the crimina justice system hasto work well. When
lawyers do not have the time to prepare and present an effective defense, they are not even providing
mandated service. Judges know what is going on when lawyers provide the facade and not the substance
of effective assistance of counsdl. Y e, the judgesadmost never act onthat knowledge. Eventhe best judges
oftenare resstant to daims of ineffective ass stance of counsel and they are reluctant to reverse convictions
or order new trids. The Bar, NLADA and the ABA can hdp with the judges as well, by urging them to
recognize their obligations to insure the provision of effective legd assstance.

Some spedific suggestions for NLADA and the ABA: defendersin various jurisdictions need hdp with
research, lobbying and litigation Strategies, and support when the ever-present funding crises become
extreme and life threetening. Hard facts and figures documenting the increased cost of prisons and jalsand
the benefits of sentencing dternatives will be hepful in convincing locdl funding authorities of the value of
short-term investment in public defense for long-term benefit.

The Amicus Committee of NLADA and the ABA Crimind Justice Section could combine on selected
cases to support the concept of effective assistance of counsel in the context of overwhelming caseloads
and underpaid lawyers. An objective caseload standard dong the lines of those we have developed in
Sesttle, adapted to local needs and practices by local people, could be developed with bar support.
Adversity breedsimaginationand cooperationaswel asfrugration. We smply need toredouble our efforts
for equd judtice.



RANDALL M. DANA
State Public Defender Columbus, Ohio

Bascdly, the Ohio defense system is a compromise between state control and local control over public
defender systems. The counties determine the type of program to be provided within that county: drictly
assigned counsd, drictly public defender, amixed system, or, insome cases, contract systems. Whatever
the system, the funding is determined by the county commissioners within that county.

The Ohio Public Defender Commission and the State Public Defender set standards and rules for public
defenders and assigned counsdl throughout the state, including qudifications for ppointments, caseloads
for public defenders, standardsfor indigency, etc. We aso provide 50% of the funding for county indigent
defense systems. Therein lies one of the biggest problems with the Ohio system: namely, the ability to
accurately predict how much money will be needed for the indigent defense sysemtwo yearsinadvance.
(Ohio uses atwo-year budget.)

Further, the State Public Defender establishes the maximum fees which will be paid to assgned counsdl
throughout the state. Currently, the maximum fees are $30 an hour for out-of-court time and $40 an hour
for in-court time up to atotal of $1,000 for felonies and $500 for misdemeanors.” But only 25 of the 88
countiesin Ohio pay the maximum. The rest pay substantialy lower amounts, usudly $20 to $30 anhour.

Unfortunately, the only power the State Public Defender has to enforce its standards is to withdraw
reimbursement from the counties. This has never been done.

This system has only one advantage. It permits local decision makers to decide how services will be
provided. One disadvantage is that some county commissioners who sdlect the type of system and
determine the funding for that system are not experienced in legd matters, and do not express an interest
in providing quality representation. And if the priveate bar is interested in taking gppointments a dl, | fed
that insome casesits members are more interested in the amount of money they are going to be paid than
in the qudity of service to be provided. If they know the maximum amount that they will be paid is $300,
they put $300 worth of work into it and that's it.

Additionaly, in Ohio we arelooking at some new problems. We have just had amandatory sentencing act
passed which | think is going to result in quite afew more trids than we have had in the past. The federa
digtrict courtsand courts of appeal have ruled that we mugt provide representati oninnon-crimina domestic
contempt casesin which thereis a potentia oss of liberty. In some counties there are as many as 300 of
these cases amonth. But, by far, the most serious problem facing us is the enactment of the death pendty
in Ohio.

Ohio has dways been a state where the death penalty has been popular. At the time of the Lockett
decision [ Lockett v. Ohio] ,2 we had over 100 people on death row. The new law cdls for bifurcated
trids. The Supreme Court, and the new Ohio death penalty law, have established extensive steps and
procedures for death sentence appeds. We have to insure that funds are not only provided for this type
of representation but that they are segregated from funds that have been provided for day-to-day felony
and misdemeanor cases.

In about one year, we have had 75 indictments in death potentia cases; my estimate isthet at least 25 of
these will go totrid. It hastakenat least 800 manhoursper public defender office to preparefor eachtrid.

" Maximums for death penalty cases are $12,500 for one attorney and $25,000 for two or
more &ttorneys.

8 Lockett v. Ohio, 438 U.S. 586 (1978).



My office, whichhasapool of investigatorsthat are used by private atorneys and public defendersaround
the state, spent over 536 hours, at acost of about $10,000, investigating one case. For thetrid level aone,
| have received hills from two counties for two separate cases. In one case the bill was for $44,000; for
the other, $36,000.

Theimplications of these figures led us to seek a Sgnificant increase in funding. We actudly managed to
get anincrease by persuading the state legidatureto levy a$3.00 fee on al crimind convictions inthe state,
induding traffic convictions. It is predicted thiswill generate $5,000,000 this year, of which $2,000,000
will go to public defense. Thiswill give us the money we need to do our job.

Please condder the wisdomof thistype of funding. It is temporary, but in Ohio we are probably going to
ask that it become permanent. | do not suggest that the entire budget be funded thisway. | think it isthe
responsbility of the public as a whole, but it is something to consider when extra funds are needed and
funding sources are unable or unwilling to provide them.



CHESTER FAIRLIE
Private Practitoner New London, Connecticut

Connecticut can be proud of many of itslegd traditions. It wasthefirst state to be governed by awritten
condiitution. Throughout the state'shistory, the rightsof ditizens have been considered fundamental to justice
under the law. Unfortunately, thereis an area of current policy in which citizen'srights are in jeopardy.

The capacity of court gppointed lawyers to provide effective assstance in the crimind trid courts is
impaired by inadequate funding. While sucha situation crestes financid hardship for the defense attorneys,
there exists a second and far more serious problem. If the financid and investigetive resources provided
by the state are insufficent, then the defendants themsalves will be denied their right to effective
representation. That right is fundamentd to our system of justice and evolves from both the Sixth and
Fourteenth Amendments to the United States Congtitution and Article I, Section 8 of the Connecticut
Condtitution. Any situationwhichimpairsa Congtitutiond right should be quickly addressed and remedied.
Unfortunately, this has not been the case.

In 1981 Connecticut ranked third highest among al the states in terms of statewide per capitaincome. In
the area of per capita expenditures for defense services, the state fdl to 28th place. Still worse, therate
paid to private court assigned counsel has remained $12.50 per hour for 14 years. That rate places
Connecticut fourth lowest among the 50 states. In the lower divison of the Superior Courts, where
defendants can receive sentences of up to five yearsin prison, assgned counsd are paid a maximum of
$35.00 per day. That rate distinguishes Connecticut as the lowest paying of any state in the country.

In Connecticut, appointed counsd are compensated by the Public Defenders Services Commission. The
Commission is funded through annud dlocations by the legidature and administers two categories of
atorneys. One category includes full time, sdlaried public defenders. The other category includes panels
of private attorneys in each county who can be designated by a trial judge to serve as court assigned
counsdl. In New London County, where | practice, the panel of available private attorneys has been
diminished by resignations. One trid judge tried to stimulate membership onthe assigned counsd panel by
gpesking of a lawyer's duty to serve. Compulsory service by private attorneys creates an interesting
dichotomy. The State spends vast sums to build courthouses, to staff police departments and to maintain
judges and prosecutors. In an assigned counsd case, it is only the defense attorney who is expected to
serve under financid hardship.

The full consequences of the low hourly rates are not immediately apparent to non-lawyers. Fromthepaltry
rates, private attorneys must pay their own office expenses and overhead, induding rent and secretarial
sdaries. In1981 my expenses as asole practitioner were about $21.00 for each billable hour, without any
draw for mysdf. If | were to spend hundreds of hours on an assigned counsel case, the result would be
financid ruin. That is exactly what happened to me beginning in September of 1980.

The assgnment which caused me difficulty involved representing a defendant charged with murder,
attempted murder and possession of a pistol without apermit. When | accepted the case, | anticipated that
investigation would be necessary. Adminigrators of the Public Defenders Commission assured me that
invedtigative assistance would be available. Those assurances were little more than wishful thinking. The
Commission did not even employ a full time investigator in the county where the case was tried. That
Stuation created a serious imbaance of resources. The State's attorneys who prosecuted the case were
assigted by full time experienced investigetors and individud state and locd police officers. The defense
investigation was handled for the most part by my secretary and mysdf.

Throughout the investigation, the trid itsdlf, and post verdict motions, | devoted 550 hoursto the case. One
of the post verdict motions was unusudly successful. After four days of testimony, the trid judge set aside
guilty verdicts upon a precedent setting finding that the jury foreman intentiondly withhdd information a
voir dire questioning prior to the eleven week trid. | then devoted more than 100 hours to defending the



new trid decision upon the prosecution's appedl to the Connecticut Supreme Court.

For the more than 650 hours which | devoted to the case, an amount of time which equals one-haf afull
year's billable hours, | did not earn enough from the Commission to cover even haf my annud ex

| earned nothing to help support my children. Without my wife Joan's assstance through her full time job,
wewould have beenfinanddly ruined. Inaddition, Joan's emationa support was indispensable. If the new
trid decisonisuphed onappeal, wewill face adilemma. The dient will Hill need a defense, but we could
not survive financid ruin a second time.

The low rates pad to assgned counsdl and the lack of invedtigative resources have discouraged
experienced attorneys from sarving on the assigned counsel panels. There are till a few experienced
lawyersinConnecticut who accept appointments. They deserve commendation. Thar sacrificessupplement
the inadequate resources provided by the legidaure and the Commission. Very often gppointments go to
young lawyers. One consequence of an inexperienced attorney facing a skilled prosecutor can be post
verdict habeas corpus writs claming ineffective representation. Such writs are becoming more common
in Connecticut.

The lack of investigative resources is aso becoming afocus of post verdict motions. The American Bar
Association Standards for Crimind Justice provide that defense attorneys should investigate al factua
defenses. If the resources are inadequate and the investigationinsufficient, a defendant's Sixth Amendment
right to effective representationisimpaired. A Connecticut new trid decision on a habeas cor pus petition
upon afinding of failure to investigate by a court gppointed lawyer confirms this problem.

The trumpeting of equd justice in the crimind courts which sounded so clearly from Gideon vs.
Wainwright in 1963 has been muted by insufficient funding and inadequate resources. Ironicaly,
Connecticut filed anamicus brief in Gideon vs. Wainwright supporting the right to counsel infelony cases.
Evidently, there is a difference between advocating equa justice and paying the cos.

Rdief of the crisisin Connecticut by raising the hourly rates and funding investigetors must come from the
Connecticut legidature. | would like to tdll this committee that pending appropriations will cure years of
neglect. Unfortunately, no such appropriations are pending. | would like to say thet private attorneys and
public defenders have joined together to lobby for funds, but that is not the case. Inthe meantime, it is sdlf-
decaivingtoexpect that private attorneys will jeopardize their officesand familiestodischargethe obligation
which the state has to provide counsd. The digtinguished history of Connecticut in recognizing and
protecting citizens rights is tarnished by the crissin the crimina courts.

Mr. Fairlie was unable to attend the hearing. His remarks are an excerpt from a written statement submitted prior to the hearing.



JACK SCHMERLING
Deputy Director, Defender Divison
Nationa Legal Aid and Defender Association

| would liketo report ontwo recent events. The Crimind Justice Act dlowsattorneys who provide defense
representation to indigents in federal crimina casesto be paid up to $30 an hour in court and $20 an hour
for out-of-court expenses. This rate structure was adopted in 1970. In December of 1981, the Judiciad
Council of the United States Court of Appedls for the Seventh Circuit, acting onarecommendation of the
Seventh Circuit Bar Association, raised the maximum fee to $55 an hour in-court and $40 anhour out-of -
court. Martha Mills, a Chicago attorney, flied for compensation based on the new rate structure with the
Adminidrative Office of the United States Courts. It refused to pay. District Court Judge Joel Haum, after
examining the Act, ruled that the Judicia Council lacked the authority to raise compensation beyond the
gatutory limit; it is Congress, not the courts, which should set higher fees. We at least know now that we
will not get relief on the federd judicid leve and must rely on Congress.

The second matter | want to cal to your attention is the situationinWayne County (Detroit) Michigan. A
complaint for asuperintending and control order wasfiled withthe state Supreme Court to order Wayne
County Court and the Recorder's Court in Detroit to raise fees paid to assgned counsel. Fees were set
in 1967 and have not since been raised, though the state Satute requires reasonable fees. The petition
requests that the fees be tripled.

Boththe trid courtsand county officials oppose this. However, after meeting withthe state supreme court
justices, the chief trid judges supported the higher fees and tried to convince the county officids to support
the higher fees. The officids agreed that higher feeswereinorder, but offered only to double the fees. This
fee structure was accepted by the locd bar and the attorneys who had filed the case. But the county has
refused to gppropriate the money needed to pay the higher fees.



JONATHAN E. GRADESS Executive Director
New Y ork State Defenders Association
Albany, New Y ork

The New Y ork State Defenders Association is anot-for-profit corporation which provides back-up and
support to public defenseattorneys, legd ad lawyers, and assigned counsdl throughout New Y ork State.

The prospectsfor improving representationfor those unable to afford counsd aregood — if we concentrate
onorganizing our efforts. We must create a public constituency for highquaity defense services. Policeand
corrections officids have had suchentitiesfor years— and have had muchmore successwith Congressand
date legidatures than unorganized public defense attorneys.

Our Association is on record in support of state financing of the public defense function. The deepest
pocket ought to pay, whichmeansstateand federd, rather than county finending. At aminimum, the current
mix of state and county fi