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AMERICAN BAR ASSOCIATION

NEW YORK STATE BAR ASSOCIATION

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

1.
RESOLVED, That the “Compact for long-term care” is preferable to the current
2.
Medicaid program and represents a more equitable and rational method of

3.
financing long-term care services for seniors and other people with disabilities; and
4.
FURTHER RESOLVED, That federal and state governments should implement 

5.
the “Compact for long-term care,” a proposal developed by the Elder Law 

6.
Section of the New York State Bar Association, whereby seniors and people with 

7.      disabilities would agree to pay a fair share of the cost for long-term care services and, in 

8.      return, the government would agree to provide a financial subsidy for long-term care, 

9.      without requiring that those people be impoverished.
The Compact for Long-Term Care
Proposed Reform to Medicaid Law
BACKGROUND
Anyone who has dealt with the issue of financing long-term care understands that the process of applying for Medicaid is complicated at best, and can result in an adversarial relationship between the government and the elderly or disabled persons who need long-term care.  Our current system is in need of reform.  Paying for long-term care is an enormous challenge for seniors who are concerned about planning a future that secures their assets and preserves their dignity.  Addressing this problem is paramount, since Medicaid is the only government program that subsidizes long-term care, a vital service to countless seniors and members of our society who are disabled.

Long-term care is custodial in nature and provides an individual assistance with the activities of daily living.
  Those who are cognitively impaired also require long-term care.  While long-term care is required by many seniors and persons with disabilities, it is also expensive.  The average cost in 2006 of a home-health aide was $19 per hour, and the national average annual cost of nursing-home care was $66,795.
 Medicaid is accessed by more seniors and people with disabilities in need of long-term care than any other government program.
  Private payment is often too expensive and long-term care insurance is often unavailable because many applicants are uninsurable, due to their age or pre-existing health conditions, or because the insurance is simply unaffordable.   The statistics are instructive on this point.  In 2003, Medicaid covered just under 50% of national spending on nursing-home care and private insurance covered less than 10% of nursing-home costs.

 In order to access the long-term care that they need, many seniors and people with disabilities must enroll in the Medicaid program.  However, the primary prerequisite of the Medicaid program is that the applicant must be impoverished.  Although many seniors and people with disabilities cannot afford to pay for long-term care indefinitely, they often possess assets in excess of the stringent Medicaid eligibility limits.  Many people find themselves in health-care limbo, because Medicare does not cover long-term care services.  This puts seniors and individuals with disabilities in an untenable position with no readily-available system to which they can turn.  The Medicaid program is one of last resort, and no other reasonable, alternative programs have emerged. 

The New York State Bar Association (NYSBA) has proposed an alternative method of financing long-term care in a way that seeks to help New York State residents access the long-term care they need, while at the same time curbing the burgeoning costs of the Medicaid program.  This proposal, entitled the Compact for long-term care (“the Compact”), brings a new approach to determining an applicant’s eligibility for government-subsidized, long-term care services.   The proposal, developed by NYSBA’s Elder Law Section and approved by the Association’s Executive Committee, is both fair and rational. 

This proposal was the basis for New York State legislation, which has been passed by the New York State Senate and is currently before the Assembly.  This report sets forth the purpose and elements of the Compact.  The actual legislation is necessarily complicated, with more detail than is appropriate for this report.  However, a copy of the New York State Senate legislation (S.3530-C) is attached.  
The Design of the Compact
The basic purpose of the Compact is to create a partnership between seniors/people with disabilities and the government wherein those people would pay a fair share for long term-care services, and the government would provide support based upon that individual effort.  This proposal reflects the belief that public policy concerning long-term care should be based on an agreement between seniors and people with disabilities and the government.  Under the agreement, the senior or the person with a disability would pledge to contribute his/her fair share of the cost of long-term care services, in exchange for retaining a protected amount of personal assets while receiving government assistance. 

Under the current Medicaid system, poverty status is required before a person can obtain government assistance to pay for long-term care.  As a result, most seniors and people with disabilities in need of long-term care face the Hobson’s choice: either spend down the modest estate an individual has struggled to earn over a lifetime or transfer assets to children or other relatives to voluntarily impose impoverishment on themselves, on the one hand, or forego the needed benefits, on the other hand.  However, these transfers result in harsh penalties against the Medicaid applicant, resulting in a period when government assistance is refused in accordance with transfer penalty rules.  The federal government acted in 2005 to restrict Medicaid eligibility as a way to solve the Medicaid crisis.  We disagree with that approach.  Penalties and look-back periods currently leave applicants both destitute and devoid of assistance, worse off than when they began the process.  We believe that a better health-care policy can be and must be implemented. 

The Compact would remedy this problem, utilizing a simple approach.  Once individuals receive a diagnosis of chronic illness, instead of frantically giving away or spending their assets to qualify for Medicaid assistance, they pledge to use a defined amount of their existing assets to pay for their long-term care needs.  Until this pledged amount is spent, they remain responsible for their own needs, independent of Medicaid, while retaining full access to the aggregate of their income and assets.  Once they have spent the pledged amount, applicants then would retain their “private-pay status,” but would become eligible for the “Compact Subsidy,” paid by the government, to cover approximately 90% of their long-term care costs.  At this point, participants would pay 25% of their monthly countable income to the government’s administering agency, using the remaining 75% to pay the portion of their long-term care expenses not covered by the Compact Subsidy (discussed in “Phase II: The Compact Subsidy,” below).
Under the Compact program, Medicaid becomes the true safety net it was intended to be when it became law in 1965.  The Compact proposal would relieve the ever-burgeoning financial stress placed upon the Medicaid system while at the same time empowering individuals to preserve their dignity and quality of life.  
In developing the Compact proposal, NYSBA consulted diverse interest groups (including New York’s legislative and executive branches, the insurance industry, consumers, health-care providers, and the New York State Department of Health) and considered a vast array of issues impacted by the implementation of such a proposal.  The response has been very favorable.  Furthermore, the Compact proposal is intended to have political bi-partisan appeal.  The concept of privatization and decreased government spending should appeal to fiscal conservatives.  The extension of government benefits which the proposal will spawn should appeal to advocates of expanded social services.  Above all, the Compact is a common sense approach to our health-care crisis, a growing crisis that looms ever nearer as the baby-boom generation moves toward retirement and the American population continues to age. 

An In-Depth Analysis of the Compact
This report will address the most salient points of the Compact proposal.  The Compact would work within the established infrastructure of the current Medicaid program and would serve as an alternative to facilitate a less-complicated process, eventually reducing the administrative burdens and costs necessary to operate the program. 

The Compact consists of two basic phases: 1) the period relating to the “Pledge,” during which time the applicant is referred to as an “Eligible Individual,” and 2) the period relating to the “Compact Subsidy,” during which time the applicant is referred to as a “Compact Participant.”  Highlights of each of the two phases are discussed below.   

Phase I: The Pledge
Pledge Amount:  The pledge amount is the lesser of the average cost of care in a nursing home calculated for three years (36 months), known as the “Maximum Pledge Amount,” or one-half the value of the Eligible Individual’s countable assets on the “Compact Pledge Date” (as defined below), known as the “Dollar Pledge Amount.” For example, the 2006 average monthly cost of nursing home care is $5,000 in Florida and $9,132 in New York City, hence the maximum pledge amount for an Eligible Individual in Florida would be $180,000 and in New York City would be $328,752.
An Eligible Individual will have the freedom to elect, at his or her option, the Maximum Pledge Amount even if the Dollar Pledge Amount is lower.  The remaining assets not pledged are referred to as the “Protected Amount.”   A Compact Participant would not be required to spend down for long-term care services any assets designated as a Protected Amount. 

If an Eligible Individual has less than $40,000 in countable assets, the Dollar Pledge Amount is limited to the amount in excess of $20,000, with both figures subject to annual adjustment for inflation.  Once the Pledge Amount has been spent for qualified long-term care services, the Eligible Individual has satisfied his or her obligation under the Compact.  At this point, the Eligible Individual enters the second phase of the Compact, which provides assistance equal to the “Compact Subsidy” amount (discussed in “Phase II” of this report). 

Compact Pledge Date: The “Compact Pledge Date” is the date upon which the Eligible Individual has satisfied the two requirements to enter into the Compact program contract:  1) the individual qualifies for long-term care services; and 2) the government’s third party administrator has made a determination of the Pledge Amount, and the individual has agreed to the Pledge Amount. 

Countable Assets: Unless specifically exempted by the Compact rules, countable assets will continue to include all those defined in current Medicaid law.
Homestead Exemption:  For purposes of calculating countable assets, a Homestead is exempt regardless of value and regardless of whether the Maximum Pledge or Dollar Pledge Amount is applicable, unless the Homestead was purchased within three years of the Compact Pledge Date.  In such event, the Homestead value would be included when computing countable assets, unless the Homestead replaces a Homestead sold within a one-year period.  If a replacement Homestead was purchased within one year, then countable assets would only include an amount equal to the difference between the gross sale price of the prior Homestead and the net purchase price of the new Homestead.   


Look-Back Rules: An attractive feature of the Compact’s Maximum Pledge Amount is the elimination of the look-back period often associated with the Medicaid program.  Under the Compact program, when the Maximum Pledge Amount is pledged, there is no look-back period, penalty period, or review of financial documentation, making the program friendly for both the user and the administrator. Only when the Dollar Pledge Amount is pledged would a three-year look-back period apply, pursuant to which the Eligible Individual would disclose and certify, subject to penalties for perjury, a list of current assets, their values and any asset transfers for less than full consideration within the past three years.  Income-tax returns, if filed, would constitute the only documents required to be submitted, although the government’s third-party administrator could request further documentation to verify assets (and values) as well as the amount of any uncompensated assets transferred. While there would be no penalty period established for asset transfers made within the three-year look-back period, under the Compact program, any asset transfers made within three years of the Compact Pledge Date would be added back to the sum of countable assets used for the purposes of determining the Pledge Amount. 

Spousal Rules: A married couple must disclose total assets without distinction as to who owns the assets.  Further, agreements between husband and wife regarding asset ownership contained in any pre-nuptial or post-nuptial agreement executed less than three years before the Compact Pledge Date would not be recognized.  For the first spouse requiring qualified long-term care services, the Pledge Amount would be the lesser of the Maximum Pledge Amount or one-fourth of the couple’s countable assets (constituting the Dollar Pledge Amount).  Assets of a non-pledging spouse who has entered into a pre-nuptial or post-nuptial agreement made more than three years prior to the Compact Pledge Date are not considered “countable assets” and would not have to be disclosed under the Compact rules.

If the Maximum Pledge Amount applies, then the Protected Amount would be equal to one-half the couple’s countable assets minus the Maximum Pledge Amount.  If the Dollar Pledge Amount applies, then one-fourth of the couple’s countable assets would constitute the Protected Amount.  If the other spouse requires qualified long-term care services, the Pledge Amount calculation is different.  In that case, the Pledge Amount of the second spouse would be the lesser of the Maximum Pledge Amount or one-half of the couple’s remaining countable assets, after subtracting the first spouse’s Protected Amount, and, if the first spouse has not completed his or her pledge, the amount needed to complete the first spouse’s pledge.   

On the death of the first spouse, if the Protected Amount passes to the surviving spouse, it is not included in computing the surviving spouse’s countable assets when applying for Compact coverage.  Furthermore, if maintained in a segregated account, the growth and income of the Protected Amount are also protected.  The surviving spouse of a Compact Participant is not required to exercise a right of election under any state law if the Will of the first spouse leaves the Protected Amount to someone other than the surviving spouse.

Asset Management During Pledge Amount Spend Down: Individuals who have made Pledges will have the option of placing funds sufficient to fulfill their Compact Pledge into segregated set-aside accounts comparable to those established to assure Medicare’s reimbursement in workers’ compensation cases.  Compact participants may make uncompensated transfers from the Protected Amount (the amount remaining after the Pledge Amount is satisfied), although they will be responsible for assuring that their total assets do not fall below the amount needed to fulfill a Compact Pledge.

Estate Recovery: Once the Maximum Pledge or the required Dollar Pledge Amount has been satisfied, there would be no estate recovery of any Protected Amount or the Homestead. 

Long-Term Care Savings Account (LTCSA): Individuals who applied for long-term care insurance, and were denied coverage due to the underwriting process, would have the option, under the Compact program, to place a defined amount of money in a Long-Term Care Savings Account (LTCSA) each year.  The proposed computation of the maximum annual deposit amount is a sum not to exceed twice the current annual Individual Retirement Account (IRA) contribution limit (which is presently $4,000) allowed under the Internal Revenue Code and applicable U.S. Treasury Regulations.  Amounts placed in the LTCSA annually would be eligible for the same tax deductions available to those who contribute to an IRA.  In addition, the amount in the LTCSA would not count when computing that individual’s countable assets.  There would be no federal or state income tax consequences for the expenditure of funds from the LTCSA to fulfill the Pledge Amount.  

When the need for care arises and an Eligible Individual makes a Compact Pledge, LTCSA funds are the first assets expended to meet the Pledge Amount.  If funds placed into the LTCSA are insufficient to fulfill the Pledge, the Eligible Individual would be required to use a portion of his/her unprotected countable assets.  If any funds remain within the unprotected countable assets upon completion of the Compact Pledge, those funds would be added to the Protected Amount as the Eligible Individual entered Phase Two of the Compact Program (becoming a Compact Participant, eligible for Compact Subsidy payments).  If a LTCSA holder dies without using some or even all of the funds placed into the account, the remaining balance would be payable to the state without any federal or state income or estate tax consequences.

Disqualification: The Compact proposal clearly articulates grounds for disqualification from the Compact Program in a manner that seeks to penalize with fairness.  Eligible Individuals who fail to fulfill their Compact Pledge have breached the contract.  Breaching parties would be denied benefits of the Compact Program.  However, such individuals would retain the right to apply for Medicaid if eligibility for that program could otherwise be established.  Eligible Individuals who are found to have engaged in deceptive or fraudulent practices with respect to fulfilling a Compact Pledge would be disqualified from the Compact Program.  In such a case, a fulfilled Compact Pledge would not be recognized, as the individual would no longer be considered eligible to be a participant in the Compact Program. 
Advisory Committee: The Compact proposal provides a system for the creation of an Advisory Committee to address the many concerns expected to arise through implementation of the Compact Program (especially pertaining to the unpredictable nature of the issues that could arise in the spousal context).  The main purpose of the Advisory Committee is to provide for the continued development of the Compact program once implemented. 

Phase II: The Compact Subsidy
Compact Subsidy: Once an Eligible Individual has fulfilled his or her Pledge obligations, the government commences its coverage of qualified long-term care services.  A “Compact Subsidy Amount” is the amount of money the government’s administering agency would pay toward covered services provided to the Compact Participant.  This amount is equal to the Medicaid rate applicable to individuals receiving standard Medicaid coverage.  However, providers could charge Compact Participants a “Compact Rate” which can be up to 110% of the Compact Subsidy Amount.  Thus, the government’s liability for qualified long-term care expenses is limited to the Medicaid rate, yet providers may charge Participants at the Compact Rate, a figure that is higher than the Compact Subsidy Amount, but lower than private-pay rates.  The Compact Participant is responsible for making whole the “Co-Pay Amount,” which is the difference between the Compact Rate charged by the provider and the Compact Subsidy Amount paid by the government.

Treatment of Income: Once an Eligible Individual has fulfilled his or her Pledge obligation, the second phase of the Compact Program, known as the Compact Subsidy period, commences.  The Compact Participant would be required to pay 25% of his/her Monthly Countable Income to the government’s administering agency for the Compact Program.  The remaining 75% of the Compact Participant’s Monthly Countable Income would constitute his/her “Monthly Income Allowance,” an amount representing the minimum monthly income that the Compact Participant could retain.  A portion of this Monthly Income Allowance would be used to meet the Participant’s Co-Pay obligations (discussed above in “Compact Subsidy”), subject to a floor defined as the Minimum Monthly Income Allowance.  Co-Pay obligations would cease at the point where the balance remaining from the Participant’s Monthly Countable Income fell below this figure.
Monthly Countable Income: “Monthly Countable Income” would include those sources of income under current Medicaid law, excluding Exempt Income and Income Deductions. 

  The Role of Long-Term Care Insurance: The Compact Pledge Amount can be fulfilled in whole or in part with long-term care insurance.  While certain individuals cannot afford or obtain (for medical reasons) long-term care insurance, that insurance can still play a vital role in the Compact Program.  If a Compact Participant remains eligible for further long-term care insurance payments after fulfillment of the Compact Pledge, the policy would serve as a “secondary coverage” for services not paid for by the Compact Subsidy.  

Conclusion
The Compact proposal is intended to serve as a model for financing long-term care that may be implemented throughout the United States to deal with the burgeoning costs of the Medicaid program.  We view this proposal as a necessary step toward reform.  The cost of the Medicaid program in its present form is too great, for both the government and people in need of long-term care.  Our most vulnerable citizens should not have to impoverish themselves to obtain needed services.  
The United States takes justifiable pride in being a nation of laws that are just and reasonable.  However, the current law does not meet that standard.  The Compact for long-term care, if properly implemented, would improve the current law and, most importantly, it would help our seniors and people with disabilities live in peace and with dignity.  

The New York State Bar Association urges the American Bar Association to support the proposed Compact for long-term care.




Respectfully submitted,
Mark H. Alcott, President 

New York State Bar Association
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EXECUTIVE SUMMARY

SUMMARY OF THE RECOMMENDATION

This resolution urges the ABA to support the proposed Compact for long-term care (“the Compact”) as a model of financing long-term care that should be implemented throughout the United States in accordance with regional conditions and local rules.  The Compact serves as an alternative to the Medicaid system of forced impoverishment as a pre-condition to qualifying for government assistance to pay for long-term care.  The purpose of the Compact is to allow seniors and people with disabilities to pay a fair share for long-term care services, after which payment the government would provide a financial subsidy for additional long-term care services, without requiring that such individuals be impoverish themselves.

SUMMARY OF THE ISSUE WHICH THE RECOMMENDATION ADDRESSES.  
The Compact would create a unique private/public partnership and would promote personal responsibility on the part of the elderly and chronically disabled for a fair share of their long-term care costs.  The Compact would include a government component that would not require self-impoverishment or institutionalized care, which is the typical fate of anyone requiring long-term care services for an extended period of time.  This proposal is a bold, yet common-sense approach to reform that seeks to address the problem of long-term care financing while permitting our frail elderly and disabled to retain their dignity. 
Once an individual is diagnosed as chronically ill, instead of being forced to impoverish herself or himself in order to qualify for government benefits by transferring all assets to others or spending down all assets, the individual would pledge to use a defined amount of his/her current assets to pay for long-term care needs.  The pledged amount would be the lesser of the regional cost of nursing-home care for three years OR one-half of the individual’s countable assets on the pledge date.  For example, in New York City, where the average annual cost of nursing-home care is approximately $110,000, the cost of care for three years would be $330,000.  The national average annual cost of nursing-home care is approximately $67,000.  The national average cost of care for three years would be approximately $201,000.  That amount, or half of the countable assets, whichever is lower, would be the pledged amount.  The individual would typically spend the pledged amount on home care, assisted living, or nursing-home care.  Once the pledge has been fulfilled, the individual would become eligible for the “Compact Subsidy” from the government to help pay for long-term care expenses.  The amount of the subsidy would depend upon the individual’s needs and ability to pay without impoverishment or requiring institutionalization.

Medicaid, the primary government benefit for long-term care services, would then become the true safety net it was intended to be when it became law in 1965, and our seniors and people with disabilities would be able to remain in their communities without forced impoverishment, preserving their independence and dignity in their final years.

While long-term care insurance should be promoted, with state and federal tax incentives, to those with the ability to pay and who are healthy enough to be insurable, far too many people are too sick or too poor to qualify.  The Compact is designed to enable most participants, with or without long-term care insurance, to remain self-sufficient and independent, without the need for public assistance.

The Compact may serve as a model for federal and state governments.  Implementation of the proposal would represent a significant step toward reform of the irrational and unfair Medicaid system of paying for long-term care.  The Compact would provide a framework for an infusion of private funds for long-term care, but still maintain a federal safety net.  The Compact offers a creative solution to our long-term care crisis.

EXPLANATION OF HOW THE PROPOSED POLICY POSITION WILL ADDRESS THE ISSUE

This policy is needed for the ABA to express its support for the proposed Compact for long-term care, as an alternative to the current Medicaid system regarding payment for long-term care services for seniors and other people with disabilities.

SUMMARY OF ANY MINORITY VIEWS OR OPPOSITION WHICH HAVE BEEN IDENTIFIED

No minority views or opposition have been identified.

� 	Examples of long-term care: home care, personal care, nursing-home care, and respite.


� 	MetLife market survey of nursing home and home-care costs September 2006, published by MetLife Mature Market Institute.


� 	While seniors and the disabled often have Medicare coverage, Medicare only pays for custodial care in very limited  situations for a short period of time.


� 	O’Brien, Ellen, Medicaid’s Coverage of Nursing Home Costs: Asset Shelter for the Wealthy or Essential Safety Net? (May 2005) <� HYPERLINK "http://ltc.georgetown.edu" ��http://ltc.georgetown.edu�>.
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