A PRACTICAL GUIDE TO GRIEVANCE ARBITRATION

Long before Alternative Dispute Resolution was commonplace, work place disputes were
being determined by Arbitrators. The labor arbitration process continues to be important to the
fabric of labor relations. Even today it is the primary method utilized by public and private
employers and unions to solve disputes that arise in the workplace under labor agreements.
Many attorneys who have not had wide experience with arbitration criticize it and try to avoid it
by trying to have their disputes determined by the judicial process. They argue that Arbitrators
try to “split the baby” too frequently and that the process is not sufficiently constrained because
of its failure to follow the rules of procedure and evidence. Most, we suggest, who have wide
experience in arbitration think otherwise, and that arbitration works well in the resolution of
workplace disputes. What we attempt to do in this paper is to provide the practitioner with a
working knowledge of the process, how it works and areas where practitioners should be
particularly careful.

DISPUTE ARBITRATION VERSUS INTEREST ARBITRATION

The most common use of the arbitration process is in the resolution of disputes which
arise under an existing labor agreement which provides for arbitration as the final step in the
grievance process. In labor agreements, various types of grievance procedures are utilized and
most are usually crafted and designed to meet the needs of a particular employer or union. In
large operations these procedures may have as many as four or five steps before the grievance is
submitted to arbitration - while in small units there may be but only one or two steps before
arbitration is demanded. Most have time limits which specify the time the employer and
employee have to process the grievance in a particular step - and procedures indicating what
occurs if those time limits are not met. The matters submitted to arbitration under this type of

grievance processing usually involve the interpretation, application or enforcement of an existing
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labor agreement between an employer and a union. This is the most common type of labor
arbitration and is the type of arbitration normally characterized as “contract dispute arbitration”.
However, there is another form of arbitration which should be understood. It is entitled
“interest arbitration” and is completely different than dispute arbitration because interest
arbitration involves the arbitration of a “new” or “next” labor agreement. In this type of
arbitration, the parties present evidence, data and arguments in support of their position that a
particular provision should be included in the new contract which the arbitrators will propose or
even award. Those serving as Arbitrators in interest arbitrations have varying degrees of
authority. Some are only given the authority to recommend an agreement, while still others are
provided with the authority to make an Award which will embody a new labor agreement
binding upon the Employer and the Union. Some “interest arbitration panels” are created by
statute, others by the agreement of a union and employer deadlocked in their labor negotiations.
Practitioners should recognize the difference between these two types of arbitration. We
will address here only contract dispute arbitration and leave interest arbitration for someone else

at another time.

THE CONTRACT AND ARBITRABILITY

Clearly, the lawyer’s first task when retained to handle a grievance arbitration is to study
the grievance and the responses given by each party in the course of the processing of the
grievance, to fully understand the background of the claim, and the facts supporting your client’s
position and to then study the contract to make a determination whether the particular grievance
is arbitrable.

Many, if not most, labor agreements define a grievance as “any” claim that the labor

contract has been violated, by not being interpreted, applied or enforced in a manner
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contemplated by the agreement. Likewise, an arbitrator’s authority is generally limited to his
interpretation, application or enforcement of the labor agreement.

In many respects this authority does not extend beyond the four corners of the labor
agreement. Many contracts also provide that the Arbitrator shall have no power to add to,
subtract from, modify or delete any provision of the labor agreement.

Thus, the lawyer should first determine whether the grievance involves a question of
contract interpretation or application and whether the remedy sought, if granted, would require
an addition to or a re-writing of the contract or any provision of the contract.

Likewise, the practitioner should determine whether the grievance has been processed
through the Grievance Procedure of the contract in a timely and proper fashion. If not, does the
contract provide any solution to that problem? For instance, if the grievance is not filed within
the time specified in the contract, does the contract provide that the grievance is automatically
advanced to the next grievance step - or is the grievance waived?

All of these decisions should be made initially and then if your client wishes to raise the
issue of non-arbitrability another decision must be made. Questions concerning non-arbitrability
are a matter for judicial determination and must be brought to a federal court.?

Thus, the last initial question to be determined is whether your client feels strongly
enough about the arbitrability question for you to: a) refuse to arbitrate, thus requiring your
filing your opposition in Court to the other party’s application to compel arbitration, or b) file, on
behalf of your client, an application to enjoin or stay the arbitration proceeding. These are
technical and difficult questions which many times will increase the cost of prosecution or
defense to your client and may well impact on the relationship between the Employer and the

Union.
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THE GOVERNING LAW

As more and more employment related statutes have been adopted and regulations
effectuated, there are more laws which apply to both the procedural and substantive aspects of
arbitration than ever before.

However, state law generally applies to the agreement to arbitrate between private
parties, and in some cases the manner in which such is created. Most state arbitration law
follows the United States Arbitration Act.®> Railroads and airlines, however, have their own
federally mandated and regulated arbitration process.*

In the public sector, state and municipal laws and ordinances contain a series of rules
defining the role and scope of the jurisdiction of the Arbitrators and provide other procedural
regulations.

In addition, the Arbitrator appointing authority has a series of Rules which the
practitioner should be aware of. Arbitrators are generally chosen in one of the following ways.
First the contract can provide whether the American Arbitration Association or the Federal
Mediation and Conciliation Service process shall be used to select the Arbitrator. If that is the
situation in your contract then the rules of the appointing agency will apply since the Arbitrator
is acting pursuant to that Agency’s selection. Secondly, the contract may name the selected
arbitrator or a panel of three to five arbitrators from which the parties will select an arbitrator for
the instant case. If that is the situation, since the contract does not specify what rules are to
govern the arbitration, Counsel could be well advised to stipulate that the Rules of the American
Arbitration Association shall apply to the arbitration.

In addition, the practitioner should determine whether an unfair labor practice charge has
been filed with the NLRB claiming that the same allegations which have been made in the
grievance to be arbitrated, have been included in the Charge, and whether the interpretation of
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the contract is at the center of both the unfair labor practice charge and the arbitration. If that is
the case, then under the NLRB’s deferral policy enunciated in Collyer Insulated Wire,> and later
cases, the Board may defer processing of the unfair labor practice charge until the arbitrator has
rendered his decision. After the Arbitrator has rendered his decision the Board will then examine

the Decision and Award of the Arbitrator, and if the Board determines that:

. the arbitration process was fair and regular,
. all parties have agreed to be bound by the Award, and
. the decision is not repugnant to the National Labor Relations Act,

then the board will dismiss the unfair labor practice charge -- or complaint, if such has been
issued.®

Lastly, you should be cognizant of any external law that applies to your case. Many
times there is no applicable external law particularly when arbitration involves a question of
contract interpretation or even an issue of discipline or discharge of a bargaining unit employee.
However, sometimes there are external and even internal law matters which the parties must be
aware of. Take for example the situation where the Employer discharges an over-the-road truck-
driver for failing a drug test. Since the Department of Transportation has regulations specifying
what an employer must do to comply,” those regulations may be important to your case. Review
and study them. There are many other possibilities, such as seniority vs. accommodation
obligations under the American with Disabilities Act® and the impact of such Act on the union’s
claim or the employer’s position etc.

PAST PRACTICE

Where the application of a contract provision is being challenged in arbitration, and
where such is not clear and is subject to interpretation, past practice becomes important.® When

such an interpretation question is involved, Arbitrators heavily lean on how the parties have
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previously applied the particular provision. Previous instances where there has been no
challenge to the same application of the contract are also helpful to show no contract violation
has occurred because there has been an understanding that the agreement is to be interpreted in a
similar manner. Settled grievances which interpret the contract provision - even withdrawal of
filed grievances challenging the interpretation should be reviewed for possible consideration by
the arbitrator in making his determination. The practitioner MUST review past practice and use
it as competent evidence most carefully when the contract provision is not clear.

NEGOTIATING HISTORY

Suppose for an instant that the employees have gone on strike in protest of the working
schedule and that such strike is in violation of a no-strike clause which provides that:

“No agent of the Union will participate in any strike.”

Let us further suppose that the Company filed an arbitration claim for contract breach
damages because the Shop Stewards engaged in the strike. If the Union were able to show that
in the negotiations, the Company and Union agreed that they understood “agents” to mean only
Union Officers and Business Representatives, then that understanding would exclude Shop
Stewards - and it would go a long way toward defeating the Company’s claim for damages -
because the striking shop stewards were not understood by the parties to be defined as “agents”
in the clause.

Another example might be where in a similar arbitration claiming violation of the no-
strike clause and utilizing the same clause specified above, it can be shown that the Company in
the negotiation of the clause initially proposed that the no strike clause read:

“no agent, including shop stewards, shall participate in any strike.” (emphasis
added),

but when the final agreement was concluded the clause read:
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no agent shall participate in any strike.”

Thus, where the Company withdrew its proposal to include shop stewards - the clause cannot
now be interpreted to mean that agents included shop stewards.
WITNESS PREPARATION

There are as many methods of preparing witness, as every practitioner knows, as there are
witnesses. However, one thing is clear - witnesses must be prepared.

Since most arbitrations are fact specific and may involve somewhat inconsequential fact
situations in the work place which thereafter blossom into larger problems, precise factual
recollection is many times difficult. Conflicts in recollections, haziness of detail and an
understanding of the case are important for witnesses to understand and to resolve in his/her
mind, for the lawyer to get the essential facts properly on the record for a successful presentation.

RESEARCH AND PRIOR PRECEDENT

Stare decisis is not alive and well in the arbitration process because the:

a. Contracts being interpreted are generally substantively and substantially different.

b. bargaining history in two cases are never identical and thus different meaning is
often given to identical language.

C. Acrbitrators view identical contract provisions differently.

This does not mean that previous arbitration decisions found in the Labor Arbitration Reports'®
are not useful. They are many times most persuasive and helpful and should not be overlooked.
This is particularly so, if the decision to be cited is rendered by an Arbitrator who is a well
respected Arbitrator or a member of the National Academy of Arbitrators.

Many practitioners cite prior Arbitration Awards in their briefs or attach copies as
appendices thereto. Certainly, some research should be done, particularly in cases where there

are other laws, such as the National Labor Relations Act, involved.
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PRE-HEARING BRIEF

Some attorneys prepare and file pre-hearing briefs which outline their view of the facts
and what they intend to prove. Sometimes arbitrators in complicated cases will ask for such
Briefs, but generally, that option is left to the attorney presenting the case. Again, depending on
the issue and the complexity of the case (a complex seniority grievance, subcontracting case
etc.), this option should be considered.

COURT REPORTER

Whether to have a Court Reporter or not is sometimes a difficult decision. Clearly, the
cost of the arbitration is substantially increased if a reporter is used, but on the other hand, the
transcript of the testimony is most helpful in brief preparation and as previously noted where
failure to represent cases may be brought. But court reporters are not necessary. Generally,
arbitrators take extensive notes which helps them check their recollection of the facts with the
factual presentation made by counsel in his/her Brief. Court reporters may be prohibited, and
some contracts and some special arbitration procedures preclude the use of a court reporter.

Serious consideration should be given to using reporters and obtaining a transcript copy
of the testimony in discharge and discipline cases, as well as cases where an unfair labor practice
has been filed with the NLRB and where the Board has deferred the processing of the case until
the arbitration decision is rendered. Since the Labor Board’s adherence to the arbitration award
sometimes depends upon whether specific points were covered and opportunities to cross
examine etc. given, it is well to have a copy of the transcript to attach to the brief the attorney

submits to the NLRB.
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THE SELECTION OF THE ARBITRATOR

You are now ready to select an arbitrator. If the contract under which you are arbitrating
has an agreed upon panel of arbitrators - there probably is a method of selection of such either
specified or adhered to as a matter of practice.

If you have no panel of arbitrators specified, the arbitration provision in the contract will
specify the use of either the American Arbitration Association for such process or the Federal
Mediation and Conciliation Service process. Whichever you utilize, you will receive a
biographical sketch of each arbitrator on the list from which you are to select. You should try to
match your selection of arbitrator with the type of cases he has heard. You should then read
some of his cases on the subject. Then you should select the arbitrator(s) you feel most
comfortable with.

Some practitioners engage in extensive study of the arbitrator, his decisional history and
employment history and prepare statistics on whether he favors management or labor, before
making a selection.

Because the selection of the Arbitrator is important, and you do not want to select an
arbitrator with whom your client will feel uncomfortable. There are many good, fair, bright, and
articulate arbitrators.

THE SITE OF THE HEARING

The selection of the site of the hearing is generally left to counsel representing the Union
and the Company, unless there has been an established practice between the Company and the
Union as to where the arbitration hearings will be held.

Usually a hotel meeting room, a room in a public building (Courthouse) if available, is
selected. Company and Union offices should be avoided since such a selection could create a

feeling of bias. Usually there is little difficulty in reaching agreement on the site.
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THE HEARING

You are now ready to proceed to the hearing. You have checked the past practice, the
facts, talked with the witnesses, researched the applicable external law, if any, and selected a
court reporter. The arbitrator, you and your adversary are sitting in the room you decided upon,
waiting to open the hearing.

A. The Issue

The first thing you should do, after you introduce yourself and you client(s) and/or
witnesse(s), is to tell the Arbitrator you wish to develop an issue under which the case can be
presented to him.

Coming prepared with a written issue is always a good idea.

The issue you propose and agree upon can be one of the most important aspects of your
case. Why? Because an arbitrator is bound, under the law of most states, to write a decision
which clearly only responds to the issue presented. An Arbitrator who exceeds that standard will
run the risk of having one of the parties seek to have the Award set aside because the Arbitrator
has exceeded his or her authority.

Be careful in drafting your issue and always try to reach agreement on an issue. If you
cannot agree upon the issue you can always paraphrase the grievance to reach agreement on the
proper issue. For instance:

“Did the action taken by the Company which the Union complains about in
Grievance 94-16 violate the labor agreement between the parties?

A concise statement of the issue narrows the authority of the Arbitrator to contract

interpretation.
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THE BURDEN OF PROOF

In all but disciplinary and discharge cases, the Union, the party normally presenting the
grievance for arbitration, has the burden of proving that the Company has violated the contract.

In discharge and other disciplinary cases, the Employer has the burden of proving that the
discipline or discharge was in accordance with the contract standard - for “just cause,” “for
cause,” for “good cause” or for “proper cause.”

The presentation of your case should be adjusted accordingly.

OPENING STATEMENT

Certainly a short opening statement - well organized, clear and concise is helpful to the
Avrbitrator. If a Pre-Hearing Brief is submitted - an opening statement might be a little “much.”
On the other hand, a good opening statement may well be a good substitute for a Pre-Hearing
Brief. It is suggested not to present a Pre-Hearing Brief with an Opening Statement unless your
case involves a legal question - a question of evidence or external law or some other such issue
which is central to your case, and which the Arbitrator should be made aware of before the
hearing for you to have your case presented in the best possible light.

Obviously, your opening statement should present your case in the most advantageous
manner for your client, so as to initially incline the arbitrator to your view. It should also include
a definition of the parameters of your position and what your position is not.

For instance, in a situation where an employee has been transferred to another position, at
no loss of pay or benefits, because he was unable to do the job from which he was transferred, an
opening statement might well state, “this is not a discipline case - this is purely an exercise of the
Employer’s management rights to properly run the Department.” The Union may certainly claim

the transfer was disciplinary. As a result, both parties have helped the Arbitrator, for he then
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knows that one of the real issues he will have to grapple with is whether the transfer was
disciplinary or not.

Practitioners should remember, however, to keep their Opening Statements short - clear
and concise. If you are reading it, it should not fill more than one side of one sheet of paper -
any more than that - put it in a Brief or re-analyze your case.

THE HEARING

The Hearing itself is much the same as any other non-judicial hearing - possibly even
more informal, depending upon the Arbitrator. Discharge hearings tend to be somewhat more
formal and judicial because of the seriousness of the matter, and the fact that both the Employer
and the Union know they face the possibility of a failure to represent claim filed by the employee
against them both, if the grievant feels that he or she was not adequately represented and heard.

SWEARING THE WITNESS

Some Arbitrators always ask whether the parties wish the witnesses to be sworn. Some
lawyers always require the swearing of witnesses because they feel it adds more seriousness and
solemnity to the proceeding. This, they feel, is important for all the witnesses to understand.

Swearing of witnesses is normally a personal choice. However, if one Party requests that
witnesses be sworn then the Arbitrator will swear all witnesses.

EXAMINATION AND CROSS EXAMINATION

As in all hearings, the party with the burden of proof proceeds to put on his/her case first.
As explained elsewhere in this paper, in discipline and discharge cases, the Employer
customarily has the burden of proof - but in all other cases the grievant has the obligation to
proceed, since he/she has the burden of proof. We say “customarily” because the contract might

well provide otherwise. For instance, if a no strike provision provides that:
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“if an employee participates in a slowdown in violation of the contractual no
strike clause, he/she will be deemed terminated unless there are extenuating
circumstances which result in his/her being treated in any other way,”

Then, even though a discharge was involved, the contract, it could be argued, changed the
management’s burden of proof to merely proving there were no “extenuating circumstances.” If
such was the Arbitrator’s decision, the grievant would have the burden of proof since the
discipline was not at issue. Always remember that the Arbitrator is governed by the contract,
the contract controls the limits of arbitral authority.

WITNESSES AND SEQUESTRATION

Witnesses are obviously presented in the order counsel chooses. Sequestration requests
are generally allowed, but the party’s counsel and the grievant are always allowed to remain in
the room, as is the Employer’s counsel and one representative from the Employer. There may be
special circumstances which allow others to also remain in the hearing room, and usually an
arbitrator will allow an equal number of representatives from each side to remain in the hearing
room.

EVIDENCE

It has been observed many times that the rules of evidence generally are not strictly
adhered to in arbitration.** For example, there is greater toleration of leading questions and less
insistence on proper authentication of documentary exhibits, and there are fewer relevancy
objections made than in court hearings. There are probably several reasons for this. Many
distinguished arbitrators are not lawyers and lack formal training in the subject of evidence. In
some instances, the advocates themselves may be non-lawyers (for example, a union officer or
company personnel director) without formal legal training. And even when the arbitrator and
advocates are all lawyers, there tends to be greater relaxation of the rules, perhaps out of a

recognition that the parties generally do not wish to over-formalize what was intended to be a
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more expeditious form of dispute resolution than court litigation. Frequently, arbitrators allow
into the record even what would be almost universally regarded as irrelevant evidence, taking it
for “what it’s worth”, sometimes on the theory that allowing a grievant or other witness to “get it
off his chest” ultimately may have a beneficial effect in the work place or on the collective
bargaining relationship.

Some evidentiary issues that frequently arise in arbitration are as follows:

@) Hearsay. Hearsay evidence frequently is offered and generally admitted at
arbitration hearings.*? Of course, there are occasions when hearsay will be excluded altogether,
depending upon the arbitrator, the nature of the particular testimony and the particular dispute at
issue. However, even when hearsay is admitted, arbitrators may tend to place less reliance upon
it than other testimony.

(b) Affidavits and other witness statements. One form of hearsay frequently
introduced at arbitration is an affidavit or other written statement from a third-party witness to an
incident on the job, a medical doctor who has examined a grievant, or someone else who may not
actually be called to testify at the hearing. Such evidence generally is admitted “for what it’s
worth”, either because some such witnesses may not be subject to the compulsion of a subpoena
or on the theory that requiring all such witnesses to testify will delay the hearing making it
unduly expensive for the parties.

(©) Parole Evidence. The parole evidence rule, which holds that oral or other
evidence cannot be used to vary the clear language of a written agreement,™ frequently is
invoked by one side or the other in arbitration, when the other party seeks to offer testimony or
documentary evidence on the negotiation or administration of the collective bargaining

agreement. However, such evidence frequently is admitted in many forms (for example, oral
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testimony from the agreement’s negotiators, written bargaining proposals of one side or the
other, or testimony on how the agreement has been applied in practice), on the theory that the
relevant language of the agreement is ambiguous and that such evidence can aid the arbitrator in
resolving the ambiguity and interpreting the language.*

(d) Offers of compromise. As in other litigation contexts, evidence of offers to settle
generally is not admitted in arbitration hearings.” The issue takes on particular significance in
grievance arbitration because arbitration usually is preceded by consideration of the grievance at
the various levels of the collective bargaining agreement’s grievance procedure, during which
various proposals to settle frequently are exchanged. Arbitrators are obviously reluctant to admit
evidence at a price of discouraging free and full exchange during the grievance procedure.

CLOSE OF THE HEARING AND THE ARBITRATOR’S DECISION

After all evidence has been introduced, arbitrators frequently will give the parties the
opportunity to present closing arguments. More often than not, the opportunity is declined, with
the parties opting instead to file written briefs with the arbitrator. Post-hearing briefs can be
useful to the arbitrator as a vehicle for summarizing the evidence, setting forth the contractual
and other arguments of the parties, and discussing relevant decisional authority.

The arbitrator’s written decision usually takes the form of an “Opinion and Award”.
After setting out in writing the issue to be decided, a statement of the facts, and a summary of the
parties’ contentions, the written opinion usually then sets forth the arbitrator’s analysis,
concluding with a brief “Award” section, which sustains or denies the grievance at issue and
which describes any affirmative relief directed by the arbitrator.

Many collective bargaining agreements spell out time limits within which the arbitrator is
supposed to issue his award. The time limits are frequently ignored by arbitrators. The fact that
an award is issued in an untimely fashion generally does not in itself render the award ineffective

15
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or provide a basis for vacating it. (See discussion below).!® A party unhappy with unreasonable
delay in the issuance of an award generally must object and seek action (such as withdrawal of
the case from the arbitrator’s jurisdiction) before the award is issued, if the delay is to be the
basis for such action.’

INTERPRETING CONTRACTUAL LANGUAGE

One of the primary functions of the arbitrator is to interpret and apply the language of the
parties’ collective bargaining agreement.*® In a “contract interpretation” case, of course, that
function is paramount; but even in a simple discharge or discipline case, where the issue may be
whether or not there was “just cause” for the discipline, arbitrators frequently are called upon to
construe the agreement’s written provisions.

Obviously, a collective bargaining agreement is just one variety of written contract and,
thus, the same rules of construction applicable to contracts generally apply in labor arbitration.
Nevertheless, given the specific nature of the collective bargaining agreement as a product of
labor negotiations, a number of principles of construction are frequently relied upon by
arbitrators, among them as follows:

@ A party cannot obtain in arbitration what he sought but failed to obtain in
negotiations.

As we previously discussed, evidence that the interpretation of the agreement urged by
one party is the same as a provision the party unsuccessfully sought to incorporate into the
agreement during negotiations generally is fatal to that side’s position.*®

(b) Specific language takes precedence over general language.

Frequently, both sides will urge that various provisions of the agreement support their
positions. Arbitrators generally will place greater reliance on the contractual provisions that
more specifically pertain to the issue.?
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(c) To express one thing is to exclude another.

A listing of specific classes of benefits, conditions requirements, or circumstances
generally will be construed by an arbitrator to exclude those items not listed.*

(d) Avoidance of Harsh result.

Arbitrators will tend to avoid a construction of the agreement that will read some
provision out of the agreement or otherwise result in a clearly unintended, harsh or nonsensical
result.?

VACATING OR ENFORCING THE AWARD

A great number of collective bargaining agreements specifically provide that an
arbitrator’s decision shall be “final and binding.” Even in the absence of such specific language,
the general understanding shared by both labor and management is that the arbitrator’s award
should end the dispute without further litigation, in that the arbitration process itself was
intended as a means of resolving industrial disputes without the costs, delays and other stresses
of court litigation.?®

Nevertheless, it frequently occurs that the issuance of the arbitrator’s award is not the end
of the story, and that suits either to set aside (or “vacate”) the award or to enforce (or “confirm”)
it are common. Such suits may be brought either in state or federal court, under Section 301 of
the Labor Management Relations Act, 29 U.S.C. § 185.%* Section 301(a) provides federal
jurisdiction over “[s]uits for violation of contracts between an employer and a labor organization
representing employees in an industry affecting commerce . . .”; and the courts have recognized
that this statutory provision provides a sufficient jurisdictional basis for a suit to vacate or
confirm.® Such a suit filed in state court under § 301 may be removed to federal court.”®

Section 301 itself provides no time limits within which such suits must be filed. Instead,
the courts generally will look to analogous state statutes of limitation.”” Some states have
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adopted specific statutes of limitations for vacating an award, which are generally very short in
duration (e.g., ninety days in many states).? On the other hand, fewer states have adopted
specific statutes of limitations for confirming or enforcing an arbitration award, and in those
states that have done so, the period usually is longer than that for vacating an award. A party
who fails to bring an action to vacate an award may be barred from asserting defenses in a suit to
confirm or enforce after the statute of limitations for vacating has run.*® The grounds recognized
by the courts for vacating an award are quite limited. It is frequently recited that the courts will
not relitigate or second-guess the merits of an award.>® Errors in fact or even errors of law in an
arbitrator’s decision generally are not regarded as a sufficient basis for overturning the
decision.®® While the different Courts of Appeals have formulated various statements indicating
the wide latitude afforded arbitrators on the merits, perhaps the most oft-cited standard grows out
of the United States Supreme Court’s statements that an award should be enforced so long as it
“draws its essence” from the collective bargaining agreement.

A party seeking to vacate an arbitration award is likely to have more success when the
ground asserted is that the arbitrator exceeded his or her authority by going beyond the issue
submitted.®* The courts are more ready to act in such cases where there are due process concerns
than they are when the issue is simply the “correctness” of the arbitrator’s award.

More recently, there has been considerable litigation as to whether a reviewing court may
vacate an arbitration award on public policy grounds. The Supreme Court first indicated that an
award should not be enforced if it is contrary to public policy, although indicating at the same
time that such instances should be limited to “well defined” policy.*® Later, in Misco v.

Paperworks, Inc., the court failed to make clear when such cases were appropriate, although
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observing that the violation of such a policy must be clearly shown if an award is not to be
enforced.”

We trust that this paper has been helpful and instructive to those practitioners who are
beginning to engage in labor arbitration and serves as a refresher for those who have been

engaged in labor arbitration previously.
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