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On Friday, July 25, 2008, the Bureau of Customs and Border Protection (CBP) in the 
Department of Homeland Security proposed significant changes in the rules that it 
applies to determine the country of origin for a variety of purposes, including the 
country of origin marking rules that generally require that all imported articles (or their 
containers) be marked with their country of origin. CBP has proposed that the country 
of origin for all imported goods be determined by the North American Free Trade 
Agreement (NAFTA) Marking Rules in Part 102 of the CBP regulations.  CBP has 
justified the proposed general application of the "tariff shift" rules on the grounds that 
these rules are less "subjective" than the substantial transformation standard and will 
result in country of origin determinations that are more objective and predictable, 
which will aid in reasonable care. 

Since the proposal was posted, there has been much debate and discussion concerning 
CBPôs authority to implement a tariff shift-based rule of origin that does away with the 
current substantial transformation approach.  Some argue that the Substantial 
Transformation rule is imbedded in judicial precedent; therefore, U.S. Customs and 
Border Protection, a government agency, does not have authority to enact its proposed 
regulation.  I predict that proponents of this theory will rely on the language derived 
from such cases as Anheuser-Busch and Gibson-Thomsen. 

Those who support CBPôs proposal to change the rules that it applies to determine the 
country of origin will most likely argue that the proposal is both permissible and 
reasonable and should be given controlling weight.  They will argue that the proposed 
regulation is not arbitrary, capricious, or manifestly contrary to the statute.  I believe 
that those in the trade community who support the proposed regulation will rely on the 
language derived from such cases as Chevron U.S.A. Inc., Bestfoods v. U., and Brand X.  

Since the creation of agencies courts have been called upon to determine the limit of 
their powers.  Agenciesô authority to create regulations has been particularly contested. 
Agency regulation litigation presents a myriad of interesting and challenging cases for 
courts. The amount and type of deference to be afforded to the agency, the scope of the 
agencyôs power to regulate, and the boundaries within which an agency may ñflush outò 
a statute, all present unique and situation-specific analyses for courts to navigate.  
However, it was not until the case, Chevron U.S.A., Inc. v. Natural Resources Defense 
Council, Inc. , that the Supreme Court determined the scope of administrative and 
executive agenciesô gap-filling power and their power to regulate.  Chevron set out a 
detailed process of how courts should analyze an agencyôs power to regulate generally 
and in relation to a specific statute.   

In Bestfoods v. U.S, the issue surrounded the NAFTA Implementation Act which added 
a new subsection to 19 U.S.C. 1304.  That subsection made a variety of changes in the 
statute as it applies to NAFTA goods.  Bestfoods argued that because Congress did not 
include abrogation of the Gibson-Thomsen test among the provisions of subsection (j), 
it must not have intended to allow that change to be made.  The Supreme Court found 
in Bestfoods ñ[that] Congress amended 19 U.S.C. 1304 in one respect, does not indicate 
Congress did not intend to permit the Secretary of the Treasury to change the operation 
of the statute in other respects.ò  Thus CBP has the authority to do away with the 
substantial transformation test through regulation.  

The Supreme Court in Brand X  held that an agencyôs construction of a statute is 
deference-worthy even when it is promulgated ñafterò the judiciary has already 
construed a statute and even when the agencyôs construction is inconsistent with 

Substantial Transformation vs. NAFTA -Tariff Shift  
By Lovely Carter, JD, The John Marshall Law School  
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judicial precedent on the issue.  The Supreme Court held in Brand X, that a prior 
judicial construction of a statute, adopted in the absence of a deference-worthy 
agency interpretation, is not entitled to stare decisis effect when the Court later faces 
the same issue and is presented with a deference-worthy agency interpretation of the 
issue.  The Brand X Court explained that:  

. . . allowing a judicial precedent to foreclose an agency from interpreting an 
ambiguous statute, as the Court of Appeals assumed it could, would allow a 
courtôs interpretation to override an agencyôs interpretation. Chevronôs 
premise is that it is for agencies, not courts, to fill statutory gaps. . . . The 
better rule is to hold judicial interpretations contained in precedents to the 
same demanding Chevron step one standard that applies if the court is 
reviewing the agencyôs construction on a blank slate: Only a judicial precedent 
holding that the statute unambiguously forecloses the agencyôs interpretation, 
and therefore, contains no gap for the agency to fill, displaces a conflicting 
agency construction. 

Yes, CBPôs proposal to apply a tariff shift rule that was enacted for NAFTA countries 
to all imports is inconsistent with historical cases such as Anheuser Busch (1908) and 
Gibson-Thomsen (1940).  Yes, the substantial transformation rule is deeply imbedded 
as a result of such cases which have articulated the substantial transformation rule 
and upheld the rule on a consistent basis.  However, Brand X , Chevron, and 
Bestfoods, when applied to CBPôs proposal to do away with the time-honored 
substantial transformation test suggests that if challenged, the court will find that 
CBP has the regulatory authority to enact the regulation. 

Lastly, CBPôs regulatory authority to limit the application of a judicial decision was 
approved, as a part of the Customs Modernization Act, when Congress added 19 
U.S.C. Section 1625(d).  Essentially, CBP is not authorized to revoke a judicial 
decision; the legislature, however, does give CBP the power to limit the precedential 
affect of judicial decisions such as Gibson-Thomsen and Anheuser-Busch. 

Now that I have explored CBPôs authority to enact the proposed regulation, I would 
like to suggest that CBP strongly take into consideration the trade barriers and 
economic hardship its proposed regulation would place on the trade community.  The 
tariff shift method was designed and enacted to benefit the participants of the North 
American Free Trade Agreement.  Its purpose is to prevent non-participating 
countries of NAFTA from reaping the benefits of the agreement.  The Tariff Shift 
method may be less subjective and more transparent and predictable than the 
substantial transformation method.  Thus far the tariff shift method has been applied 
to NAFTA countries only; however, when the tariff shift method is applied to all 
imports, there is no guarantee the rule will maintain its objectiveness, transparency, 
and predictability on such a large scale.  Regardless of what many in the trade 
community think and feel about CBPôs proposal to do away with substantial 
transformation, CBP has the authority to enact a rule through regulation that was 
designed to apply to all imports under the North American Free Trade Agreement. 

 

Lovely Carter is currently finishing an LL.M in International Business and Trade Law at The John 
Marshall Law School in Chicago, Illinois.  Readers interested in receiving a copy of the full research 
paper on the above article can contact her via email at carterlovely@yahoo.com . 
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The debate on first-sale for export customs valuation (ñfirst-sale ruleò) remains 
active among the global customs community and particularly in the United 
States (ñUSò). However, there is no evidence that the European Union (ñEUò) 
will change its first -sale rule position in the near future.  
 The World Trade Organization (ñWTOò) provides the rules that define 
customs value of imported goods. However, these rules are subject to more than 
one interpretation. Consequently, a transaction on imported goods of the same 
kind may be valued differently from one Member State to another. Both the US 
and the EU are members of the WTO. Although the 27 Member States of the EU 
are individually members of the WTO, the EU negotiates and acts as a single 
body.  
 Customs value in the US and the EU is based on the first-sale rule. The rule 
provides that customs valuation of goods sold and resold several times before 
their physical introduction either into the US or the EU is based upon the price 
of transaction between a manufacturer and a ñmiddleman.ò Consequently, since 
the first -sale rule ignores the subsequent sales, US and EU importers lower their 
customs duties.  
 Yet, in 2007, the World Customs Organization (ñWCOò) which is perceived 
as the ñvoice of the global customs communityò provoked one of the most highly 
contested debates within the global customs community and the US trade 
industry. Indeed, as an administrator of the technical aspects of the WTO 
agreements on Customs Valuation and Rules of Origin, the WCO released 
Commentary 22.1, Meaning of the Expression ñSold for Export to the Country of 
Importationò in a Series of Sales. Commentary 22.1 took a clear stand that the 
application of the first -sale rule as the basis for customs valuation should be 
based on the use of the ñlast sale ruleò in a series of sale transactions as the 
correct measure for customs valuation. The last sale rule provides that customs 
valuation should be based on the price paid in the last sale before the physical 
introduction of the goods into a country. As a result, the price of the sale 
between the middleman and the importer would serve as the basis for customs 
valuation.  
 Many have argued that the WCOôs Commentary 22.1 is only advisory. 
However, it has had a significant impact in the US and particularly on the US 
Bureau of Customs and Border Protection (ñCBPò). In January 2008, the CBP 
issued a Notice requesting the abolition of first -sale rule on the basis that its 

EU Importers Can Rest on their Laurels: The Recent 

and Highly Debated Threat to Abolish First -Sale Rule 

in the US Is Unlikely to Cross the Atlantic Ocean  
By Dalila L. Hoover, 3L, Saint Louis University School of Law  
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application is incorrect. Instead, the CBP which strongly embraced Commentary 
22.1 proposed to adopt the last-sale rule. If adopted, the new rule would have an 
enormous and costly impact upon trading companies that have established 
supply-chain structures. They would face higher customs duty costs.  
 The proposal generated instant criticism and opposition from US importers, 
the US trade industry, and even Congress. The CBP eventually withdrew its 
proposal. No change is expected to occur until 2011.   
 On the other side of the Atlantic, EU importers can rest on their laurels. 
Although Commentary 22.1 has generated hot debates in the US, no action in the 
EU is expected at least in the near future. First, the EU customs legislation and 
European Commissionôs guidelines clearly recognize first-sale rule. Second, one 
fundamental difference to the US is that first -sale rule in the EU is actually part 
of the EU customs legislation, third paragraph of Article 147.1 of the Community 
Customs Code Implementing Regulation. To remove first-sale rule will require 
the EU regulations to be modified and all 27 EU Member States to approve the 
changes. Third and last, although the European Commission recently adopted 
the Modernized Customs Code (ñMCCò) that contains rules on customs valuation 
that may reconsider first -sale rule, its first draft published on June 30, 2008 did 
not touch upon the issue of first -sale rule. This may be explained in part because 
no agreement on the proposed text of the first-sale rule has been reached 
between some of the EU Member States that apply the rule differently. Until 
then, the first -sale rule will continue to serve as the basis for customs valuation in 
the EU.  
  If the European Commission were to react to the WCOôs Commentary 22.1 
and subsequently remove the first-sale rule, it will require the amendment of the 
EU regulations and the agreement of the 27 Member States. As of today, there is 
no threat to the future of the first -sale rule in the EU. Therefore, EU importers 
should continue benefiting from the rule and save on customs duties.  
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The increasing use of investor-state arbitrations has created concerns of time, cost 
and caseload of disputes. Recently, there has been an evolution of expedited 
proceedings in arbitral institutions like the ICSID. Tribunals now have the authority 
to dismiss unmeritorious claims in the early stages of arbitration. This note reviews 
the introduction and treatment of one such procedure, namely Rule 41(5) on 
Preliminary Objections in the ICSID Arbitration Rules.  
 
Today, there are almost 3,000 free trade agreements (FTAs) and bilateral 
investment treaties (BITs) between various states. The United States is party to 17 
FTAs and 40 BITs at present. FTAs and BITs facilitate trade and investment flows 
between states and provide protection to investors for their investments in foreign 
shores. Most of them contain dispute settlement provisions that allow investors to 
compel states to arbitrate disputes arising from the breach of BITs in international 
arbitral institutes such as the ICSID. This direct recourse to arbitration has 
eliminated the requirement for investors to exhaust domestic remedies in the courts 
of host states. At present, there are 127 investor claims pending in ICSID under 
various BITs. Investor -state arbitration is beginning to look like national judicial 
proceedings with long delays, expensive ligation and a growing docket of claims. 
 
In 2004, when ICSID began facing a heavy caseload of claims the Secretary-General 
proposed amendments to the procedural rules of arbitration in order to expedite 
proceedings. After consultations with interested parties, ICSID introduced Rule 41
(5) in 2006 that allows respondent states to seek dismissal of frivolous claims in the 
early stages of arbitration. The tribunals can dismiss claims ñmanifestly without 
legal meritò and render an award immediately. The application of Rule 41(5) has 
been addressed by two ICSID tribunals: Trans-Global Inc. v. Jordan (2008)  and 
Brandes v. Venezuela (2009).  
 
Trans-Global was the first tribunal to address the application of Rule 41(5). In Trans
-Global, an American investor brought a claim against respondent state Jordan on 
behalf of his wholly owned subsidiary, Trans-Global Petroleum, in Jordan. The 
claimant alleged a breach of the U.S.-Jordan BIT on three separate claims. Jordan 
filed a preliminary objection under Rule 41(5) alleging the claim as ñmanifestly 
without legal meritò. The Trans-Global tribunal said at the outset that it would not 
consider domestic procedures or other arbitral rulings to interpret Rule 41(5). 
Instead, it looked at the ruleôs legislative history in the Working Papers drafted 
during the proposal and consultation stages. In order to determine the content of the 
rule and the burden of proof, the tribunal bi -furcated the analysis in two parts: a) 
manifestly and b) without legal merit.  
 
For the first part, the tribunal noted first that the ICSID Convention uses the word 
ómanifestlyô in reference to the jurisdiction of the Centre. The travaux preparatoires 
explained the use of term by the parties to mean something that is clear, obvious and 
without doubt. Second, the tribunal noted that ICSID Deputy Secretary -General Mr. 
Antonio Parra explained Rule 41(5) as a procedure to dismiss patently 

Preliminary Objections in ICSID: Rule 41(5)  
By Deepali Lugani, LL.M, Georgetown University Law Center  
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unmeritorious claims . Third, the procedure places strict time limits on parties to 
raise this objection and it requires tribunals to address it in the first few sessions. 
Tribunals have little time to test claimantôs factual assertions. A favorable decision 
by the tribunal disposes the claim and renders an award in favor of the respondent. 
Therefore, to prevent denial of justice for claimants the Trans-Global tribunal held 
that the word ómanifestlyô placed a high burden on respondent states to 
demonstrate the claim as clearly, obviously and without doubt lacking legal merit 
in order to be dismissed under Rule 41(5).  
 
For the second part, the tribunal held that the inclusion of the word legal  
specifically meant analyzing legal and not the factual merits of the claim. The 
tribunal said that it would accept claimantôs fact as true and determine legal merit 
on that basis. Finally, the Trans-Global tribunal held that Rule 41(5) is applicable 
only to patently unmeritorious claims , it requires respondent states to 
demonstrate clearly, obviously and with certainty that investorôs factual allegations 
lack legal basis. An objection under Rule 41(5) is not meant to be an automatic 
suspension of proceedings. This is a discretionary remedy for tribunals to dismiss 
frivolous, vexatious, or inaccurate claims lacking legal merit. In the end, the Trans-
Global tribunal dismissed two out of the three Rule 41(5) objections by respondent 
state Jordan.  
 
The Brandes v. Venezuela tribunal was also faced with the scope of Rule 41(5) 
albeit on different issues. The first issue was whether respondent states could raise 
jurisdictional objections in their Rule 41(5) motion. The Brandes tribunal also 
looked at the travaux preparatoires  and noted that ICSID had addressed this in its 
Working Papers and concluded that Rule 41(5) analysis permitted tribunals to 
address all legal objections including jurisdictional. The second issue in Brandes 
was the interplay of facts and law in the analysis of ñlegal meritò. Respondent state 
Venezuela disputed the facts presented to the tribunal by the claimant. The 
question was whether the tribunal, at this early stage and in its consideration of 
legal merits, was required to resolve disputed facts at well. The tribunal held that 
at this stage it would accept claimantôs facts, which prima facie  seem plausible, as 
true without weighing the credibility of the evidence. For a successful application 
of Rule 41(5), Venezuela had the burden to prove that claimantôs facts that prima 
facie seem plausible, if true, were insufficient to prove violation under the BIT. In 
the end, the Brandes tribunal rejected Venezuelaôs objections and proceeded to full 
hearings. 
 
The increasing use of investor-state arbitration requires internal mechanisms 
within the system to control costs, avoid lengthy proceedings and prevent abuse of 
system. The future of dispute settlement provisions in BITs and FTAs demands 
that investors and states have access to a procedure that is effective and efficient. 
The two ICSID tribunalsô interpretations suggest that a cautious use of preliminary 
objections to expedite proceedings can meet these requirements. 
 
Deepali Lugani is a Canadian lawyer admitted to practice in New York, an LL.M Candidate 
(2010) in International Business and Economic Law at the Georgetown University Law Center.  
The above note is an excerpt from a paper on the Evolution and Application of Motions to Dismiss 
in Investor -State Arbitration by the same author.  
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Around the world, and most recently in the European Union, assisted suicide has 
become a controversial and provocative legal topic. Indeed, the JURIST has reported on 
assisted suicide law and policy in the United Kingdom since 2006, and, most recently, 
scholars, legal practitioners and the general public alike have commented extensively on 
the new assisted suicide guidelines in England and Wales, released on February 25, 2010 
in London. On that day, the Director of Public Prosecutions (DPP), Keir Starmer, after 
heavy and consistent pressure and commentary from citizens seeking clarification of the 
law, released new guidelines for when people will likely face criminal prosecution for 
assisting in anotherôs suicide under the Suicide Act of 1961 (ñthe Actò). The DPPôs role in 
criminal prosecutions for assisted suicide cases is critical because without his 
permission, cases cannot be brought in court at all.  

Almost fifty years ago, the Act legalized suicide yet codified that assisting in 
anotherôs suicide is a crime punishable by up to 14 years in prison. The Act is unique in 
that it criminalizes behavior closely tied to a legal activity: it makes it illegal to assist 
someone to attempt or complete a legal action. In Luxembourg, by contrast, assisted 
suicide is not illegal because suicide itself is legal. The Act therefore stands apart from 
other criminal legislation that citizens may be familiar with.  

Section two of the Act, which has been debated in British Parliament for several 
years, states that: ña person who aids, abets, counsels or procures the suicide of another, 
or an attempt by another to commit suicide, shall be liable.ò Over the past decade in the 
UK, many terminally -ill individuals have sought clarification on what exactly ñaides, 
abets, counsels or procuresò means and what factors prosecutors consider when deciding 
if an assister should be held liable. Terminally-ill patients have sought these 
clarifications in order to assess how, with whom, and where to plan their deaths when 
their illnesses become unbearable. Since June 2008, for example, Mrs. Debbie Purdy, a 
British woman suffering from multiple sclerosis, has fought to clarify the law by seeking 
judicial review of the Act and asking for specific explanations from the DPP. Her efforts, 
along with those of thousands of other UK citizens, helped to usher in the February 
rules. Mrs. Purdy wanted to ascertain how likely it would be that her husband would be 
criminally prosecuted if he helped her end her life when her illness became too 
debilitating. Her efforts and those of others in her situation have become fully realized 
with the publication of the new guidelines, which provide essential tools for prosecutors, 
patients, and potential assisters for determining criminal liability. And, while they only 
apply in England and Wales, Northern Ireland possesses a nearly indistinguishable 
statute from the Act.  

Although the DPP stressed that cases will be analyzed on a case-by-case basis, he 
emphasized that the motivation of the assister, such as compassion for a loved one, self-
interest, or a ñdarker motiveò will be heavily focused on, while other factors will also be 
taken into consideration when deciding whether or not to criminally prosecute 
individuals. Interestingly, even if the assister would benefit slightly from the victimôs 
suicide, having a benevolent motive would very likely relieve the assister of criminal 
liability. Other factors that prosecutors will now consider include the mental state of the 
victim, whether or not the suicide and the assisterôs role was reported to law 
enforcement officials, whether or not there was a discussion between the assister and the 
victim of possible options other than suicide, the age of the victim, the degree of 
assistance provided, the relationship history of the assister and the victim, and the 
persistency of demands from the victim. Importantly, previous legal guidance that 
criminal prosecution would be less likely if the assister was a family member or the 
victimôs close friend is eliminated with the new principles. The new guidelines assure 
Mrs. Purdy, for instance, that her husband would likely not be prosecuted. They provide 
relief not only for her but also several other terminally -ill patients who wish to know 

The Evolving Law on Assisted Suicide in the United Kingdom  
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under what circumstances family members or friends may be prosecuted. In Mrs. Purdyôs case, she 
affirmed that the new rules made her life more fulfilling and happy because she did not feel the need to 
plan ending her life while she was still physically able to do so and could wait to seek the assistance of 
her husband at a later point in time. The new rules are however but one element of the continually 
albeit slowly changing nature of assisted suicide law in the United Kingdom.   

Some groups, including disabled and elderly care advocacy groups such as the Scope Charity in 
the UK, are opposed to the new principles, and argue that they essentially legalize euthanasia and put 
vulnerable, ill patients in pressured situations. The groups argue that the new rules make it easier to 
end someoneôs life without the patientôs consent and persuade an ill or disabled patient to commit 
suicide rather than continue to use medical resources and time. Yet, other groups, such as Dignity in 
Dying, strongly support the new guidelines as being rightfully respectful of personal autonomy, human 
dignity and individualsô rights to be free from emotional and physical pain. They also assert that 
focusing on the motives of the assister rather than the characteristics of the patient alleviate terminally -
ill individualsô monetary and time concerns when it comes to travelling to foreign jurisdictions such as 
Switzerlandôs to obtain assistance in dying at the Dignitas clinic, for instance. Still others argue that the 
new rules do not change the letter of the law at all and are therefore unremarkable.  

Yet, it is undoubted that the new principles add critical information to the existing law as 
enshrined in section two of the Act. They also signal and make real a growing public need to define and 
elucidate the law so that citizens understand how to behave to potentially avoid punishment. In 
Scotland, for example, while suicide is not a crime, just as in England and Wales, the law on assisted 
suicide is unclear and lacks legal certainty. This may lead to a growth in the publicôs desire for a 
clarification of the law in the coming years in Scotland, as it did in England over the past ten years. The 
DPPôs elucidation for England and Wales, then, promotes legal certainty and prevents ex-post facto 
judgments, thereby promoting legal fairness as well. Whatever oneôs views are on the subject of assisted 
suicide, the importance of fairness and legal certainty is uncontested in a democratic society and should 
be welcomed. And, while the substantive letter of the law, or the Act, has not been amended by 
Parliament (despite recent attempts), the jurisdictional elements (for bringing a criminal case in the 
first place) have changedðor have been publically disclosed and outlined.  

Since the new jurisdictional elements for initiating a case focus heavily on the motivation of the 
assister rather than the characteristics of the victim, they may alsoðalthough slowlyðbe signaling a 
trend toward decriminalizing assisted suicide in certain cases in England and Wales where the assister 
is deemed ñinnocentò. This trend would bring the law in the UK into closer alignment with other 
European countriesô laws on the subject, such as those of Switzerland, Belgium, Luxembourg, the 
Netherlands and even American states such as Oregon, where the laws on assisted suicide focus on the 
mens rea of the assister (a physician, loved one, friend or other), are more liberal than in the UK, and 
permit assisted suicide under certain enumerated conditions. The law in Switzerland, for instance, 
provides that ña person who, for selfish reasons, incites someone to commit suicide or assists that 
person in doing soò will be held liable if the suicide is attempted or completed. If the assister shows 
ñdecentò motives, however, and does not commit the killing act but only facilitates the victim to do so, 
the assister will not be held liable. In principle, this looks similar to the new UK clarifications, under 
which an assisterôs motives are very closely scrutinized. The difference between these laws, one may 
posit, is that one explicitly codifies the law in statute while the other includes legislation with non -
exhaustive guidelines or codes of decision-making for prosecution.  

The February guidelines, then, seem to focus more on the discretion of the prosecutor than on 
the substantive law of assisted suicide. Indeed, it is unlikely that the Act itself will be amended in the 
near future, as the public debate in the UK is great and amendment will most definitely entail political 
consequences for members of both houses of Parliament. Yet, the new rules demonstrate one stage in 
the evolving process of the law, which provides legal certainty and fairness, quells public desire to 
understand the law and slowly comes into further de facto if not de jure alignment with other European 
assisted suicide laws. Perhaps in the future, attempts will be made to codify the February guidelines to 
some extent, as they are codified in Swiss law. This would be a positive step towards increasing legal 
certainty and public awareness of the lawðon both sides of the debate.    
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After the 2008 financial crash, caused mainly by the failure of Mortgage -Backed 
Securities (MBS), the securitization activity decreased due to the resentment of markets 
and had not yet recovered by the end of the first quarter of 2010. Specialists believe that 
Collateralized Debt Obligations (CDOs)ïvehicles that repackage cash flows from bonds, 
loans and asset backed securities into new securities and distribute them to new investors 
in tranches, assuming different grades of riskðwill not be seen for a while. 
However, the securitization mechanism still remains strong in its rationale of being a 
proper tool for collecting the present value of future cash flows and diversifying risk.  
The securities market is there to complement bank lending, but it is not regulated as the 
banks areïno central bank, no similar capital requirements, no contingency system for 
the event of failure such as the FDIC, etc. Indeed, securitizationïthrough Special Purpose 
Vehicles operating off banksô balance sheetsðis often used by banks to cut their capital 
requirements.  
Further, it is crucial to realize that securitization helped moving from an ñoriginate and 
holdò financial system into an ñoriginate to distributeò scheme. The latter provides 
incentives for the originators of the transactions which cash flows will be securitized, to 
originate transactions including those that they would never ïrationally speakingð 
generate if they were to keep them waiting for repayment given the high risk of those 
operations. That is possible since by virtue of the securitization process the risk is 
transferred by the originators to the next link in the investment chain ïusually investment 
banks and other institutional investors ðand the same process continues with risk 
shifting to the last link. Thus, incentives exist for originators to disregard how risky the 
transactions they originate are.  
Nonetheless, if the investors acquiring those risky assets were to run proper due 
diligence, they would detect the flaw in them and there would be no purchasers for the 
risky products. But lazy investors who did not want to do due diligence on the underlying 
assets decided to rely on non-liable third party analysis ïsuch as that from Credit Rating 
Agencies (CRAs). In turn, CRAs did proper due diligence and found potential problems 
with certain underlying assets. However, they were happy to assign AAA ratingïthe best 
rating possible, the one that allows many institutional investors to invest in securities, so 
long as those assets were ñinsuredò by the ñsafeò protection of Over-The-Counter 
derivativesïmainly Credit Default Swaps (CDS). Thus, each party was relying on the 
analysis made by the subsequent party in the investment chain. 
In the end, the most relevant part of that chain, the people who are supposed to generate 
the cash flow that will be distributed among the other parties in the investment scheme ï
i.e. the mortgage takersðdid not have the resources to do so and the insurance 
companies realized that their ex ante calculations were not precise enough and they were 
not able to comply with their commitments under the CDS.  
It was not possible to save a business that carried a flaw in its conception: everybody was 
expecting to make money out from an expected cash flow that was to be generated by 
people who lacked of proper resources to do soïthe sub-prime mortgage debtors. 
One of the lessons from the crisis is that no regulation would ever be enough to protect 
investors who decide not to run proper due diligence analysis. And the existence of that 
kind of investors is not due to the securitization system since free-riders exist in and out 
the financial markets.  
However, looking at responsible investors who duly analyze their transactions, proposals 
for new regulation are being drafted with focus on transparency by requiring major 
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disclosures and up-to-date information both on the underlying assets and the OTC 
Derivatives of a securitization process. Moreover, avoiding the undesired incentive that 
allows originators to operate without regard to the riskiness of the assets they securitize 
seems to be an additional objective of the rules to come. The most desirable regulation 
should put everyone in a better-off situation ïPareto Superiorðwithout affecting the 
essential rewards and punishments of capitalismïas ex post bailouts doïand the 
effectiveness of the securitization system. 
New regulation is expected on Hedge Fundsïpools of wealthy investors that are major 
users of securitization and derivativesïused to ñhedgeò securities against relevant risks, 
and the securitization mechanism itself.  
Organisms around the world are working on potential new rules for the financial 
system. At the cross-border level, the G-20, the Basel Committee, and the International 
Organization of Securities Commissions (IOSCO) are some of the organisms concerned 
about the future of securitization. At the domestic levels, the structure of regulators is 
being reconsidered so it will not be strange to see some changes in the structure and 
rules of the American Securities and Exchange Commission (SEC) and the British 
Financial Services Authority (FSA), among other regulators. 
Along that process, international coordination is of the essence to avoid an undesired 
forum shopping situationïe.g. if the US tightens its rules, financial business will fly to 
other more flexible jurisdictions as long as the benefits exceed the costs. That is why it 
is expected that the American and British reforms will lead a path to be followed by 
other jurisdictions, in particular by the countries that are members of the Organization 
for Economic Co-operation and Development (OECD). 
To no extent can securitization be regarded nowïafter the 2008 collapse that still 
spreads its effects on the global economyðas a risky process. The same applies to 
derivatives. They are sophisticated instruments that aid in shifting and balancing risks 
and returns. However, given their potential for harm, they should be used by 
responsible market players with enough knowledge of what they are doing.  
In that scenario, new rules showing that we learn from our mistakes will be welcome to 
allow a better use of the already known tools. Several bills and proposals for new 
legislation are under analysis in major jurisdictions around the world and a new era for 
securitizationïand for the financial marketsðis expected to begin soon. 
 
 
Gustavo L. Morales Oliver is an Argentinean Attorney and 2010 LL.M Candidate at the 
University of Illinois College of Law. He also holds a Master and Specialist Degrees in Finance 
from the Universidad de San Andrés (thesis in process). He began his career as in-house 
counsel and in 2006 he joined Marval, OôFarrell & Mairal in Argentina, practicing Business 
Law.  
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After a long dispute, the case concerning Pulp Mills that confronted Argentina and 
Uruguay is about to end. The International Court of Justice will deliver its 
decision next April 20 th 2010. What is most interesting is that, according to recent 
press releases, both states have started to plan jointly how to enforce the 
judgment.  

Over the past years, both neighboring countries have been differing on the 
construction of pulp mills on the Uruguay River, a joint boundary between the 
two nations governed by the Statute of the River Uruguay (1975). This bilateral 
Treatyðaimed at regulating the uses, activities and conservation of the river- 
requires prior mandatory consultation and agreement between both states on 
matters related to the waters of the river. Argentina argued that it was not 
properly consulted under the Statute, and stated that pulp mills polluted the river. 
Uruguay held that the plants were a source of new employment, and denied the 
environmental impact, as well as the unilateral action.  

One of the highlights of the controversy has been the longstanding popular 
involvement that awakened. As a matter of fact, the case not only divided two 
countries, but two local cities (Gualeguaychú, Argentina ï Fray Bentos, Uruguay) 
separated by the river with antagonistic positions. Environmental protests, every 
time more and more organized, emerged from the Argentinean side and lead to 
bridge blockades that enabled transit between both countries.  Uruguayans 
condemned the environmental claims, and supported the plants as tool for 
economic development. As a result of the blockades, transportation and tourism 
were seriously hindered. Political and social tensions grew rapidly. 

In order to cease with the conflict, in 2005 both countries decided to create a Bi-
National Commission purported to analyze the environmental impact of the pulp 
mills, by providing some clearing to the turmoil. The attempt failed as well leaving 
bilateral relations more deteriorated.  

Having exhausted bilateral negotiations, in 2006 Argentina filed the case with the 
International Court of Justice, alleging that the breach of the aforesaid treaty 
encompassed international responsibility. The jurisdiction of the tribunal was 
based on the compromissory clause provided by the Statute. Both parties sought 
unsuccessfully for provisional relief: Argentina in favor of suspending the pulp 
millsô construction, Uruguay to move Argentina from preventing continuous 
blockades to the international route.  

Proceedings before the Hague Tribunal were accompanied by social protests and 
resulted in more distant relation between the countries that were extremely felt in 
the political arena. Crisis reached the regional scenario with discussions held at 
the MERCOSUR (Common Market of the South) instance, the regional trade bloc 
formed by Argentina, Brazil, Paraguay and Uruguay after the Treaty of Asunción 
(1991) to establish a common market by protecting free movement of goods, 
services and capital. Frontier blockades originated by Argentinean demonstrators 
heated discussions as they undermined summer tourism. Uruguay instituted 

Argentina and Uruguay, Awaiting the Pulp Mills Case 

Decision, Return to Bilateralism  
By Nuria E. González, LL.M Candidate 2010, University of Illinois at Urbana -Champaign 
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proceedings under the MERCOSUR Dispute Settlement System set forth by 
the Protocol of Olivos (2002). An ad hoc arbitral tribunal rendered an award 
that partially benefited Uruguay.  

So, where are we now? The long wait to the judgment rendered by the 
International Court of Justice is about to end. But, in the meantime, some 
things have mutated. Whereas nationals of both countries have not modify 
their stands, current political circumstances seem to be different from the 
early days of the conflict. Basically, as a result of the (Uruguayan) presidential 
and parliament elections, there are better intentions.  Ballots occurred in 
Uruguay on November 29th 2009 refreshed the exhausted airs of the conflict 
with a new leadership headed by new President Jos® Mujica. Argentinaôs case 
was different. Although elections were held in 2007, the taking of office in the 
Executive Power was a mere shift from Mr. Kirchner to Mrs. Kirchner. Yet the 
new Uruguayan Executive refreshed the exhausted airs between the parties 
that featured the rule of former President Tabaré Vázquez. Willingness to 
cooperate is more present. 

Years ago when the conflict started, parties responded with bilateralism with 
the establishment of a joint commission aimed at analyzing the effects of the 
pulp mills.  

After years of contentious proceedings, bilateralism seems to be back. Today, 
parties do not expect passively the result of the case. Executive Powers of both 
countries agreed thatðirrespective of the outcomeðthe judgment would be 
enforced.  

This shift is not only beneficial for both nations, but also for the MERCOSURð
somehow weakened by this international dispute among two of its members. 

Governments are attempting to restore their deteriorated relations and 
committed to work jointly in the implementation of the judicial decision that 
will be shortly rendered. One alternative under analysis is appointing the 
C.A.R.U. (Comisión Administradora del Río Uruguay), to handle the 
enforcement. C.A.R.U. is an international organization established by the 
Uruguay River Statute in order to secure a better utilization of the river, as well 
as cooperation between the its signatories. Should this be the path undertaken, 
both international jurisdiction and its enforcement would have been possible 
in virtue of the Uruguay River Statute.  

Should this idea prevail, we would be back at the starting point, at least 
institutionally speaking, as countries keep on 
relying on their mutual relations to settle 
their differences or implementing the third -
party decisions that solve them. 

 

 

 

Photo Credit: Presidencia de la Nación Argentina.  
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Summary and Introduction  
 There are many things you can do as a Section member that are inexpensive, if not 
free of cost (except for time and effort, of course).  You will get more out of your Section 
membership (it was free, but stillé) if you get involved in some of the Sectionôs activities.  
As I learned in undergrad, ñyou get out of it what you put into it.ò  This essay will discuss 
the different ways you can get involved with the ABA Section of International Law, many 
of them with little or no expense, and how a little creativity can make for a positive and 
beneficial Section experience. 
 
Committees  
 The first thing I recommend you do is to join a committee; in particular, I recommend 
that you join the Law Student, LLM, & New Lawyer Outreach Committee (Outreach).  
The Outreach Committeeôs primary function is to serve as a primer for future Section 
involvement by giving law students an opportunity to demonstrate their leadership 
capabilities to the Section.  Frequently, as has been my personal experience, a leadership 
position on the Outreach Committee can lead to ñbigger and better things,ò such as 
planning a seasonal meeting or involvement with a Section-wide Committee (e.g., 
Diversity, Membership, or Technology).  This is not to say that you canôt get involved with 
one of the Sectionôs other 60+ committees as a law student-  in fact, many of the other 
committees encourage it-  but the Outreach Committee is a great place to start.  If you are 
interested in joining other committees beside Outreach, then I would suggest joining 
those committees which are interesting in terms of their geography or practice area.  
Committee membership in the Section is free and unlimited.  
 Once youôve chosen to join a committee, pause to look at what that committee has 
planned for the Section year (August-July) that interests you.  Once you find something, 
contact the committee leader whoôs responsible for that project, program, or initiative 
(whatever it may be) and express your interest (contact the committee co-chairs, too).  
My approach to Section involvement was exactly that-  I focused on doing one task to the 
best of my ability (i.e., I treated it like a job) and the result was that in less than a year, I 
was appointed to Vice-Chair of the Outreach Committee, and Co-Chair the year after that.  
Whatever you do, though, just make sure that you treat the responsibility with the utmost 
care.  Remember, your reputation is at stake as well as the reputations of the people who 
gave you the responsibility. 
 I would also strongly suggest you join committee listserves.  On each committee web 
page, there is a link to join its listserve.  The committee members use the listserve to keep 
each other informed about activities to discuss current issues in their particular area of 
international law.  This can be a great resource for keeping up with whatôs going on with 
committees in which youôre interested, but may not have the time for full involvement.  
Tip:  To control the e-mail volume, set up a rule in Outlook or your preferred e -mail 
software to automatically send listserve messages to a special file or files.  I do this myself 
and it works very well.  
 
Publications  
 The Section has a number of publications to which law students may submit their 
work.  These publications include The International Lawyer , which is the Sectionôs 
quarterly scholarly journal; The International Law News (ILN) , which is the Sectionôs 
newsletter; and The International Law Students News (ILSN) , which is the Sectionôs e-
newsletter that was created expressly to provide a medium for law students to publish 
and edit their written work.  The ILSN is currently a semi -annual, electronic publication 

How to Do the Section on the Cheap  

By Russell W. Dombrow, Co-Chair, Law Student, LLM, & New Lawyer Outreach Committee; 
Vice-Chair, Young Lawyersô Interest Network (YIN); Co-Chair, 2009 Fall Meeting  
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and follows publication guidelines similar to the ILN.  
 ABA International also publishes several books on different areas of international law.  
The Section is also branching out into podcasts and other media.  Law students, including 
foreign attorneys who are pursuing LLM or JD degrees in the United States, are strongly 
encouraged to submit articles for publication to the ILSN, as well as the rest of the 
Sectionôs publications.  As Iôm sure youôve heard and read elsewhere, getting published is 
an excellent way to enhance your professional credentials.  Currently, YIN is seeking 
attorneys and law students, especially those licensed in the U.S. and another jurisdiction 
(e.g., the Netherlands), to assist with a project that deals with U.S. attorneys getting 
licensed outside the United States.  Please contact YIN Co-Chair Nancy Matos at 
Nancy.Matos@bakernet.com to express your interest and get more information.  
 
Programs  
 Law students can produce programs for the Section and do so without having to do 
more than invest their time and energy.  These programs can be for CLE credit.  The 
Section is encouraging more programming outside of seasonal meetings.  Producing a 
program can be a great enhancement to your professional credentials.  If you are 
interested in producing a program, then please contact Outreach Vice-Chair Amy Aiq, who 
is overseeing the Outreach Committeeôs Programs efforts, at AAiq@temple.edu or 
Programs Officer Yee Wah Chin at YeeWah.Chin@gmail.com. 
 
Pathways to Employment in International Law  
 I would also suggest that you attend or produce at least one ñPathways to Employment 
in International Lawò (Pathways) is a great way to get involved with the Section.  Whatôs 
more, you donôt have to go anywhere to do it necessarily; it can come to you.  Pathways is 
where law students get to hear from international law experts about what has been, can be, 
and should be done to get a job practicing international law.  The program is conducted 
through the Sectionôs seasonal meetings, but also at law schools throughout the country 
and events around the world.  The Section would be happy to arrange a Pathways program 
at your school-  all you have to do is ask.  Caveat:  there do have to be attorneys practicing 
international law who are able to travel to your law school to give the presentation, so that 
can pose a logistical challenge on occasion.  However, the Section is working on the 
feasibility of providing Pathways via teleconference or webcast to expand the programôs 
reach to those schools.  If you are interested in setting up a Pathways program at your law 
school, then please contact Angela Benson, the Sectionôs Director of Membership, at 
BensonA@staff.abanet.org.  When inquiring, please let Angela know whether your school 
has teleconference or webcast facilities in case logistical issues arise. 
 
ñBrown Bagsò 
 ñBrown Bagsò are non-CLE programs that can be held at law schools, law firms, or 
elsewhere.  They can be quickly organized (sometimes on 2-3 weeks notice, especially with 
a ñhotò topic) and are generally offered on a complimentary basis to attendees.  ñBrown 
Bagsò can also be set up as a teleconference, although a fee is normally involved.  This can 
be a great way for you to network with local attorneys practicing international law by 
getting them to speak at, or attend, your ñBrown Bagò (i.e., work with your law schoolôs 
alumni association to get local alumni back to school). 
 
CLE Teleconferences 
 CLE Teleconferences can be done in-person, by phone, or both.  These require more 
work and planning than a ñBrown Bag,ò but are well worth the effort.  Again, CLE 
teleconferences are a great way for you as a law student to network with practicing 
attorneys, whether they are speaking at your program or just attending it.  Another great 
thing about CLE teleconferences is that they can be set up so no one has to travel 
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anywhereðeverything can be done over the phone, or more ambitiously, via the Internet. 
For example, back in February, I helped to organize a CLE teleconference called ñThe Nuts 
and Bolts of International Arbitrationò at Georgetown with Ingrid White, the Law Student 
Division Liaison and a Georgetown student.  With help from the Section staff and a great 
panel, we had approximately 175 people in attendance by phone and in person and 
received the 2009 Best Teleconference Award from the Section.  Ingrid and I produced 
this program not because we wanted to win an award (although that was nice), but 
because we saw this as a great way to improve our professional credentials and to share 
information with law students and attorneys about what we think is an exciting area of 
law. 
 
Seasonal Meeting Programs 
 I know what youôre thinking:  ñThereôs no way I can afford to attend a seasonal meeting 
just to put on a program.ò  You thought wrong!  Producing a seasonal meeting program 
does not necessarily require you to attend the meeting, although it would be great if you 
could attend.  Seasonal meeting programs are comparable to CLE teleconferences in terms 
of CLE credit being offered and the benefits you can receive from producing such a 
program.  Sometimes they are also offered as teleconferences in addition to the in-person 
format, but this is done on a more limited basis at seasonal meetings.  There are 4 seasonal 
meetings annually:  the Fall Meeting, the Mid -Year Meeting, the Spring Meeting, and the 
Annual Meeting, with the Spring and Fall Meetings being the largest of the 4.  Program 
proposals are accepted for seasonal meetings generally 8-11 months before the meeting 
takes place; the next ñwindowò will be opening for the 2010 Fall Meeting in Paris in mid-
November and will likely last through the end of the year or early January.  An 
announcement will be made by the Section soon. 
 So, if youôd like to propose a program, but donôt think you can attend the meeting, then 
donôt let that discourage you from making the proposal.  The important thing is that if 
your proposal is accepted, the moderator and speakers are able to attend.  Again, this is a 
great way to boost your professional credentials and to network with practicing attorneys, 
and can be done without the expense of attending the meeting.   
 
Seasonal Meetings  
 I concede itôs almost always a challenge for law students to attend the Sectionôs 
seasonal meetings, primarily because of the expense.  I remember when the Section held 
its 2005 Fall Meeting in Brussels, I saw what the group rate was for the hotel and quickly 
added that to what airfare from Miami to Brussels would be and said ñno way.ò  However, 
what I failed to do was to be creative.  But before I explore creativity with you, let me just 
say this:  if thereôs a Section meeting being held where you attend law school, or elsewhere 
that lodging & transportation might be inexpensive for you, then GO TO A SEASONAL 
MEETING!  
 The biggest obstacles a law student faces when deciding whether to attend a seasonal 
meeting:  transportation to and from the host city and lodging once you get there.  Here 
are some tips for dealing with both, as well as some other things, that can make attending 
a seasonal meeting more within the realm of financial possibility:  
 
Transportation :  This is the aspect thatôs probably least in our control, but there are still 
things that can be done.  Drive or take the train, if possible, as opposed to flying, especially 
if the meeting is in Washington or New York (the Spring Meetings are held in 1 of these 2 
cities each year).  If flying is required, then investigate alternate airports for less expensive 
flights.  For example, if the Fall Meeting is being held in Miami, then look at the Fort 
Lauderdale airport as an alternative.  Generally, flights are cheaper to FLL, and some 
airlines, such as Southwest, fly to FLL instead of MIA.  Also, look at aggregator websites 
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such as SideStep (a personal favorite) and Priceline.  The ABA also has discounted travel 
arrangements for members.  Once you arrive, if there is good mass transit, as in 
Washington or New York, consider getting a discount card to save money on getting 
around. 
 
Lodging :  This is more in our control than transportation, so more creativity is available.  
Assuming that you do not have friends or relatives with whom you could stay with, then 
consider a hotel other than the one where the meeting is being held.  While the Sectionôs 
meetings staff does a phenomenal job getting great group rates for our meetings, 
sometimes even thatôs not enough.  The Section tries to make alternate arrangements 
available, as with the 2009 Fall Meeting, but if that doesnôt happen, then look at less 
expensive hotels and hostels that are within a reasonable distance to the hotel.  Typically, 
that is what I do.  For example, at the 2009 Fall Meeting, even though I was one of that 
meetingôs Co-Chairs, I stayed at one of the alternate hotels we arranged with a boutique 
hotel chain in the area for less than 1/3 of what the group rate was at the Eden Roc.  When 
I attended the 2007 Fall Meeting in London, I found a hotel that was 1/5 of what the 
Grosvenor House group rate was for that meeting.  Other students and young lawyers 
whom Iôve spoken with have done similar things to attend the Sectionôs seasonal meetings. 
 
Volunteer :  One way you can conserve funds is if you volunteer some of your time at the 
meeting in exchange for a waiver of at least a portion of your registration fee.  This can 
make attending a ticketed event more affordable.  Also, it will provide you with an 
opportunity to interact with Section staff and leadership more closely, which can lead to 
improved networking opportunities.  
 
 If you are interested in helping with the planning of law student and young lawyer 
activities at a seasonal meeting, then please contact Outreach Committee Vice-Chair 
Cassandra Spring at Cassandra.Spring@gmail.com. 
 
Conclusion  
 
 Hopefully, this essay has provided you with some inspiration to take advantage of your 
Section membership.  With a little creativity, you can have a meaningful and beneficial 
experience as a member of the ABA Section of International Law, and of course, a 
meaningful and beneficial career as an international law practitioner.  
 
Note:  Portions of this essay have been based on ñ10 Ways to Become Active in the 
American Bar Association Section of International Law,ò which is available at http://
www.abanet.org/intlaw/committees/constituent/ls_nlo/getinvolved.shtml , as well as 
from various parts of the Sectionôs website and 2008-09 Leadership Manual. 
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Summary and Introduction  
Throughout the 25 years during which I have advised law students and young lawyers about attracting 
potential employers, I have returned often to some simple techniques. These methods have become even more 
effective with the introduction of modern IT modalities. I have been asked by the Section of International Law 
(ABA International) to summarize these approaches.  In response, below I have described a cluster of related 
activities, techniques, and attitudes that have worked for my students and others. The governing thesis is that 
one should contribute to endeavors that predictably pay dividends to those who demonstrate skill, reliability, 
energy, and devotion; properly chosen, these activities exploit oneôs gifts while refining professional tools of 
lasting utility. Throughout the process, one looks for the ñlow-lying fruitò ïthat is, opportunities that are 
easily within grasp and that capitalize on oneôs comparative advantage. Whenever possible, moreover, one 
finds ways to turn one deliverable into several. 
The process starts by taking an inventory of oneôs tools, gifts, and interests. In particular one considers such 
things as: a facility with languages, natural organizational skills, deeper than average IT savvy, math gifts, out-
going personality, writing ability, and special subject matter insights derived from distinctive studies or 
employment.  The second and equally important step is to determine given the forgoing inventory the 
substantive areas with which to associate for purposes of a five-year planïareas to which one will comfortably 
be tethered while strengthening his or her ñbrand.ò 
 
The Pen is Mighty, and Useful  
Having selected a substantive area with which to associate, adopt the habit of contributing short case-notes, 
updates and the like to those newsletters, blogs, and list-serves likely to reach your future law-practice 
colleagues. No matter how informal the format, ensure that these compositions are well-written, analytically 
tight, grammatical, concise, clear, and reliable. They should also be free from sarcasm, slogans, negativity, and 
unprofessional tones. These contributions ultimately become evidence supporting a claim that the author 
would complement the efforts of other lawyers doing important work.    
As byproducts of the foregoing efforts, soon one has: 
 1] A name in the public domain associated with a particular area of law; 
 2] CV entries under the heading "Publications;"  
 3] Good writing samples to distribute as follow -up to new professional acquaintances met at conferences and 
elsewhere; and 
 4] New contacts among editors and recipients of your writings.  
  
The Amplification Technique  
Under the low-hanging fruit principle, one should attempt to have the above described work, or derivative 
thereof, re-published by another service, bar journal, or other vehicle for extending your audience. Anything 
worth publishing once, is worth publishing three times! (Merely keep the copyright or insure that the first 
publisher grants the right to reprint the work in whole or in part). Thus, four tight paragraphs contributed on 
separate occasions to a list-serve discussion about, e. g, the domestic effects of ICJ judgments, might appear 
again in a review of a newly published book on the ICJ, which in turn might become (after some re-working) 
commentary that introduces a ñselected bibliographyò on the ICJ to be published in a committee newsletter 
(or perhaps the INTERNATIONAL  LAWYER). 
Note that the four paragraphs deployed seriatim, the book review, and the bibliography probably draw on the 
same core research yet might well reach different audiences. Together they would require far less work than a 
traditional law review article. Ironically, the exposure received from the more exhaustive work will likely be 
less than that generated by the series of mini-projects. Of course, nothing prevents one from using all of the 
above mini-works in producing such an article to exhibit the complete spectrum of writing abilities. (And with 
the long article, the amplification process of course begins again, leading to perhaps five derivative 
publications). Regardless, the objective is to become known, even if only by name, as someone who keeps 
current, endeavors to advance the profession, exercises good judgment and self- restraint (by being selective), 
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avoids political rants, and takes the time to write well (particularly noticeable in a world of on -the-fly text 
messaging). 
 
Respect the Power of the Listserve  
List -serves represent an inexpensive way to distinguish oneself, orïfor ill --to suggest to an important group of 
readers that the writer should not  have been entrusted with such a powerful medium.  Occasionally, the 
informality of an electronic medium induces the careless among us to trade in gossip, or to otherwise seem 
pedestrian. It is better to be well-versed in the terms of use, to understand the dangers of ñreply allò when 
potential readers number in the thousands, and to not rule out anyone as a potential recipient of what is 
written. To the extent possible, one should know with whom the conversation is being had, and assume that 
potential employers will be among the readers.  Further, one learns to help the reader determine her interest 
in your message by providing good subject descriptions, to avoid sending unsolicited attachments, and by 
observing other examples of practical etiquette that demonstrate common sense. 
ABA International Committees are of course a vehicle through which to interact with a self -selecting group of 
colleagues with common interests. These potential colleagues range in their professional lives from law 
students to retired former partners from major international firms. Since Section committees recruit leaders 
based on demonstrations over time of skill, energy, reliability, initiative and teamwork, committee 
involvement is an effective way to both hone oneôs professionalism while contributing to an enterprise that 
generations of lawyers have found worthy. 
 
The Early Bird (Plan Your Work, Work Your Plan)  
For law students, opportunities available within ABA International are particularly good examples of low -
hanging fruit. Student membership fees are negligible, and there is room for a law student to make concrete, 
positive suggestions regarding, for instance, activities the Section might undertake to advance the prospects of 
young lawyers. The permanent staff at the ABA is exceedingly capable, but operates to full capacity most of 
the time. The Section's leaders are all unpaid volunteers--from the Chair of the Section on down. 
Nevertheless, given the dozens of committees, the many task forces in place, and other of the Sectionôs 
subsidiary units, there is likely to be a functioning group relevant to an expressed need or innovative idea. 
The Sectionôs volunteer-based model presents many points of entry for young lawyers and law students. It is 
well-structured for those with discipline and a plan. Still using ABA International as an example, consider a 
certain recent law graduate. When at the Spring meeting our young lawyer arises early, attends the committee 
breakfast meetings with a shortlist of committees in mind having consulted the various committee web -sites. 
Her goal is to match a committee to her chosen branding area. Having settled on one, she looks for chances 
(modest at first) to volunteer. Perhaps at the meeting itself, perhaps later by way of follow-up email, she 
suggests to the Committee Co-Chairs: "I would be glad to help identify material for the Year -in-Review 
(YIR)ò (one of the Committee's major deliverables due each November). Upon reflection, and further 
discussion with those responsible for the next YIR, she agrees that because of her linguistic ability she will 
contribute a report on an arbitral award not yet in English ï a YIR feature now to be included only because 
she, a previously unknown young lawyer, volunteered! (As it turns out, the new award was important and 
inspired a Fall Meeting program, which she in turn helps to organize). One year down, four to go! 
In the ABA and other such organizations, if one faithfully attends, is patient, affable, dependable, and always 
pursues quality, that person will be noticed. To fully exploit such opportunities requires the same kind of due 
diligence that lawyers perform throughout their career; that is, one must invest time to learn who the players 
are and how the organization is constituted. As noted above, much can be learned by visiting, in the case of 
the ABA International, the home pages of the Section and of the various committees. It is useful also to study 
the law firm bios of those with whom one is to interact ïespecially leaders and past leaders. These bios will 
help identify areas of common interest, will exemplify successful career paths, and will acquaint the 
newcomer with persons most likely to have insight about where the Section has been, where it is going, and 
how best to participate in its future.  
 
While in the Hunt ðJob Status  
In preparing to thrive, one should remember that some of the most successful lawyers have been unemployed 

or under-employed for considerable stretches during their careers. Many have operated without steady 
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April 5 -9, 2011  

Washington, DC  

Upcoming  

Section Activities  

salaries for extended periods after law school only to eventually land the 

perfect assignment. Others who did not make partner have started their own 

firms and prospered while their former firms crumbled from within. 

Regardless, there is no shame in being in search of your ideal job, and there 

should be no compunction in accepting interim contract work to reduce 

lingering student debt. The goal should be to pull as much learning as 

possible from each assignment, while not abandoning oneôs five year plan 

and related branding activities. The essence is to play to oneôs strengths, 

adopt a strategy, be disciplined but not obsessive about its execution, and be 

the kind of person that other lawyers find reliable and personable.  

(Continued from page 19) 
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