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Mark McClellan, M.D., Ph.D.
Administrator

Centers for Medicare & Medicaid Services
Room 445-G

Hubert H. Humphrey Building

200 Independence Ave., SW

Washington, DC 20201

Re: CMS-1727-P; "Medicare Program; Provider Reimbursement
Determinations and Appeals"; Proposed Rule (69 Fed. Reg. 35716
(June 25, 2004)); Public Comments

Dear Dr. McClellan:

The Health Law Section of the American Bar Association (the “Section”) is
pleased to submit these comments concerning the June 25, 2004 publication by the
Secretary of the United States Department of Health and Human Services (“DHHS”) and
the Centers for Medicare & Medicaid Services (“CMS”) of the notice of proposed
rulemaking entitled “Medicare Program, Provider Reimbursement Determinations and
Appeals” in the Federal Register (69 Fed. Reg. 35716 (June 25, 2004)). The views
expressed herein are presented on behalf of the Section.! No Government attorneys or
professionals participated in the drafting or submission of these comments. The views

expressed in these comments should not be construed as representing the policy or views
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' A membership task force of the Health Law Section consisting of Daniel A. Cody, Thomas E.
Dowdell, Ryan P. Hooper, Anita Lee, Kenneth R. Marcus, and Robert L. Roth, participated in the
preparation of the Section’s comments.
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of any Government participant in the Section, its Council, or its Interest Group
leadership. The comments have not been approved by the House of Delegates or the
Board of Governors of the American Bar Association and, accordingly, should not be

construed as representing the position of the American Bar Association.

I. Introductory Remarks

The proposed rule is a welcome development for several reasons.

First, at the present time one must consult a patchwork quilt of authority for
procedural guidance. In addition to the Medicare statute and regulations, proceedings
before the Provider Reimbursement Review Board (the “PRRB”) are governed by
Instructions issued in March 2002 (“Instructions”). The Instructions superceded Chapter
29 of the Medicare Provider Reimbursement Manual (“PRM”), which amplified the
regulations governing PRRB practice and procedure, although these provisions may
remain operative for older cases. Moreover, periodically the PRRB issues letters to a
limited audience of intermediaries and select practitioners regarding clarification of its
policies and procedures. Neither the Instructions, PRM Chapter 29, nor the PRRB letters
were promulgated in accordance with the notice and comment provisions of the

Administrative Procedure Act (“APA”).

Second, the current rule was adopted thirty years ago and does not reflect changes

over time in actual practice and procedure before the PRRB.
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Thus, we support this effort to codify, through the notice and comment
requirements of the APA, the policies and procedures that have evolved and been
practiced before the PRRB. The proposed rule accomplishes this goal to the extent that it
sets forth a current compendium of appeal requirements and procedures. Presumably the

Instructions will be revised to reflect the final rule.

The proposed rule, however, would not streamline the current process that
presumes that most cases proceed to a hearing and which, therefore, imposes numerous
requirements on every case. The preamble to the proposed rule includes many references
to the 10,000 case backlog of the PRRB, and the need for the PRRB to manage this large
docket is the principal justification for numerous proposed provisions. While this goal
cannot be disputed, the majority of appeals are either dismissed (voluntarily or
involuntarily) or resolved through settlement with the intermediary prior to the hearing,

thus obviating the need for the hearing and for extensive pre-hearing procedure.

CMS’s goal in reducing the backlog of cases at the PRRB could be achieved by
revising the reopening regulation. The decision of the U.S. Supreme Court in Your Home
Visiting Nurse Services v. Shalala, 522 U.S. 448 (1998), implicitly encourages providers
to file protective appeals with the PRRB. In Your Home, the Court held that the decision
to grant a reopening request under 42 C.F.R. § 405.1885(a) is vested solely in the
intermediary and is not subject to appeal. Providers cannot rely on the reopening process

to redress even obvious intermediary audit errors, such as the use of faulty settlement
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data. As a result of Your Home, providers file protective appeals regarding matters that
otherwise, and prior to Your Home, would have been rectified through the reopening
process. We would assume that a large portion of the PRRB's backlog is comprised by
such protective appeals. The upshot of Your Home is that the PRRB is burdened with the
responsibility to administer a caseload approaching 10,000, while only a small number of
substantive cases go to hearing and result in decisions. A reduction in the backlog of
cases at the PRRB could be achieved by revising the reopening regulation to provide that
the intermediary is required to grant a provider’s request to reopen to correct a clear,
unambiguous factual error (e.g., an arithmetic error or a clear improper application of

published policy).

Alternatively, CMS could consider establishing procedures for the management of
cases that will not proceed to a hearing. One idea would be to permit a provider to
identify a case, or select issues in a case, that likely will not require PRRB adjudication.
The provider could request that the case or select issues be placed into suspended status
for a specified period to enable resolution. The mediation process partially permits this
process, but requires intermediary concurrence. This procedure would conserve the
resources of the provider, the intermediary and the PRRB. In fact, such an approach has
been conducted as a pilot project with at least one intermediary, with the approval of the
PRRB, and could be expanded.

II. Calculating Time Periods and Deadlines (Section II.B.; 69 Fed. Reg. at
35718)
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The proposed rule would eliminate the definition of “filing” under the regulations
governing the time frames to request a hearing, and replace it with a calculation of time
periods based on dates “of receipt.” See proposed Section 405.1835(a)(3). This change
does not reflect the statutory scheme of 42 U.S.C. § 139500(a)(3), which requires that a
provider “files a request for a hearing within 180 days after notice of the intermediary's
final determination.” The statutory language designates “filing” as the only event of
significance for determining whether a hearing request is timely. By removing “filing” as

the touchstone for timeliness, the proposed rule departs from the statute’s instruction.

The use of the postmark date to determine the date of filing is common
throughout many other government functions. Some statutory examples include 2 U.S.C.
§ 434(a)(5) (campaign funding reports), 21 U.S.C. § 355(b)(3)(B) (Food and Drug
Administrations applications), 26 U.S.C. § 7502(a)(1) (Internal Revenue Services
filings), and U.S.Sup.Ct. Rule 29, 28 U.S.C.A. (certain court filings). The commonplace
use of the postmark date as the filing date makes it unlikely that Congressional intent was

for “filing” to be determined differently in this case.

Alternatively, CMS could consider the widespread use and success of Federal
Rule of Civil Procedure 5(e), which provides that “filing with the court” occurs when
accepted by the clerk or when electronically submitted. Rather than presuming receipt,
as is done in the proposed rule, the date of filing could be determined by the provider’s

proof of delivery.
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The proposed rule contains other problems relating to the calculation of time
periods. The rule establishes rebuttal presumptions as to when items are received by
providers or reviewing entities. Items are deemed to be received by providers five days
after they are dispatched by the applicable intermediary or the PRRB. Items are deemed
to be received by the intermediary or the PRRB on the date reflected on the agency’s date

stamp on file. See proposed Section 405.1801.

There is little discussion in the proposed rule about the need for these
presumptions. The proposed rule does not offer any evidence of the prevalence of
mistakes or misunderstandings relating to the determination of time periods or to the
establishing of dates of dispatch. Among the challenges that the proposed rule identifies
in establishing dates sent is the inability to decipher smudged post-marks or to locate
envelopes in which items were sent. However, it is unclear what percentage of providers
submit items to the PRRB by means other than by return receipt requested or by courier

with receipt confirmation capabilities and thus how serious the problem may be.

The use of both the five-day presumption of when items are received by a
provider and of the date stamp presumption of when items are received by an
intermediary or the PRRB is predicated upon a presumption of regularity in agency
action, as noted in the proposed rule. See 69 Fed. Reg. at 35720. This presumption of
regularity may be misguided. In order for the five-day presumption to be usable, the rule

must require and provide for accountability for the accurate recording of the dates on
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which items are dispatched from the intermediary and the PRRB. Relying on the dates
indicated on letters would be inadequate as there is no assurance that the items are
dispatched on the date indicated. Furthermore, relying on dates designated by the
reviewing entity may invite manipulation of time periods by indicating incorrect dates of
dispatch because there is no method for verification of these dates or even a requirement

that the dates recorded by reviewing entities be accurate.

The designation of the date stamp as the indicator of the true date of receipt by a
reviewing entity is especially troublesome. Date stamps, derived for internal use, are an
unverifiable method for recording dates of receipt. There is no indication in the proposed
rule that any study was conducted to determine whether intermediaries have uniform
procedures for receiving, opening, processing, and date stamping items as they are
received. Furthermore, the proposed rule does not even require that the date stamp be
accurate. An intermediary could, in accordance with the proposed rule, simply hold a

received item for a period of time prior to date stamping the item.

Although the proposed rule does identify shortcomings in the current process, the
adopted presumptions based on regularity in agency action would create more problems,
including the potential for manipulation, than they would solve. A more effective

approach would be to standardize the filing process and utilize available technology.

For years, federal courts have been successfully using electronic filing and docket

systems. We recommend that the PRRB consider an accessible electronic docket system
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that would allow parties to view the actual dates of receipt of filings and PRRB actions
via the internet. Pleadings and PRRB actions could be scanned electronically and be
retrievable via the internet. Most significantly, the PRRB should have the capacity to
receive filings electronically. The electronic filing mechanism could automatically issue
a filing confirmation to the filing party so that the actual date of filing could easily be

determined.

For filings made in paper form, reviewing entities should be required to send
receipt confirmations to the filing parties reflecting the actual date that the items were
delivered to the reviewing entities. In addition, the reviewing entities should accept
filings via facsimile (with originals to follow) and utilize the date of facsimile indicated
on the facsimile report of either the provider or the reviewing entity as the date of receipt

by the reviewing entity.

If enacted in the final rule, these recommendations would (i) more accurately
identify the dates that items are received; (ii) reduce the likelihood of manipulation of
time periods; and (iii) accelerate the processing of appeals by starting time periods on

actual dates of receipt.

I11. Provider Hearing Rights (Section IL.D.; 69 Fed. Reg. at 35721)

Clarity benefits all parties to an administrative proceeding and enhances the
fairness of the process by informing the participants of the rules under which they act.

With this principle in mind, we suggest that CMS confirm and clarify that providers can
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