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DUI Sobriety Checkpoints
– A Primer
By Judge Fred Rodgers, Black Hawk, CO,
Judicial Outreach Liaison Region 8

Judges are called upon to determine
the admissibility of evidence pro-
duced because of traffic stops at a

DUI (Driving Under the Influence)
Checkpoint.  Few sobriety checkpoints
occur without a challenge to the reason-
ableness of at least one of its arrests under
the Fourth Amendment.  Checkpoint
stops of motorists are “seizures” under the
Amendment, and the test for measuring
admissibility of such evidence is the con-
stitutional reasonableness of the stop.
The reasonableness in operating sobriety
checkpoints depends on the balance of
(1) the State’s interest in preventing
drunken driving, (2) the extent to which
the checkpoint system can reasonably be
said to advance that interest, and (3) the
degree of intrusion upon individual
motorists who are briefly stopped.
Michigan Dept. of State Police v. Sitz, 496 U.S.
444, 110 S. Ct. 2481, 110 L. Ed. 2d 412
(1990).  

Typical Case Scenario

The typical case will present the
question whether the brief stop of a
motorist during a sobriety checkpoint
violates the Fourth and Fourteenth
Amendments to the United States
Constitution and corresponding state
constitution.  The scenario usually
unfolds as follows:  A defendant is one of
many motorists contacted in a check-
point conducted from 10 p.m. to 2:00
a.m. by law enforcement officers in a
described area.  Operation of the check-
point is governed from two sources: ver-
bal instructions law enforcement
command personnel give to law enforce-
ment officers at a briefing before begin-
ning the checkpoint, and the terms of a
document entitled “Sobriety Checkpoint
Operations Plan” (“the Plan”).

Officers erect signage notifying
motorists on the road of the checkpoint
ahead, and then channel all traffic
approaching the checkpoint into lanes
designated by reflective traffic cones.  If
during the brief encounter no evidence of
alcohol impairment emerges, the
motorist is allowed to proceed immedi-
ately. 

The purpose of a checkpoint is
deterrence and apprehension of DUI
drivers.  The short time spent checking
the driver’s license should be adequate to
determine any evidence of alcohol
impairment.  The Plan further provides
that if there is traffic congestion, the
command officer should purge the check-
point of vehicles until the congestion dis-
sipates. Drivers not allowed to travel
through the checkpoint are diverted to a
“contact area” for administration of stan-
dardized field sobriety tests (SFST).  

Upon smelling a strong odor of alco-
hol on a driver’s breath, noting his blood-
shot and watery eyes, hearing slurred
speech and a thick tongue, or slow
response to a question, the officer asks
the driver to get out of his vehicle and
invites him to the SFST contact area.

The Trial Court’s Analysis

Although the law enforcement‘s stop
of the defendant’s vehicle was brief, the
stop was a “seizure” under the Fourth
Amendment. Sitz, 496 U.S. 444 (1990).
The Court must decide whether the
seizure of the defendant was “reasonable”
under the Fourth Amendment and corre-
sponding state constitution.  

Under Terry v. Ohio, 392 U.S. 1, 88 S.
Ct. 1868, 20 L. Ed. 2d 889 (1968), in
order for an investigatory stop following
the checkpoint contact to be constitu-
tionally valid and thereby “reasonable”
under the Fourth Amendment, the offi-
cer’s observations during the first
moments of the checkpoint contact,
while lacking probable cause to arrest,
must lead him or her reasonably to sus-

pect that the particular person has com-
mitted a crime.  The officer may then
detain that person briefly in order to
investigate the circumstances that pro-
voke suspicion.  The stop and inquiry
must be related in scope to the justifica-
tion for their initiation and without prob-
able cause, may not rise to the functional
equivalent of an arrest.

Upholding the Checkpoint or Not?

The evidence should support the
appropriateness of the checkpoint site
selection (e.g. high incidence of drunk
drivers) and whether there has been pub-
licity preceding its operation to meet the
State’s interest in preventing drunk driv-
ing.  If so, the next step is to consider if
there was a systematic stopping of vehi-
cles (e.g. every third vehicle or every
vehicle) .

Applying the balancing test for
checkpoint stops as enunciated in Sitz,
the Court may conclude that a check-
point stop was not an unreasonable
seizure under the Fourth Amendment.
Obviously drunken driving is a serious
problem, and the State has a substantial
interest in preventing the loss of life, “car-
nage on the highways” and damage to
property caused by drunk drivers. The
burden on Fourth Amendment rights of
the motorists stopped briefly at the
checkpoint may be shown to be relatively
minor. 

Make certain that the checkpoint
stop suffers from none of the defects the
Supreme Court found contribute to the
unreasonableness of law enforcement
searches and seizures of vehicles on the
open road, such as random stops of vehi-
cles based on standardless and uncon-
strained discretion. Sitz, at 453.   The final
factor to consider in the Sitz balancing

Shifting Driver Distraction
By Daniel V. McGehee, PhD, 
The University of Iowa1

According to CTIA, The
International Association for the Wireless
Telecommunications Industry, mobile
phones are increasingly used more for
written communication (email, web
access, social networking) than for talk-
ing. This is a significant shift as reading
and manual manipulation of phones are
among the most distracting activities in
which drivers can engage. This has dra-
matic implications and represents signifi-
cant challenges for the formation and
enforcement of distracted driving policies.
Unlike impaired driving in which impair-
ment can be measured objectively, detect-
ing distraction is more complicated.

Distraction can come in many
forms—talking on the phone with a hand-
set or hands-free device, reading a cell
phone display or typing, eating, or dealing
with children in the back seat. But the
result is the same: drivers lose overall situ-
ation awareness of the roadway environ-
ment and either drift out of their lane or
fail to recognize changes in the roadway
and traffic ahead. All such actions divert
the drivers’ eyes or impair the natural
scanning of the roadway for substantial
periods of time. 

For visual distractions, such as reading
and typing on a phone, research shows
that drivers can only look away from the
road for about 1.75 seconds before they
begin to drift out of their lane. The diver-
sion of attention away from activities crit-
ical for safe driving becomes an important
public safety issue as it puts the motoring
public, bicyclists and pedestrians at risk.

All distracting activities while driving
are potentially dangerous, but reading and
typing on a phone—whether for a text
message, email, or search for music—are
among the most serious kinds of driver
distraction. Some states have already
begun to enact laws prohibiting texting.
Such laws begin the important task of
shifting safety culture towards educating
drivers about the danger of these activi-
ties.

One difficulty that law enforcement
faces when investigating a car crash is
determining whether a mobile phone may
have been a contributing cause. Currently,
locations of most crashes are treated as
“accident” scenes rather than crime scenes,
even though in some states using a cell
phone while driving is illegal. Most states
have criminal statutes with varying
degrees of seriousness for negligent driv-
ing up to careless driving and reckless
driving. This is not to say that most
crashes constitute a criminal offense. 

Nevertheless, new cell phone laws
do, in many instances, criminalize some of
the actions of drivers using a phone. Law
enforcement should request cell phone
records for serious injury and fatal car
crashes. Although drivers or family mem-
bers don’t have to consent to the request,
many will; further, if law enforcement offi-
cers believe a cell phone contributed to
the crash, they should consult with their
prosecuting attorney to determine
whether a subpoena for records would be
appropriate. 

One could also argue that every car
crash is a potential crime scene and that
cell phones should be seized as evidence
to rule out distraction as a contributing
cause. Because time stamps of most cellu-
lar communication (voice, text, received
email) are extremely accurate, and because
most crashes
are reported by
w i t n e s s e s
w i t h i n
moments of
the event, it is
possible to
compare the time of a 911 call from the
crash with driver cell phone records. This
type of analysis would help identify
whether phone-based distraction was a
contributing cause of a crash, result in
more citations and prosecutions, and
could be used to help educate drivers. 

Social scientists report that our soci-
ety is now constantly plugged in and
online. It is likely that distraction-based
crashes will increase along with the rising
demands on our attention. It is notoriously
difficult to change public behavior (as an
example, despite legal enforcement, it
took over ten years for seatbelt use to
become widely accepted). Public aware-

ness campaigns and new cell phone laws
will help, as most people will choose to
obey the laws. Because we do not have
objective measures of distraction, as we do
for alcohol impairment, we will have to be
more creative and determined when inves-
tigating crashes to understand if distrac-
tion was a contributing factor. 

There are many types of distraction
that can diminish a driver’s capacity to
drive safely. Eating, putting on makeup,
and reading the newspaper are all distract-
ing. However, what is truly key is the fre-
quency of engagement in the distracting
behavior. While drivers may occasionally
grab a bite, the frequency of cell phone
interactions is skyrocketing. Recent
Neilson media data indicate that the
youngest generation of drivers is interact-
ing with their phones over 3,000 times per
month—basically more than 100 times
per day. Smart phones offer continuous
instant-access to everything from calls to
music, email, social networking and the
web. And with their versatility and fre-
quency of use comes ever-greater poten-
tial for distraction while driving. Given
the strong attention demand of such
devices, their popularity among the popu-
lation, and the current social acceptance
of their use while driving, they should be
considered a potential factor whenever a
crash occurs. 

1 Daniel V. McGehee, PhD, is Director of
the Human Factors and Vehicle Safety
Research Division at The University of
Iowa Public Policy Center <daniel-
mcgehee@uiowa.edu>. He has been
invited by US DOT Secretary
Raymond LaHood to present at the
Second Distracted Driving Summit in
Washington, DC, on September 21,
2010. For more information, please visit
http://www.distraction.gov.
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DWI Courts Program

On Saturday, August 7th at the
American Bar Association’s
Annual Meeting, Chief Justice

Ray Price of the Missouri Supreme Court
led a three hour panel presentation about
DWI/Drug Courts. The presentation,
under the primary sponsorship of the
National Conference of Specialized Court
Judges of the American Bar Association
was an in-depth primer on how to create
and operate a DWI/Drug Court.,  Co-
sponsors were the American Bar
Association Judicial Division, the
Government and Public Sector Lawyers
Division, The Commission on Youth at
Risk, The Criminal Justice Section, The
Commission on Homelessness and
poverty, the Standing Committee on
Substance abuse, the National Association
of Drug Court Professionals, the National
Center for DWI Courts, the California
Association of Drug Court Professionals,
and the California Association of DUI
Lawyers. 

Judge Peggy Davis, one of the four
judges in the country who preside over the
National Association of Drug Court
Professional’s Academy Courts,  gave an
overview of DWI/Drug Courts, providing
anecdotal information from her court.  

Judge Peggy Hora, a National
Association of Drug Court Professionals
Judicial Fellow and Judicial Outreach
Liaison for the National Highway Traffic
Safety Administration’s Region 9, pre-
sented next.  Judge Hora spoke to the eth-
ical obligations for the attorneys and
judges who participate in a DWI/Drug
Court program.

Brian Chodrow, a Program Manager at
the National Highway Traffic Safety
Administration, spoke next.  Mr. Chodrow,
a nationally-recognized expert on funding
DWI/Drug Courts, provided options on
how to fund and sustain such a court once
it is in operation.  

Mr. Chodrow was followed by Judge
Brian MacKenzie, the American Bar
Association/National Highway Traffic

Safety Administration Judicial Fellow.
Judge MacKenzie introduced those
attending the session to the fundamentals
of DWI/Drug Court Teams.  

Derwood Haines, a defense attorney
who is a board member of the Michigan
Association of Drug Court Professionals,
talked about the role of the defense attor-
ney in a DWI/Drug Court and provided
personal insights into how he works with
his clients that are assigned to a DWI
Court.

Finally Anne Swern, 1st Assistant
District Attorney in Brooklyn, New York
spoke.  Ms. Swern, a member of the Board
of Directors of the National District
Attorney’s Association, described the pros-
ecutor’s important role as a gate keeper in
DWI/Drug Courts and used her insight
from a large urban setting on how these
courts work in her jurisdiction.

A DVD with program materials is
available from the ABA Judicial Division
for those unable to attend the program.
For information please contact Gena
Taylor, taylore@staff.abanet.org. 

It’s Alarming…or is it?

from alarm fatigue; air traffic controllers
and nuclear plant operators do as well
according to a recent New York Times article.
If it sounds like various disasters waiting to
happen, they already have.  A Korean Air
jumbo jet crashed in Guam because the
alarm which would have prevented the dis-
aster had been disabled and 100,000 gal-
lons of water leaked into a New York
nuclear reactor because the workers
ignored the alarm.  

The disaster in the Gulf with British
Petroleum may have been prevented had
the alarm monitoring gas buildup not been
disarmed so it wouldn’t “keep people awake
at night.”3 The National Transportation
Safety Board attributed a crash on the
Washington subway system that killed nine
people to the fact that the dispatcher
ignored as many as 9,000 alarms a week.

There are several new alarms coming
into the market that we hope will not be
ignored.  In this age of overstress and mul-
titasking parents, it is not uncommon for
Mom or Dad to “forget” the baby is in the
back seat.  The resulting deaths (213 in
2005) could have been averted if car manu-
facturers would install baby seat alarms in
all vehicles.  Declining to do so, the after-
market has taken up the task and various
alarms will be on the market this fall.  An
alarm attaches to the child’s car seat and if
the parent gets more than 20’ away an
alarm attached to the ignition key will
sound.  This device will save lives and most
likely parents will not suffer from alarm
fatigue from this safety feature.

1Seattle Municipal Code Section 11.84.345.
2Liz, “MGH death spurs review of patient

monitors, The Boston Globe (Feb. 21, 2010)
3Wald, Matthew L., “For No Signs of

Trouble, Kill the Alarm, The New York Times,
Week in Review (Aug. 1, 2010) p. 2
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DUI Sobriety Checkpoints
– A Primer
By Judge Fred Rodgers, Black Hawk, CO,
Judicial Outreach Liaison Region 8

Judges are called upon to determine
the admissibility of evidence pro-
duced because of traffic stops at a

DUI (Driving Under the Influence)
Checkpoint.  Few sobriety checkpoints
occur without a challenge to the reason-
ableness of at least one of its arrests under
the Fourth Amendment.  Checkpoint
stops of motorists are “seizures” under the
Amendment, and the test for measuring
admissibility of such evidence is the con-
stitutional reasonableness of the stop.
The reasonableness in operating sobriety
checkpoints depends on the balance of
(1) the State’s interest in preventing
drunken driving, (2) the extent to which
the checkpoint system can reasonably be
said to advance that interest, and (3) the
degree of intrusion upon individual
motorists who are briefly stopped.
Michigan Dept. of State Police v. Sitz, 496 U.S.
444, 110 S. Ct. 2481, 110 L. Ed. 2d 412
(1990).  

Typical Case Scenario

The typical case will present the
question whether the brief stop of a
motorist during a sobriety checkpoint
violates the Fourth and Fourteenth
Amendments to the United States
Constitution and corresponding state
constitution.  The scenario usually
unfolds as follows:  A defendant is one of
many motorists contacted in a check-
point conducted from 10 p.m. to 2:00
a.m. by law enforcement officers in a
described area.  Operation of the check-
point is governed from two sources: ver-
bal instructions law enforcement
command personnel give to law enforce-
ment officers at a briefing before begin-
ning the checkpoint, and the terms of a
document entitled “Sobriety Checkpoint
Operations Plan” (“the Plan”).

Officers erect signage notifying
motorists on the road of the checkpoint
ahead, and then channel all traffic
approaching the checkpoint into lanes
designated by reflective traffic cones.  If
during the brief encounter no evidence of
alcohol impairment emerges, the
motorist is allowed to proceed immedi-
ately. 

The purpose of a checkpoint is
deterrence and apprehension of DUI
drivers.  The short time spent checking
the driver’s license should be adequate to
determine any evidence of alcohol
impairment.  The Plan further provides
that if there is traffic congestion, the
command officer should purge the check-
point of vehicles until the congestion dis-
sipates. Drivers not allowed to travel
through the checkpoint are diverted to a
“contact area” for administration of stan-
dardized field sobriety tests (SFST).  

Upon smelling a strong odor of alco-
hol on a driver’s breath, noting his blood-
shot and watery eyes, hearing slurred
speech and a thick tongue, or slow
response to a question, the officer asks
the driver to get out of his vehicle and
invites him to the SFST contact area.

The Trial Court’s Analysis

Although the law enforcement‘s stop
of the defendant’s vehicle was brief, the
stop was a “seizure” under the Fourth
Amendment. Sitz, 496 U.S. 444 (1990).
The Court must decide whether the
seizure of the defendant was “reasonable”
under the Fourth Amendment and corre-
sponding state constitution.  

Under Terry v. Ohio, 392 U.S. 1, 88 S.
Ct. 1868, 20 L. Ed. 2d 889 (1968), in
order for an investigatory stop following
the checkpoint contact to be constitu-
tionally valid and thereby “reasonable”
under the Fourth Amendment, the offi-
cer’s observations during the first
moments of the checkpoint contact,
while lacking probable cause to arrest,
must lead him or her reasonably to sus-

pect that the particular person has com-
mitted a crime.  The officer may then
detain that person briefly in order to
investigate the circumstances that pro-
voke suspicion.  The stop and inquiry
must be related in scope to the justifica-
tion for their initiation and without prob-
able cause, may not rise to the functional
equivalent of an arrest.

Upholding the Checkpoint or Not?

The evidence should support the
appropriateness of the checkpoint site
selection (e.g. high incidence of drunk
drivers) and whether there has been pub-
licity preceding its operation to meet the
State’s interest in preventing drunk driv-
ing.  If so, the next step is to consider if
there was a systematic stopping of vehi-
cles (e.g. every third vehicle or every
vehicle) .

Applying the balancing test for
checkpoint stops as enunciated in Sitz,
the Court may conclude that a check-
point stop was not an unreasonable
seizure under the Fourth Amendment.
Obviously drunken driving is a serious
problem, and the State has a substantial
interest in preventing the loss of life, “car-
nage on the highways” and damage to
property caused by drunk drivers. The
burden on Fourth Amendment rights of
the motorists stopped briefly at the
checkpoint may be shown to be relatively
minor. 

Make certain that the checkpoint
stop suffers from none of the defects the
Supreme Court found contribute to the
unreasonableness of law enforcement
searches and seizures of vehicles on the
open road, such as random stops of vehi-
cles based on standardless and uncon-
strained discretion. Sitz, at 453.   The final
factor to consider in the Sitz balancing

Shifting Driver Distraction
By Daniel V. McGehee, PhD, 
The University of Iowa1

According to CTIA, The
International Association for the Wireless
Telecommunications Industry, mobile
phones are increasingly used more for
written communication (email, web
access, social networking) than for talk-
ing. This is a significant shift as reading
and manual manipulation of phones are
among the most distracting activities in
which drivers can engage. This has dra-
matic implications and represents signifi-
cant challenges for the formation and
enforcement of distracted driving policies.
Unlike impaired driving in which impair-
ment can be measured objectively, detect-
ing distraction is more complicated.

Distraction can come in many
forms—talking on the phone with a hand-
set or hands-free device, reading a cell
phone display or typing, eating, or dealing
with children in the back seat. But the
result is the same: drivers lose overall situ-
ation awareness of the roadway environ-
ment and either drift out of their lane or
fail to recognize changes in the roadway
and traffic ahead. All such actions divert
the drivers’ eyes or impair the natural
scanning of the roadway for substantial
periods of time. 

For visual distractions, such as reading
and typing on a phone, research shows
that drivers can only look away from the
road for about 1.75 seconds before they
begin to drift out of their lane. The diver-
sion of attention away from activities crit-
ical for safe driving becomes an important
public safety issue as it puts the motoring
public, bicyclists and pedestrians at risk.

All distracting activities while driving
are potentially dangerous, but reading and
typing on a phone—whether for a text
message, email, or search for music—are
among the most serious kinds of driver
distraction. Some states have already
begun to enact laws prohibiting texting.
Such laws begin the important task of
shifting safety culture towards educating
drivers about the danger of these activi-
ties.

One difficulty that law enforcement
faces when investigating a car crash is
determining whether a mobile phone may
have been a contributing cause. Currently,
locations of most crashes are treated as
“accident” scenes rather than crime scenes,
even though in some states using a cell
phone while driving is illegal. Most states
have criminal statutes with varying
degrees of seriousness for negligent driv-
ing up to careless driving and reckless
driving. This is not to say that most
crashes constitute a criminal offense. 

Nevertheless, new cell phone laws
do, in many instances, criminalize some of
the actions of drivers using a phone. Law
enforcement should request cell phone
records for serious injury and fatal car
crashes. Although drivers or family mem-
bers don’t have to consent to the request,
many will; further, if law enforcement offi-
cers believe a cell phone contributed to
the crash, they should consult with their
prosecuting attorney to determine
whether a subpoena for records would be
appropriate. 

One could also argue that every car
crash is a potential crime scene and that
cell phones should be seized as evidence
to rule out distraction as a contributing
cause. Because time stamps of most cellu-
lar communication (voice, text, received
email) are extremely accurate, and because
most crashes
are reported by
w i t n e s s e s
w i t h i n
moments of
the event, it is
possible to
compare the time of a 911 call from the
crash with driver cell phone records. This
type of analysis would help identify
whether phone-based distraction was a
contributing cause of a crash, result in
more citations and prosecutions, and
could be used to help educate drivers. 

Social scientists report that our soci-
ety is now constantly plugged in and
online. It is likely that distraction-based
crashes will increase along with the rising
demands on our attention. It is notoriously
difficult to change public behavior (as an
example, despite legal enforcement, it
took over ten years for seatbelt use to
become widely accepted). Public aware-

ness campaigns and new cell phone laws
will help, as most people will choose to
obey the laws. Because we do not have
objective measures of distraction, as we do
for alcohol impairment, we will have to be
more creative and determined when inves-
tigating crashes to understand if distrac-
tion was a contributing factor. 

There are many types of distraction
that can diminish a driver’s capacity to
drive safely. Eating, putting on makeup,
and reading the newspaper are all distract-
ing. However, what is truly key is the fre-
quency of engagement in the distracting
behavior. While drivers may occasionally
grab a bite, the frequency of cell phone
interactions is skyrocketing. Recent
Neilson media data indicate that the
youngest generation of drivers is interact-
ing with their phones over 3,000 times per
month—basically more than 100 times
per day. Smart phones offer continuous
instant-access to everything from calls to
music, email, social networking and the
web. And with their versatility and fre-
quency of use comes ever-greater poten-
tial for distraction while driving. Given
the strong attention demand of such
devices, their popularity among the popu-
lation, and the current social acceptance
of their use while driving, they should be
considered a potential factor whenever a
crash occurs. 

1 Daniel V. McGehee, PhD, is Director of
the Human Factors and Vehicle Safety
Research Division at The University of
Iowa Public Policy Center <daniel-
mcgehee@uiowa.edu>. He has been
invited by US DOT Secretary
Raymond LaHood to present at the
Second Distracted Driving Summit in
Washington, DC, on September 21,
2010. For more information, please visit
http://www.distraction.gov.
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DWI Courts Program

On Saturday, August 7th at the
American Bar Association’s
Annual Meeting, Chief Justice

Ray Price of the Missouri Supreme Court
led a three hour panel presentation about
DWI/Drug Courts. The presentation,
under the primary sponsorship of the
National Conference of Specialized Court
Judges of the American Bar Association
was an in-depth primer on how to create
and operate a DWI/Drug Court.,  Co-
sponsors were the American Bar
Association Judicial Division, the
Government and Public Sector Lawyers
Division, The Commission on Youth at
Risk, The Criminal Justice Section, The
Commission on Homelessness and
poverty, the Standing Committee on
Substance abuse, the National Association
of Drug Court Professionals, the National
Center for DWI Courts, the California
Association of Drug Court Professionals,
and the California Association of DUI
Lawyers. 

Judge Peggy Davis, one of the four
judges in the country who preside over the
National Association of Drug Court
Professional’s Academy Courts,  gave an
overview of DWI/Drug Courts, providing
anecdotal information from her court.  

Judge Peggy Hora, a National
Association of Drug Court Professionals
Judicial Fellow and Judicial Outreach
Liaison for the National Highway Traffic
Safety Administration’s Region 9, pre-
sented next.  Judge Hora spoke to the eth-
ical obligations for the attorneys and
judges who participate in a DWI/Drug
Court program.

Brian Chodrow, a Program Manager at
the National Highway Traffic Safety
Administration, spoke next.  Mr. Chodrow,
a nationally-recognized expert on funding
DWI/Drug Courts, provided options on
how to fund and sustain such a court once
it is in operation.  

Mr. Chodrow was followed by Judge
Brian MacKenzie, the American Bar
Association/National Highway Traffic

Safety Administration Judicial Fellow.
Judge MacKenzie introduced those
attending the session to the fundamentals
of DWI/Drug Court Teams.  

Derwood Haines, a defense attorney
who is a board member of the Michigan
Association of Drug Court Professionals,
talked about the role of the defense attor-
ney in a DWI/Drug Court and provided
personal insights into how he works with
his clients that are assigned to a DWI
Court.

Finally Anne Swern, 1st Assistant
District Attorney in Brooklyn, New York
spoke.  Ms. Swern, a member of the Board
of Directors of the National District
Attorney’s Association, described the pros-
ecutor’s important role as a gate keeper in
DWI/Drug Courts and used her insight
from a large urban setting on how these
courts work in her jurisdiction.

A DVD with program materials is
available from the ABA Judicial Division
for those unable to attend the program.
For information please contact Gena
Taylor, taylore@staff.abanet.org. 

It’s Alarming…or is it?

from alarm fatigue; air traffic controllers
and nuclear plant operators do as well
according to a recent New York Times article.
If it sounds like various disasters waiting to
happen, they already have.  A Korean Air
jumbo jet crashed in Guam because the
alarm which would have prevented the dis-
aster had been disabled and 100,000 gal-
lons of water leaked into a New York
nuclear reactor because the workers
ignored the alarm.  

The disaster in the Gulf with British
Petroleum may have been prevented had
the alarm monitoring gas buildup not been
disarmed so it wouldn’t “keep people awake
at night.”3 The National Transportation
Safety Board attributed a crash on the
Washington subway system that killed nine
people to the fact that the dispatcher
ignored as many as 9,000 alarms a week.

There are several new alarms coming
into the market that we hope will not be
ignored.  In this age of overstress and mul-
titasking parents, it is not uncommon for
Mom or Dad to “forget” the baby is in the
back seat.  The resulting deaths (213 in
2005) could have been averted if car manu-
facturers would install baby seat alarms in
all vehicles.  Declining to do so, the after-
market has taken up the task and various
alarms will be on the market this fall.  An
alarm attaches to the child’s car seat and if
the parent gets more than 20’ away an
alarm attached to the ignition key will
sound.  This device will save lives and most
likely parents will not suffer from alarm
fatigue from this safety feature.

1Seattle Municipal Code Section 11.84.345.
2Liz, “MGH death spurs review of patient

monitors, The Boston Globe (Feb. 21, 2010)
3Wald, Matthew L., “For No Signs of

Trouble, Kill the Alarm, The New York Times,
Week in Review (Aug. 1, 2010) p. 2
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DUI Sobriety Checkpoints
– A Primer
By Judge Fred Rodgers, Black Hawk, CO,
Judicial Outreach Liaison Region 8

Judges are called upon to determine
the admissibility of evidence pro-
duced because of traffic stops at a

DUI (Driving Under the Influence)
Checkpoint.  Few sobriety checkpoints
occur without a challenge to the reason-
ableness of at least one of its arrests under
the Fourth Amendment.  Checkpoint
stops of motorists are “seizures” under the
Amendment, and the test for measuring
admissibility of such evidence is the con-
stitutional reasonableness of the stop.
The reasonableness in operating sobriety
checkpoints depends on the balance of
(1) the State’s interest in preventing
drunken driving, (2) the extent to which
the checkpoint system can reasonably be
said to advance that interest, and (3) the
degree of intrusion upon individual
motorists who are briefly stopped.
Michigan Dept. of State Police v. Sitz, 496 U.S.
444, 110 S. Ct. 2481, 110 L. Ed. 2d 412
(1990).  

Typical Case Scenario

The typical case will present the
question whether the brief stop of a
motorist during a sobriety checkpoint
violates the Fourth and Fourteenth
Amendments to the United States
Constitution and corresponding state
constitution.  The scenario usually
unfolds as follows:  A defendant is one of
many motorists contacted in a check-
point conducted from 10 p.m. to 2:00
a.m. by law enforcement officers in a
described area.  Operation of the check-
point is governed from two sources: ver-
bal instructions law enforcement
command personnel give to law enforce-
ment officers at a briefing before begin-
ning the checkpoint, and the terms of a
document entitled “Sobriety Checkpoint
Operations Plan” (“the Plan”).

Officers erect signage notifying
motorists on the road of the checkpoint
ahead, and then channel all traffic
approaching the checkpoint into lanes
designated by reflective traffic cones.  If
during the brief encounter no evidence of
alcohol impairment emerges, the
motorist is allowed to proceed immedi-
ately. 

The purpose of a checkpoint is
deterrence and apprehension of DUI
drivers.  The short time spent checking
the driver’s license should be adequate to
determine any evidence of alcohol
impairment.  The Plan further provides
that if there is traffic congestion, the
command officer should purge the check-
point of vehicles until the congestion dis-
sipates. Drivers not allowed to travel
through the checkpoint are diverted to a
“contact area” for administration of stan-
dardized field sobriety tests (SFST).  

Upon smelling a strong odor of alco-
hol on a driver’s breath, noting his blood-
shot and watery eyes, hearing slurred
speech and a thick tongue, or slow
response to a question, the officer asks
the driver to get out of his vehicle and
invites him to the SFST contact area.

The Trial Court’s Analysis

Although the law enforcement‘s stop
of the defendant’s vehicle was brief, the
stop was a “seizure” under the Fourth
Amendment. Sitz, 496 U.S. 444 (1990).
The Court must decide whether the
seizure of the defendant was “reasonable”
under the Fourth Amendment and corre-
sponding state constitution.  

Under Terry v. Ohio, 392 U.S. 1, 88 S.
Ct. 1868, 20 L. Ed. 2d 889 (1968), in
order for an investigatory stop following
the checkpoint contact to be constitu-
tionally valid and thereby “reasonable”
under the Fourth Amendment, the offi-
cer’s observations during the first
moments of the checkpoint contact,
while lacking probable cause to arrest,
must lead him or her reasonably to sus-

pect that the particular person has com-
mitted a crime.  The officer may then
detain that person briefly in order to
investigate the circumstances that pro-
voke suspicion.  The stop and inquiry
must be related in scope to the justifica-
tion for their initiation and without prob-
able cause, may not rise to the functional
equivalent of an arrest.

Upholding the Checkpoint or Not?

The evidence should support the
appropriateness of the checkpoint site
selection (e.g. high incidence of drunk
drivers) and whether there has been pub-
licity preceding its operation to meet the
State’s interest in preventing drunk driv-
ing.  If so, the next step is to consider if
there was a systematic stopping of vehi-
cles (e.g. every third vehicle or every
vehicle) .

Applying the balancing test for
checkpoint stops as enunciated in Sitz,
the Court may conclude that a check-
point stop was not an unreasonable
seizure under the Fourth Amendment.
Obviously drunken driving is a serious
problem, and the State has a substantial
interest in preventing the loss of life, “car-
nage on the highways” and damage to
property caused by drunk drivers. The
burden on Fourth Amendment rights of
the motorists stopped briefly at the
checkpoint may be shown to be relatively
minor. 

Make certain that the checkpoint
stop suffers from none of the defects the
Supreme Court found contribute to the
unreasonableness of law enforcement
searches and seizures of vehicles on the
open road, such as random stops of vehi-
cles based on standardless and uncon-
strained discretion. Sitz, at 453.   The final
factor to consider in the Sitz balancing

Shifting Driver Distraction
By Daniel V. McGehee, PhD, 
The University of Iowa1

According to CTIA, The
International Association for the Wireless
Telecommunications Industry, mobile
phones are increasingly used more for
written communication (email, web
access, social networking) than for talk-
ing. This is a significant shift as reading
and manual manipulation of phones are
among the most distracting activities in
which drivers can engage. This has dra-
matic implications and represents signifi-
cant challenges for the formation and
enforcement of distracted driving policies.
Unlike impaired driving in which impair-
ment can be measured objectively, detect-
ing distraction is more complicated.

Distraction can come in many
forms—talking on the phone with a hand-
set or hands-free device, reading a cell
phone display or typing, eating, or dealing
with children in the back seat. But the
result is the same: drivers lose overall situ-
ation awareness of the roadway environ-
ment and either drift out of their lane or
fail to recognize changes in the roadway
and traffic ahead. All such actions divert
the drivers’ eyes or impair the natural
scanning of the roadway for substantial
periods of time. 

For visual distractions, such as reading
and typing on a phone, research shows
that drivers can only look away from the
road for about 1.75 seconds before they
begin to drift out of their lane. The diver-
sion of attention away from activities crit-
ical for safe driving becomes an important
public safety issue as it puts the motoring
public, bicyclists and pedestrians at risk.

All distracting activities while driving
are potentially dangerous, but reading and
typing on a phone—whether for a text
message, email, or search for music—are
among the most serious kinds of driver
distraction. Some states have already
begun to enact laws prohibiting texting.
Such laws begin the important task of
shifting safety culture towards educating
drivers about the danger of these activi-
ties.

One difficulty that law enforcement
faces when investigating a car crash is
determining whether a mobile phone may
have been a contributing cause. Currently,
locations of most crashes are treated as
“accident” scenes rather than crime scenes,
even though in some states using a cell
phone while driving is illegal. Most states
have criminal statutes with varying
degrees of seriousness for negligent driv-
ing up to careless driving and reckless
driving. This is not to say that most
crashes constitute a criminal offense. 

Nevertheless, new cell phone laws
do, in many instances, criminalize some of
the actions of drivers using a phone. Law
enforcement should request cell phone
records for serious injury and fatal car
crashes. Although drivers or family mem-
bers don’t have to consent to the request,
many will; further, if law enforcement offi-
cers believe a cell phone contributed to
the crash, they should consult with their
prosecuting attorney to determine
whether a subpoena for records would be
appropriate. 

One could also argue that every car
crash is a potential crime scene and that
cell phones should be seized as evidence
to rule out distraction as a contributing
cause. Because time stamps of most cellu-
lar communication (voice, text, received
email) are extremely accurate, and because
most crashes
are reported by
w i t n e s s e s
w i t h i n
moments of
the event, it is
possible to
compare the time of a 911 call from the
crash with driver cell phone records. This
type of analysis would help identify
whether phone-based distraction was a
contributing cause of a crash, result in
more citations and prosecutions, and
could be used to help educate drivers. 

Social scientists report that our soci-
ety is now constantly plugged in and
online. It is likely that distraction-based
crashes will increase along with the rising
demands on our attention. It is notoriously
difficult to change public behavior (as an
example, despite legal enforcement, it
took over ten years for seatbelt use to
become widely accepted). Public aware-

ness campaigns and new cell phone laws
will help, as most people will choose to
obey the laws. Because we do not have
objective measures of distraction, as we do
for alcohol impairment, we will have to be
more creative and determined when inves-
tigating crashes to understand if distrac-
tion was a contributing factor. 

There are many types of distraction
that can diminish a driver’s capacity to
drive safely. Eating, putting on makeup,
and reading the newspaper are all distract-
ing. However, what is truly key is the fre-
quency of engagement in the distracting
behavior. While drivers may occasionally
grab a bite, the frequency of cell phone
interactions is skyrocketing. Recent
Neilson media data indicate that the
youngest generation of drivers is interact-
ing with their phones over 3,000 times per
month—basically more than 100 times
per day. Smart phones offer continuous
instant-access to everything from calls to
music, email, social networking and the
web. And with their versatility and fre-
quency of use comes ever-greater poten-
tial for distraction while driving. Given
the strong attention demand of such
devices, their popularity among the popu-
lation, and the current social acceptance
of their use while driving, they should be
considered a potential factor whenever a
crash occurs. 

1 Daniel V. McGehee, PhD, is Director of
the Human Factors and Vehicle Safety
Research Division at The University of
Iowa Public Policy Center <daniel-
mcgehee@uiowa.edu>. He has been
invited by US DOT Secretary
Raymond LaHood to present at the
Second Distracted Driving Summit in
Washington, DC, on September 21,
2010. For more information, please visit
http://www.distraction.gov.
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DWI Courts Program

On Saturday, August 7th at the
American Bar Association’s
Annual Meeting, Chief Justice

Ray Price of the Missouri Supreme Court
led a three hour panel presentation about
DWI/Drug Courts. The presentation,
under the primary sponsorship of the
National Conference of Specialized Court
Judges of the American Bar Association
was an in-depth primer on how to create
and operate a DWI/Drug Court.,  Co-
sponsors were the American Bar
Association Judicial Division, the
Government and Public Sector Lawyers
Division, The Commission on Youth at
Risk, The Criminal Justice Section, The
Commission on Homelessness and
poverty, the Standing Committee on
Substance abuse, the National Association
of Drug Court Professionals, the National
Center for DWI Courts, the California
Association of Drug Court Professionals,
and the California Association of DUI
Lawyers. 

Judge Peggy Davis, one of the four
judges in the country who preside over the
National Association of Drug Court
Professional’s Academy Courts,  gave an
overview of DWI/Drug Courts, providing
anecdotal information from her court.  

Judge Peggy Hora, a National
Association of Drug Court Professionals
Judicial Fellow and Judicial Outreach
Liaison for the National Highway Traffic
Safety Administration’s Region 9, pre-
sented next.  Judge Hora spoke to the eth-
ical obligations for the attorneys and
judges who participate in a DWI/Drug
Court program.

Brian Chodrow, a Program Manager at
the National Highway Traffic Safety
Administration, spoke next.  Mr. Chodrow,
a nationally-recognized expert on funding
DWI/Drug Courts, provided options on
how to fund and sustain such a court once
it is in operation.  

Mr. Chodrow was followed by Judge
Brian MacKenzie, the American Bar
Association/National Highway Traffic

Safety Administration Judicial Fellow.
Judge MacKenzie introduced those
attending the session to the fundamentals
of DWI/Drug Court Teams.  

Derwood Haines, a defense attorney
who is a board member of the Michigan
Association of Drug Court Professionals,
talked about the role of the defense attor-
ney in a DWI/Drug Court and provided
personal insights into how he works with
his clients that are assigned to a DWI
Court.

Finally Anne Swern, 1st Assistant
District Attorney in Brooklyn, New York
spoke.  Ms. Swern, a member of the Board
of Directors of the National District
Attorney’s Association, described the pros-
ecutor’s important role as a gate keeper in
DWI/Drug Courts and used her insight
from a large urban setting on how these
courts work in her jurisdiction.

A DVD with program materials is
available from the ABA Judicial Division
for those unable to attend the program.
For information please contact Gena
Taylor, taylore@staff.abanet.org. 

It’s Alarming…or is it?

from alarm fatigue; air traffic controllers
and nuclear plant operators do as well
according to a recent New York Times article.
If it sounds like various disasters waiting to
happen, they already have.  A Korean Air
jumbo jet crashed in Guam because the
alarm which would have prevented the dis-
aster had been disabled and 100,000 gal-
lons of water leaked into a New York
nuclear reactor because the workers
ignored the alarm.  

The disaster in the Gulf with British
Petroleum may have been prevented had
the alarm monitoring gas buildup not been
disarmed so it wouldn’t “keep people awake
at night.”3 The National Transportation
Safety Board attributed a crash on the
Washington subway system that killed nine
people to the fact that the dispatcher
ignored as many as 9,000 alarms a week.

There are several new alarms coming
into the market that we hope will not be
ignored.  In this age of overstress and mul-
titasking parents, it is not uncommon for
Mom or Dad to “forget” the baby is in the
back seat.  The resulting deaths (213 in
2005) could have been averted if car manu-
facturers would install baby seat alarms in
all vehicles.  Declining to do so, the after-
market has taken up the task and various
alarms will be on the market this fall.  An
alarm attaches to the child’s car seat and if
the parent gets more than 20’ away an
alarm attached to the ignition key will
sound.  This device will save lives and most
likely parents will not suffer from alarm
fatigue from this safety feature.

1Seattle Municipal Code Section 11.84.345.
2Liz, “MGH death spurs review of patient

monitors, The Boston Globe (Feb. 21, 2010)
3Wald, Matthew L., “For No Signs of

Trouble, Kill the Alarm, The New York Times,
Week in Review (Aug. 1, 2010) p. 2
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test is whether the checkpoint reasonably
advanced the State’s interest in combating
drunken driving and is a “sufficiently pro-
ductive mechanism to justify the intrusion
upon Fourth Amendment interests which
such stops entail.” Delaware v. Prouse, 440
U.S. 648, 659, 99 S. Ct. 1391, 59 L. Ed. 2d
660 (1979).  

Courts should be slow to second guess
executive branch (law enforcement) deci-
sions on how best to stop drunk driving.
However, the requirement that the method
chosen by law enforcement officers must
reasonably advance the state’s interest in
dealing with a serious public danger serves
an important role in preventing blanket
detention of motorists where there is only
a “marginal contribution to roadway
safety.” Prouse, 440 U.S. at 661.

The Terry Stop following the
Checkpoint Stop

The next step in the Court’s analysis is
deciding whether the indicia of drunk driv-
ing stemming from that first brief contact
in the checkpoint amounts to reasonable
suspicion.  Terry v. Ohio, 392 U.S. 1 (1968)
created only limited exceptions to the gen-
eral rule that seizures of the person require
probable cause to arrest. In the name of
investigating a person who is no more than
suspected of criminal activity, law enforce-
ment officers may not carry out a full
search of the person or an automobile or
other effects. Nor may they seek to verify
their suspicions by means that approach
the conditions of arrest.  The point at
which a sustainable arrest based on proba-
ble cause arises is usually after a suspect
subject to a Terry stop fails to perform a
SFST as a sober person would.  It is not
until after the officer had completed inves-
tigating the circumstances of the first brief
checkpoint stop which provoked the initial
suspicion, namely completing the SFST,
that probable cause to arrest Defendant
may arise.  

Following this balancing of the factors
of limited intrusion into motorist privacy,
successful yield of arrests, and high state
interest in preventing drunk driving, the
judge should reach a conclusion whether

check point arrests are justified.  In an
ironic twist in the development of check-
point jurisprudence, when the U.S.
Supreme Court remanded Sitz to the state
court, the latter concluded that the ratio of
arrests to motorists contacted in the check-
point failed to yield enough arrests to jus-
tify the intrusion. Michigan v. Sitz, 443
Mich. 744, 506 N.W. 2d 209 (Mich. 1993).  

However, the California Supreme
Court found otherwise in Ingersoll v. Palmer,
43 Cal. 3d 1321, 1337, 743 P. 2d 1299
(Calif. 1987) concluding “[a]n absence of
arrests does not indicate a sobriety check-
point is a futile exercise. It more likely indi-
cates that the existence of the checkpoint
program has succeeded in inducing volun-
tary compliance with the law, thus fulfill-
ing the program’s primary objective of
keeping automobiles operated by impaired
drivers off the roads.”

Stay Alive; Just Drive:
There’s an App for That
Hon. Peggy Fulton Hora (Ret.), Judicial
Outreach Liaison, Region 9, Walnut Creek CA

The campaign against distracted
driving has taken on a life of its
own.  U.S. Secretary of

Transportation Ray LaHood has called it “a
deadly epidemic” and made this issue cen-
tral to his administration. The National
Highway Traffic Safety Administration has
embarked on a public information cam-
paign to eliminate senseless deaths from
driving and texting, talking on a cell phone
or otherwise
driving dis-
tracted.

On the
Oprah Show, with its millions of viewers,
Ms. Winfrey launched her own campaign
in February after she aired a special featur-
ing both victims and perpetrators of dis-
tracted driving.  She has her “No Phone
Zone” prominently featured on her home page
on which people can learn about cell phones and
driving as well as take the “Oprah’s No Phone
Zone Pledge.”1 To date 382,873 people have
pledged “to make my car a No Phone Zone.
Beginning right now, I will do my part to help put
an end to distracted driving by committing to
drive as responsibly as I can….” In a video,
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DUI Sobriety Checkpoints
– A Primer
(continued from page 1)

True SMS-Life Saver3 “allows anyone to
respond to SMS messages without having to
type any text. By providing a pre-populated
list of user-customized responses, the user can
simply select a response from the list and click
the Send Button to reply to any text message.”
It has 120 pre-designed messages such as “I’m
driving right now. I’ll get back to you as soon
as I can or when I can pull over to some place
safe.”  You can also customize a response such
as, “I’m in a boring meeting right now and
can’t get caught texting you.  Later.”  This app
costs $1.99 and still doesn’t quite get to the
heart of the problem.

Another application, the Textecution,4
allows normal cell phone use except when the
phone’s GPS system detects that it is moving
faster than 10 m.p.h when it disables itself
with the message, “You are moving too fast to
use this application.”  Teens aren’t going to
like this one but their parents sure will.  An
override function to allow use of the phone by
a passenger or on a train, plane or ferry can be
activated by contacting the administrator
who installed the device.  The cost is $29.95
and it is not available for BlackBerry or
iPhone.

Speeds over 5 mph get the attention of
the iZUP (“eyes up”)5 application that is
available for a $5 per month subscription. It
allows an emergency call and some preap-
proved phone numbers or apps such as
Google Maps but doesn’t have the passen-
ger overdrive feature.  It also has a tamper
alert so that naughty children or nefarious
employees will be caught if they attempt to
use their phone inappropriately.

Employers would be wise to consider
this feature on all company phones.  If I
were a lawyer representing someone
injured by texting and driving I would
argue that any responsible parent or corpo-
ration would install one of these devices
and that failure to do so is negligence per se.
We’ll see you in court.

1http://www.oprah.com/packages/no-phone-
zone.html

2http://www.drivesafe.ly/
3http://www.compatdb.org/forums/topic/59755-

ricardo-batista-releases-true-sms-life-saver-for-
iphone-devices/ 

4http://jacksonville.com/business/2010-07-
03/story/cell-phone-app-disables-texting-
while-driving

5http://reviews.cnet.com/8301-12261_7-
10372214-10356022.html

Admissibility of Chemical
Test Results in Impaired
Driving Cases: The
Confrontation Clause and
two Important Supreme
Court Decisions

By Hon. Karl Grube, Senior Judge, Judicial
Outreach Liaison, Region 4, St. Petersburg, FL

Within the past decade, the U.S.
Supreme Court’s standards for
evaluating Confrontation

Clause violations have changed. In Crawford
v. Washington, 541 U.S. 36, 124 S. Ct. 1354,
158 L. Ed. 2d 177 (2004), the Supreme
Court held that “[w]here testimonial evi-
dence is at issue, . . . the Sixth Amendment
demands . . .unavailability and a prior
opportunity for cross-examination.” 541
U.S. at 68. Therefore, unless the declarant
is unavailable and the defendant had a
prior opportunity to cross-examine the
declarant, any testimonial statement of a
witness absent from trial is inadmissible.

Five years after Crawford, in Melendez-
Diaz v. Massachusetts, 557 U.S. ___, 129 S.
Ct. 2527, 2529, 174 L. Ed. 2d 314  (2009),
the Court reviewed a case in which the
prosecution introduced certificates of state
laboratory analysts stating that material
seized by police and connected to peti-
tioner was cocaine of a certain quantity. As
required by Massachusetts law, the certifi-
cates were sworn to before a notary public
and were submitted as prima facie evidence
of their assertion. Petitioner objected,
asserting that Crawford v. Washington
required the analysts to testify in person.
The trial court disagreed, the certificates
were admitted, and petitioner was con-
victed. The Massachusetts Appeals Court
affirmed, rejecting petitioner’s claim that
the certificates’ admission violated the
Sixth Amendment.  The U.S. Supreme
Court reversed and held that the admission
of the certificates violated petitioner’s Sixth
Amendment right to confront the wit-
nesses against him.

Does this mean that in every impaired
driving case the results of blood, breath or
urine tests will only be admitted when the
witness, who performed the test or analy-
sis, testifies in person in court?  The answer
is no.  As the majority pointed out in
Melendez-Diaz, states are free to enact
statutes or rules that require the defense to
object to written test results and to demand
live testimony of a competent witness. If
the defense does not object after notice,
the right to confront is waived.  The Court
explained:  

In their simplest form, notice-and-
demand statutes require the prosecution
to provide notice to the defendant of its
intent to use an analyst’s report as evi-
dence at trial, after which the defendant
is given a period of time in which he
may object to the admission of the evi-
dence absent the analyst’s appearance
live at trial. See, e.g., Ga. Code Ann. §
35-3-154.1 (2006); Tex.Code Crim.
Proc. Ann., Art. 38.41, § 4 (Vernon
2005); Ohio Rev.Code Ann. §
2925.51(C) (West 2006). 

The Court pointed out that “The
defendant always has the burden of raising
his Confrontation Clause objection;
notice-and-demand statutes simply govern
the time within which he must do so. States
are free to adopt procedural rules govern-
ing objections. There is no conceivable
reason why he cannot similarly be com-
pelled to exercise his Confrontation Clause
rights before trial.”  Melendez-Diaz v.
Massachusetts, 129 S.Ct. 2527, 2541 (2009).

If your state does not have rules or evi-
dence code provisions that shift the burden
to the defense, after notice, to raise a
Confrontation Clause objection, now may
be the time for you to urge the appropriate
entities to consider such enactments.  If
your state has such provisions, it is impor-
tant to recognize that the privilege of exer-
cising the right to confrontation can be
waived.  

Hon. Thomas P. Panichi
Named Judicial
Outreach Liaison

Thomas P. Panichi
has been named
Judicial Outreach

Liaison for NHTSA Region 5 (represent-
ing Illinois, Indiana, Ohio, Michigan,
Minnesota and Wisconsin).  Judge Panichi
retired as Circuit Court Judge, Cook
County, IL, in December 2008.  He was
elected to that position in November,
1994, and retained by election for a six
year term in 2000 and 2006.   He is a grad-
uate of Southern Illinois University, and
holds a JD from the Chicago Kent
College of Law.  

In 2000, he instigated a misdemeanor
drug court call for the Sixth Municipal
District.  Following that, as supervisor of
the felony division, he presided as the
Felony Drug Court Judge.  In addition,
Judge Panichi was one of the founding
members of the Illinois Association of
Drug Court Professionals, where he once
served as President and still remains a
Director.  For his efforts toward furthering
the Drug Court Movement, he was
awarded the “Getty” Award by the IADCP
in 2008.  During his Judgeship he worked
with NHTSA grants awarded to Cook
County and organized many programs
promoting seat belt usage and DUI pre-
vention.  For seven consecutive years
Judge Panichi arranged one-day seminars
focusing on safe driving and the negative
effects of drugs and alcohol for young
adults.  Over 200 students from some 20

different high schools would attend each
seminar.  He continues to speak at high
school assemblies and at drivers education
classes.  

He was an adjunct professor of law at
Prairie State Community College and
serves as the State of Illinois representa-
tive for the Congress of State Drug
Courts.  He regularly attends the annual
training conference and other programs
sponsored by the National Association of
Drug Courts.  

Judge Panichi, married for 40 years
with four children, retired from the bench
in 2008.  He is a licensed boat captain,
and spends most weekends with his fam-
ily, cruising Lake Michigan on his Trawler,
which is docked in downtown Chicago.

Editor’s Note
Highway to Justice is a publication of

the American Bar Association (“ABA”)
and the National Highway Traffic
Safety Administration (”NHTSA”). The
views expressed in Highway to Justice are
those of the author(s) only and not nec-
essarily those of the ABA, the NHTSA,
or the government agencies, courts,
universities or law firms with whom the
members are affiliated.

We would like to hear from other
judges. If you have an article that you
would like to share with your col-
leagues, please feel free to submit it for
inclusion in the next edition of Highway
to Justice. Deadline for submission of
articles for inclusion in Winter, 2011
issue is October 22, 2010. 

To submit an article, please send it
to Judge John Priester, Division of
Administrative Hearings, Iowa
Department of Inspections & Appeals,
3rd Floor Wallace State Office
Building, Des Moines, IA  50319, or
email to venspriester@prodigy.net. 

(continued on page 3)
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Dates to Remember

Drunk Driving: Over the Limit.
Under Arrest National Crackdown

December 16 – January 3, 2011

CONTACT INFORMATION
To learn more about programs offered by NHTSA, please contact one of the following:

Hon. Karl Grube, Judicial Outreach Liaison, Region 4 (Alabama, Florida, Georgia, South Carolina, Tennessee): kgrube@jud6.org
Hon. Thomas Panichi, Judicial Outreach Liaison, Region 5(Minnesota, Wisconsin, Illinois, Indiana, Michigan, Ohio): soj1655@aol.com
Hon. David Keith Rutledge, Region 7 (Nebraska, Iowa, Kansas, Missouri, Arkansas): dkrutledge@sbcglobal.net
Hon. Frederic B. Rodgers, Judicial Outreach Liaison, Region 8(North Dakota, South Dakota, Wyoming, Colorado, Utah, Nevada):
Frederic.rodgers@judicial.state.co.us
Hon. Peggy Hora, Judicial Outreach Liaison, Region 9 (Arizona, California, Pacific Territories): peggyhora@sbcglobal.net
Hon. Mike Padden, Judicial Outreach Liaison, Region 10 (Alaska, Idaho, Oregon, Washington, Montana): m_john_p@msn.com
Hon. John Priester, Judicial Fellow, venspriester@prodigy.net
Hon. Brian MacKenzie, Judicial Fellow, mackenzieb@oakgov.com

Oprah says, “No one needs to die today
because you were on your phone.”

Friday, April 30 marked the first
“National No Phone Zone Day.”  Through
a live episode of the Oprah Winfrey Show,
viewers were able to see rallies in five
major cities and preview the public service
announcements calling on even more driv-
ers to take the pledge.

If a pledge is not enough, there are now
phone applications that prevent texting and
driving.  DriveSafely ™ 2 “is a mobile applica-
tion that reads text (SMS) messages and emails
aloud in real time and automatically responds
without drivers touching the mobile phone.”

Signing up with a BlackBerry takes two
clicks.  This application is a good start.  It
promotes the hands free part but doesn’t do
much for the distraction of divided attention
to the road and one’s emails. In fact, the web-
site says it “reduces distracted driving”
implying it does not eliminate it. Having
your phone read emails and texts to you
while driving might in itself be distracting as
it also reads “text talk” such as “LOL” (which
my friend thought stood for “little old lady”)
or “BRB” (which I had to Google to learn
means “be right back”).

It’s Alarming…or is it?
Hon. Peggy Fulton Hora (Ret.), Region 9
Judicial Outreach Liaison, Walnut Creek CA

It’s late in the evening.  You’re in your
favorite chair reading an interesting
book.  A neighbor’s car alarm goes off.

What do you do?  Most likely, nothing.
That’s what we all do.  It’s called “alarm
fatigue,” according to James P. Keller, Jr.,
vice president of Emergency Care
Research Institute (ECRI), an organization
dedicated to applied scientific research in
healthcare.  It means we become inured to
alarms and habituated to their undesirable
sound.  We’ve become so used to false
alarms there are even noise abatement laws
about how long a car alarm may sound (5
minutes in Seattle, for instance)1

There are now alarms for almost

everything.  The “Help, I’ve fallen” alarms
for seniors, personal safety and security
alarms, an iPhone safety button, pool
safety devices, audible motion detectors
and space heater alarms proliferate.  There
are alarms with which you can outfit your
child so that if he or she strays more than
6-30’ from you, you’ll be greeted with a
piercing sound.  

People whose job it is to monitor
safety equipment and alarms suffer per-
haps the most from alarm fatigue.  At least
one hospital death has been attributable to
nurses’, not ignoring, but actually not hear-
ing and seeing alarms.  In January, at
Massachusetts General Hospital, a heart
patient died despite at least ten nurses on
duty whose job it was to monitor him.
“There may be so many alarms going off
[in a hospital’s critical care unit] it sort of
becomes the background noise,’’ Kathryn

Pelczarski, director of ECRI said. “We
have seen situations where all the nurses
are responsible for all alarms within that
unit and there is the assumption that
someone else will get that alarm. I fre-
quently see alarms turned down to the
point of being inaudible.’’2

Not only critical care nurses suffer
(continued on page 6)



test is whether the checkpoint reasonably
advanced the State’s interest in combating
drunken driving and is a “sufficiently pro-
ductive mechanism to justify the intrusion
upon Fourth Amendment interests which
such stops entail.” Delaware v. Prouse, 440
U.S. 648, 659, 99 S. Ct. 1391, 59 L. Ed. 2d
660 (1979).  

Courts should be slow to second guess
executive branch (law enforcement) deci-
sions on how best to stop drunk driving.
However, the requirement that the method
chosen by law enforcement officers must
reasonably advance the state’s interest in
dealing with a serious public danger serves
an important role in preventing blanket
detention of motorists where there is only
a “marginal contribution to roadway
safety.” Prouse, 440 U.S. at 661.

The Terry Stop following the
Checkpoint Stop

The next step in the Court’s analysis is
deciding whether the indicia of drunk driv-
ing stemming from that first brief contact
in the checkpoint amounts to reasonable
suspicion.  Terry v. Ohio, 392 U.S. 1 (1968)
created only limited exceptions to the gen-
eral rule that seizures of the person require
probable cause to arrest. In the name of
investigating a person who is no more than
suspected of criminal activity, law enforce-
ment officers may not carry out a full
search of the person or an automobile or
other effects. Nor may they seek to verify
their suspicions by means that approach
the conditions of arrest.  The point at
which a sustainable arrest based on proba-
ble cause arises is usually after a suspect
subject to a Terry stop fails to perform a
SFST as a sober person would.  It is not
until after the officer had completed inves-
tigating the circumstances of the first brief
checkpoint stop which provoked the initial
suspicion, namely completing the SFST,
that probable cause to arrest Defendant
may arise.  

Following this balancing of the factors
of limited intrusion into motorist privacy,
successful yield of arrests, and high state
interest in preventing drunk driving, the
judge should reach a conclusion whether

check point arrests are justified.  In an
ironic twist in the development of check-
point jurisprudence, when the U.S.
Supreme Court remanded Sitz to the state
court, the latter concluded that the ratio of
arrests to motorists contacted in the check-
point failed to yield enough arrests to jus-
tify the intrusion. Michigan v. Sitz, 443
Mich. 744, 506 N.W. 2d 209 (Mich. 1993).  

However, the California Supreme
Court found otherwise in Ingersoll v. Palmer,
43 Cal. 3d 1321, 1337, 743 P. 2d 1299
(Calif. 1987) concluding “[a]n absence of
arrests does not indicate a sobriety check-
point is a futile exercise. It more likely indi-
cates that the existence of the checkpoint
program has succeeded in inducing volun-
tary compliance with the law, thus fulfill-
ing the program’s primary objective of
keeping automobiles operated by impaired
drivers off the roads.”

Stay Alive; Just Drive:
There’s an App for That
Hon. Peggy Fulton Hora (Ret.), Judicial
Outreach Liaison, Region 9, Walnut Creek CA

The campaign against distracted
driving has taken on a life of its
own.  U.S. Secretary of

Transportation Ray LaHood has called it “a
deadly epidemic” and made this issue cen-
tral to his administration. The National
Highway Traffic Safety Administration has
embarked on a public information cam-
paign to eliminate senseless deaths from
driving and texting, talking on a cell phone
or otherwise
driving dis-
tracted.

On the
Oprah Show, with its millions of viewers,
Ms. Winfrey launched her own campaign
in February after she aired a special featur-
ing both victims and perpetrators of dis-
tracted driving.  She has her “No Phone
Zone” prominently featured on her home page
on which people can learn about cell phones and
driving as well as take the “Oprah’s No Phone
Zone Pledge.”1 To date 382,873 people have
pledged “to make my car a No Phone Zone.
Beginning right now, I will do my part to help put
an end to distracted driving by committing to
drive as responsibly as I can….” In a video,
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True SMS-Life Saver3 “allows anyone to
respond to SMS messages without having to
type any text. By providing a pre-populated
list of user-customized responses, the user can
simply select a response from the list and click
the Send Button to reply to any text message.”
It has 120 pre-designed messages such as “I’m
driving right now. I’ll get back to you as soon
as I can or when I can pull over to some place
safe.”  You can also customize a response such
as, “I’m in a boring meeting right now and
can’t get caught texting you.  Later.”  This app
costs $1.99 and still doesn’t quite get to the
heart of the problem.

Another application, the Textecution,4
allows normal cell phone use except when the
phone’s GPS system detects that it is moving
faster than 10 m.p.h when it disables itself
with the message, “You are moving too fast to
use this application.”  Teens aren’t going to
like this one but their parents sure will.  An
override function to allow use of the phone by
a passenger or on a train, plane or ferry can be
activated by contacting the administrator
who installed the device.  The cost is $29.95
and it is not available for BlackBerry or
iPhone.

Speeds over 5 mph get the attention of
the iZUP (“eyes up”)5 application that is
available for a $5 per month subscription. It
allows an emergency call and some preap-
proved phone numbers or apps such as
Google Maps but doesn’t have the passen-
ger overdrive feature.  It also has a tamper
alert so that naughty children or nefarious
employees will be caught if they attempt to
use their phone inappropriately.

Employers would be wise to consider
this feature on all company phones.  If I
were a lawyer representing someone
injured by texting and driving I would
argue that any responsible parent or corpo-
ration would install one of these devices
and that failure to do so is negligence per se.
We’ll see you in court.

1http://www.oprah.com/packages/no-phone-
zone.html

2http://www.drivesafe.ly/
3http://www.compatdb.org/forums/topic/59755-

ricardo-batista-releases-true-sms-life-saver-for-
iphone-devices/ 

4http://jacksonville.com/business/2010-07-
03/story/cell-phone-app-disables-texting-
while-driving

5http://reviews.cnet.com/8301-12261_7-
10372214-10356022.html

Admissibility of Chemical
Test Results in Impaired
Driving Cases: The
Confrontation Clause and
two Important Supreme
Court Decisions

By Hon. Karl Grube, Senior Judge, Judicial
Outreach Liaison, Region 4, St. Petersburg, FL

Within the past decade, the U.S.
Supreme Court’s standards for
evaluating Confrontation

Clause violations have changed. In Crawford
v. Washington, 541 U.S. 36, 124 S. Ct. 1354,
158 L. Ed. 2d 177 (2004), the Supreme
Court held that “[w]here testimonial evi-
dence is at issue, . . . the Sixth Amendment
demands . . .unavailability and a prior
opportunity for cross-examination.” 541
U.S. at 68. Therefore, unless the declarant
is unavailable and the defendant had a
prior opportunity to cross-examine the
declarant, any testimonial statement of a
witness absent from trial is inadmissible.

Five years after Crawford, in Melendez-
Diaz v. Massachusetts, 557 U.S. ___, 129 S.
Ct. 2527, 2529, 174 L. Ed. 2d 314  (2009),
the Court reviewed a case in which the
prosecution introduced certificates of state
laboratory analysts stating that material
seized by police and connected to peti-
tioner was cocaine of a certain quantity. As
required by Massachusetts law, the certifi-
cates were sworn to before a notary public
and were submitted as prima facie evidence
of their assertion. Petitioner objected,
asserting that Crawford v. Washington
required the analysts to testify in person.
The trial court disagreed, the certificates
were admitted, and petitioner was con-
victed. The Massachusetts Appeals Court
affirmed, rejecting petitioner’s claim that
the certificates’ admission violated the
Sixth Amendment.  The U.S. Supreme
Court reversed and held that the admission
of the certificates violated petitioner’s Sixth
Amendment right to confront the wit-
nesses against him.

Does this mean that in every impaired
driving case the results of blood, breath or
urine tests will only be admitted when the
witness, who performed the test or analy-
sis, testifies in person in court?  The answer
is no.  As the majority pointed out in
Melendez-Diaz, states are free to enact
statutes or rules that require the defense to
object to written test results and to demand
live testimony of a competent witness. If
the defense does not object after notice,
the right to confront is waived.  The Court
explained:  

In their simplest form, notice-and-
demand statutes require the prosecution
to provide notice to the defendant of its
intent to use an analyst’s report as evi-
dence at trial, after which the defendant
is given a period of time in which he
may object to the admission of the evi-
dence absent the analyst’s appearance
live at trial. See, e.g., Ga. Code Ann. §
35-3-154.1 (2006); Tex.Code Crim.
Proc. Ann., Art. 38.41, § 4 (Vernon
2005); Ohio Rev.Code Ann. §
2925.51(C) (West 2006). 

The Court pointed out that “The
defendant always has the burden of raising
his Confrontation Clause objection;
notice-and-demand statutes simply govern
the time within which he must do so. States
are free to adopt procedural rules govern-
ing objections. There is no conceivable
reason why he cannot similarly be com-
pelled to exercise his Confrontation Clause
rights before trial.”  Melendez-Diaz v.
Massachusetts, 129 S.Ct. 2527, 2541 (2009).

If your state does not have rules or evi-
dence code provisions that shift the burden
to the defense, after notice, to raise a
Confrontation Clause objection, now may
be the time for you to urge the appropriate
entities to consider such enactments.  If
your state has such provisions, it is impor-
tant to recognize that the privilege of exer-
cising the right to confrontation can be
waived.  

Hon. Thomas P. Panichi
Named Judicial
Outreach Liaison

Thomas P. Panichi
has been named
Judicial Outreach

Liaison for NHTSA Region 5 (represent-
ing Illinois, Indiana, Ohio, Michigan,
Minnesota and Wisconsin).  Judge Panichi
retired as Circuit Court Judge, Cook
County, IL, in December 2008.  He was
elected to that position in November,
1994, and retained by election for a six
year term in 2000 and 2006.   He is a grad-
uate of Southern Illinois University, and
holds a JD from the Chicago Kent
College of Law.  

In 2000, he instigated a misdemeanor
drug court call for the Sixth Municipal
District.  Following that, as supervisor of
the felony division, he presided as the
Felony Drug Court Judge.  In addition,
Judge Panichi was one of the founding
members of the Illinois Association of
Drug Court Professionals, where he once
served as President and still remains a
Director.  For his efforts toward furthering
the Drug Court Movement, he was
awarded the “Getty” Award by the IADCP
in 2008.  During his Judgeship he worked
with NHTSA grants awarded to Cook
County and organized many programs
promoting seat belt usage and DUI pre-
vention.  For seven consecutive years
Judge Panichi arranged one-day seminars
focusing on safe driving and the negative
effects of drugs and alcohol for young
adults.  Over 200 students from some 20

different high schools would attend each
seminar.  He continues to speak at high
school assemblies and at drivers education
classes.  

He was an adjunct professor of law at
Prairie State Community College and
serves as the State of Illinois representa-
tive for the Congress of State Drug
Courts.  He regularly attends the annual
training conference and other programs
sponsored by the National Association of
Drug Courts.  

Judge Panichi, married for 40 years
with four children, retired from the bench
in 2008.  He is a licensed boat captain,
and spends most weekends with his fam-
ily, cruising Lake Michigan on his Trawler,
which is docked in downtown Chicago.

Editor’s Note
Highway to Justice is a publication of

the American Bar Association (“ABA”)
and the National Highway Traffic
Safety Administration (”NHTSA”). The
views expressed in Highway to Justice are
those of the author(s) only and not nec-
essarily those of the ABA, the NHTSA,
or the government agencies, courts,
universities or law firms with whom the
members are affiliated.

We would like to hear from other
judges. If you have an article that you
would like to share with your col-
leagues, please feel free to submit it for
inclusion in the next edition of Highway
to Justice. Deadline for submission of
articles for inclusion in Winter, 2011
issue is October 22, 2010. 

To submit an article, please send it
to Judge John Priester, Division of
Administrative Hearings, Iowa
Department of Inspections & Appeals,
3rd Floor Wallace State Office
Building, Des Moines, IA  50319, or
email to venspriester@prodigy.net. 

(continued on page 3)
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Dates to Remember

Drunk Driving: Over the Limit.
Under Arrest National Crackdown

December 16 – January 3, 2011

CONTACT INFORMATION
To learn more about programs offered by NHTSA, please contact one of the following:

Hon. Karl Grube, Judicial Outreach Liaison, Region 4 (Alabama, Florida, Georgia, South Carolina, Tennessee): kgrube@jud6.org
Hon. Thomas Panichi, Judicial Outreach Liaison, Region 5(Minnesota, Wisconsin, Illinois, Indiana, Michigan, Ohio): soj1655@aol.com
Hon. David Keith Rutledge, Region 7 (Nebraska, Iowa, Kansas, Missouri, Arkansas): dkrutledge@sbcglobal.net
Hon. Frederic B. Rodgers, Judicial Outreach Liaison, Region 8(North Dakota, South Dakota, Wyoming, Colorado, Utah, Nevada):
Frederic.rodgers@judicial.state.co.us
Hon. Peggy Hora, Judicial Outreach Liaison, Region 9 (Arizona, California, Pacific Territories): peggyhora@sbcglobal.net
Hon. Mike Padden, Judicial Outreach Liaison, Region 10 (Alaska, Idaho, Oregon, Washington, Montana): m_john_p@msn.com
Hon. John Priester, Judicial Fellow, venspriester@prodigy.net
Hon. Brian MacKenzie, Judicial Fellow, mackenzieb@oakgov.com

Oprah says, “No one needs to die today
because you were on your phone.”

Friday, April 30 marked the first
“National No Phone Zone Day.”  Through
a live episode of the Oprah Winfrey Show,
viewers were able to see rallies in five
major cities and preview the public service
announcements calling on even more driv-
ers to take the pledge.

If a pledge is not enough, there are now
phone applications that prevent texting and
driving.  DriveSafely ™ 2 “is a mobile applica-
tion that reads text (SMS) messages and emails
aloud in real time and automatically responds
without drivers touching the mobile phone.”

Signing up with a BlackBerry takes two
clicks.  This application is a good start.  It
promotes the hands free part but doesn’t do
much for the distraction of divided attention
to the road and one’s emails. In fact, the web-
site says it “reduces distracted driving”
implying it does not eliminate it. Having
your phone read emails and texts to you
while driving might in itself be distracting as
it also reads “text talk” such as “LOL” (which
my friend thought stood for “little old lady”)
or “BRB” (which I had to Google to learn
means “be right back”).

It’s Alarming…or is it?
Hon. Peggy Fulton Hora (Ret.), Region 9
Judicial Outreach Liaison, Walnut Creek CA

It’s late in the evening.  You’re in your
favorite chair reading an interesting
book.  A neighbor’s car alarm goes off.

What do you do?  Most likely, nothing.
That’s what we all do.  It’s called “alarm
fatigue,” according to James P. Keller, Jr.,
vice president of Emergency Care
Research Institute (ECRI), an organization
dedicated to applied scientific research in
healthcare.  It means we become inured to
alarms and habituated to their undesirable
sound.  We’ve become so used to false
alarms there are even noise abatement laws
about how long a car alarm may sound (5
minutes in Seattle, for instance)1

There are now alarms for almost

everything.  The “Help, I’ve fallen” alarms
for seniors, personal safety and security
alarms, an iPhone safety button, pool
safety devices, audible motion detectors
and space heater alarms proliferate.  There
are alarms with which you can outfit your
child so that if he or she strays more than
6-30’ from you, you’ll be greeted with a
piercing sound.  

People whose job it is to monitor
safety equipment and alarms suffer per-
haps the most from alarm fatigue.  At least
one hospital death has been attributable to
nurses’, not ignoring, but actually not hear-
ing and seeing alarms.  In January, at
Massachusetts General Hospital, a heart
patient died despite at least ten nurses on
duty whose job it was to monitor him.
“There may be so many alarms going off
[in a hospital’s critical care unit] it sort of
becomes the background noise,’’ Kathryn

Pelczarski, director of ECRI said. “We
have seen situations where all the nurses
are responsible for all alarms within that
unit and there is the assumption that
someone else will get that alarm. I fre-
quently see alarms turned down to the
point of being inaudible.’’2

Not only critical care nurses suffer
(continued on page 6)



test is whether the checkpoint reasonably
advanced the State’s interest in combating
drunken driving and is a “sufficiently pro-
ductive mechanism to justify the intrusion
upon Fourth Amendment interests which
such stops entail.” Delaware v. Prouse, 440
U.S. 648, 659, 99 S. Ct. 1391, 59 L. Ed. 2d
660 (1979).  

Courts should be slow to second guess
executive branch (law enforcement) deci-
sions on how best to stop drunk driving.
However, the requirement that the method
chosen by law enforcement officers must
reasonably advance the state’s interest in
dealing with a serious public danger serves
an important role in preventing blanket
detention of motorists where there is only
a “marginal contribution to roadway
safety.” Prouse, 440 U.S. at 661.

The Terry Stop following the
Checkpoint Stop

The next step in the Court’s analysis is
deciding whether the indicia of drunk driv-
ing stemming from that first brief contact
in the checkpoint amounts to reasonable
suspicion.  Terry v. Ohio, 392 U.S. 1 (1968)
created only limited exceptions to the gen-
eral rule that seizures of the person require
probable cause to arrest. In the name of
investigating a person who is no more than
suspected of criminal activity, law enforce-
ment officers may not carry out a full
search of the person or an automobile or
other effects. Nor may they seek to verify
their suspicions by means that approach
the conditions of arrest.  The point at
which a sustainable arrest based on proba-
ble cause arises is usually after a suspect
subject to a Terry stop fails to perform a
SFST as a sober person would.  It is not
until after the officer had completed inves-
tigating the circumstances of the first brief
checkpoint stop which provoked the initial
suspicion, namely completing the SFST,
that probable cause to arrest Defendant
may arise.  

Following this balancing of the factors
of limited intrusion into motorist privacy,
successful yield of arrests, and high state
interest in preventing drunk driving, the
judge should reach a conclusion whether

check point arrests are justified.  In an
ironic twist in the development of check-
point jurisprudence, when the U.S.
Supreme Court remanded Sitz to the state
court, the latter concluded that the ratio of
arrests to motorists contacted in the check-
point failed to yield enough arrests to jus-
tify the intrusion. Michigan v. Sitz, 443
Mich. 744, 506 N.W. 2d 209 (Mich. 1993).  

However, the California Supreme
Court found otherwise in Ingersoll v. Palmer,
43 Cal. 3d 1321, 1337, 743 P. 2d 1299
(Calif. 1987) concluding “[a]n absence of
arrests does not indicate a sobriety check-
point is a futile exercise. It more likely indi-
cates that the existence of the checkpoint
program has succeeded in inducing volun-
tary compliance with the law, thus fulfill-
ing the program’s primary objective of
keeping automobiles operated by impaired
drivers off the roads.”

Stay Alive; Just Drive:
There’s an App for That
Hon. Peggy Fulton Hora (Ret.), Judicial
Outreach Liaison, Region 9, Walnut Creek CA

The campaign against distracted
driving has taken on a life of its
own.  U.S. Secretary of

Transportation Ray LaHood has called it “a
deadly epidemic” and made this issue cen-
tral to his administration. The National
Highway Traffic Safety Administration has
embarked on a public information cam-
paign to eliminate senseless deaths from
driving and texting, talking on a cell phone
or otherwise
driving dis-
tracted.

On the
Oprah Show, with its millions of viewers,
Ms. Winfrey launched her own campaign
in February after she aired a special featur-
ing both victims and perpetrators of dis-
tracted driving.  She has her “No Phone
Zone” prominently featured on her home page
on which people can learn about cell phones and
driving as well as take the “Oprah’s No Phone
Zone Pledge.”1 To date 382,873 people have
pledged “to make my car a No Phone Zone.
Beginning right now, I will do my part to help put
an end to distracted driving by committing to
drive as responsibly as I can….” In a video,
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DUI Sobriety Checkpoints
– A Primer
(continued from page 1)

True SMS-Life Saver3 “allows anyone to
respond to SMS messages without having to
type any text. By providing a pre-populated
list of user-customized responses, the user can
simply select a response from the list and click
the Send Button to reply to any text message.”
It has 120 pre-designed messages such as “I’m
driving right now. I’ll get back to you as soon
as I can or when I can pull over to some place
safe.”  You can also customize a response such
as, “I’m in a boring meeting right now and
can’t get caught texting you.  Later.”  This app
costs $1.99 and still doesn’t quite get to the
heart of the problem.

Another application, the Textecution,4
allows normal cell phone use except when the
phone’s GPS system detects that it is moving
faster than 10 m.p.h when it disables itself
with the message, “You are moving too fast to
use this application.”  Teens aren’t going to
like this one but their parents sure will.  An
override function to allow use of the phone by
a passenger or on a train, plane or ferry can be
activated by contacting the administrator
who installed the device.  The cost is $29.95
and it is not available for BlackBerry or
iPhone.

Speeds over 5 mph get the attention of
the iZUP (“eyes up”)5 application that is
available for a $5 per month subscription. It
allows an emergency call and some preap-
proved phone numbers or apps such as
Google Maps but doesn’t have the passen-
ger overdrive feature.  It also has a tamper
alert so that naughty children or nefarious
employees will be caught if they attempt to
use their phone inappropriately.

Employers would be wise to consider
this feature on all company phones.  If I
were a lawyer representing someone
injured by texting and driving I would
argue that any responsible parent or corpo-
ration would install one of these devices
and that failure to do so is negligence per se.
We’ll see you in court.

1http://www.oprah.com/packages/no-phone-
zone.html

2http://www.drivesafe.ly/
3http://www.compatdb.org/forums/topic/59755-

ricardo-batista-releases-true-sms-life-saver-for-
iphone-devices/ 

4http://jacksonville.com/business/2010-07-
03/story/cell-phone-app-disables-texting-
while-driving

5http://reviews.cnet.com/8301-12261_7-
10372214-10356022.html

Admissibility of Chemical
Test Results in Impaired
Driving Cases: The
Confrontation Clause and
two Important Supreme
Court Decisions

By Hon. Karl Grube, Senior Judge, Judicial
Outreach Liaison, Region 4, St. Petersburg, FL

Within the past decade, the U.S.
Supreme Court’s standards for
evaluating Confrontation

Clause violations have changed. In Crawford
v. Washington, 541 U.S. 36, 124 S. Ct. 1354,
158 L. Ed. 2d 177 (2004), the Supreme
Court held that “[w]here testimonial evi-
dence is at issue, . . . the Sixth Amendment
demands . . .unavailability and a prior
opportunity for cross-examination.” 541
U.S. at 68. Therefore, unless the declarant
is unavailable and the defendant had a
prior opportunity to cross-examine the
declarant, any testimonial statement of a
witness absent from trial is inadmissible.

Five years after Crawford, in Melendez-
Diaz v. Massachusetts, 557 U.S. ___, 129 S.
Ct. 2527, 2529, 174 L. Ed. 2d 314  (2009),
the Court reviewed a case in which the
prosecution introduced certificates of state
laboratory analysts stating that material
seized by police and connected to peti-
tioner was cocaine of a certain quantity. As
required by Massachusetts law, the certifi-
cates were sworn to before a notary public
and were submitted as prima facie evidence
of their assertion. Petitioner objected,
asserting that Crawford v. Washington
required the analysts to testify in person.
The trial court disagreed, the certificates
were admitted, and petitioner was con-
victed. The Massachusetts Appeals Court
affirmed, rejecting petitioner’s claim that
the certificates’ admission violated the
Sixth Amendment.  The U.S. Supreme
Court reversed and held that the admission
of the certificates violated petitioner’s Sixth
Amendment right to confront the wit-
nesses against him.

Does this mean that in every impaired
driving case the results of blood, breath or
urine tests will only be admitted when the
witness, who performed the test or analy-
sis, testifies in person in court?  The answer
is no.  As the majority pointed out in
Melendez-Diaz, states are free to enact
statutes or rules that require the defense to
object to written test results and to demand
live testimony of a competent witness. If
the defense does not object after notice,
the right to confront is waived.  The Court
explained:  

In their simplest form, notice-and-
demand statutes require the prosecution
to provide notice to the defendant of its
intent to use an analyst’s report as evi-
dence at trial, after which the defendant
is given a period of time in which he
may object to the admission of the evi-
dence absent the analyst’s appearance
live at trial. See, e.g., Ga. Code Ann. §
35-3-154.1 (2006); Tex.Code Crim.
Proc. Ann., Art. 38.41, § 4 (Vernon
2005); Ohio Rev.Code Ann. §
2925.51(C) (West 2006). 

The Court pointed out that “The
defendant always has the burden of raising
his Confrontation Clause objection;
notice-and-demand statutes simply govern
the time within which he must do so. States
are free to adopt procedural rules govern-
ing objections. There is no conceivable
reason why he cannot similarly be com-
pelled to exercise his Confrontation Clause
rights before trial.”  Melendez-Diaz v.
Massachusetts, 129 S.Ct. 2527, 2541 (2009).

If your state does not have rules or evi-
dence code provisions that shift the burden
to the defense, after notice, to raise a
Confrontation Clause objection, now may
be the time for you to urge the appropriate
entities to consider such enactments.  If
your state has such provisions, it is impor-
tant to recognize that the privilege of exer-
cising the right to confrontation can be
waived.  

Hon. Thomas P. Panichi
Named Judicial
Outreach Liaison

Thomas P. Panichi
has been named
Judicial Outreach

Liaison for NHTSA Region 5 (represent-
ing Illinois, Indiana, Ohio, Michigan,
Minnesota and Wisconsin).  Judge Panichi
retired as Circuit Court Judge, Cook
County, IL, in December 2008.  He was
elected to that position in November,
1994, and retained by election for a six
year term in 2000 and 2006.   He is a grad-
uate of Southern Illinois University, and
holds a JD from the Chicago Kent
College of Law.  

In 2000, he instigated a misdemeanor
drug court call for the Sixth Municipal
District.  Following that, as supervisor of
the felony division, he presided as the
Felony Drug Court Judge.  In addition,
Judge Panichi was one of the founding
members of the Illinois Association of
Drug Court Professionals, where he once
served as President and still remains a
Director.  For his efforts toward furthering
the Drug Court Movement, he was
awarded the “Getty” Award by the IADCP
in 2008.  During his Judgeship he worked
with NHTSA grants awarded to Cook
County and organized many programs
promoting seat belt usage and DUI pre-
vention.  For seven consecutive years
Judge Panichi arranged one-day seminars
focusing on safe driving and the negative
effects of drugs and alcohol for young
adults.  Over 200 students from some 20

different high schools would attend each
seminar.  He continues to speak at high
school assemblies and at drivers education
classes.  

He was an adjunct professor of law at
Prairie State Community College and
serves as the State of Illinois representa-
tive for the Congress of State Drug
Courts.  He regularly attends the annual
training conference and other programs
sponsored by the National Association of
Drug Courts.  

Judge Panichi, married for 40 years
with four children, retired from the bench
in 2008.  He is a licensed boat captain,
and spends most weekends with his fam-
ily, cruising Lake Michigan on his Trawler,
which is docked in downtown Chicago.

Editor’s Note
Highway to Justice is a publication of

the American Bar Association (“ABA”)
and the National Highway Traffic
Safety Administration (”NHTSA”). The
views expressed in Highway to Justice are
those of the author(s) only and not nec-
essarily those of the ABA, the NHTSA,
or the government agencies, courts,
universities or law firms with whom the
members are affiliated.

We would like to hear from other
judges. If you have an article that you
would like to share with your col-
leagues, please feel free to submit it for
inclusion in the next edition of Highway
to Justice. Deadline for submission of
articles for inclusion in Winter, 2011
issue is October 22, 2010. 

To submit an article, please send it
to Judge John Priester, Division of
Administrative Hearings, Iowa
Department of Inspections & Appeals,
3rd Floor Wallace State Office
Building, Des Moines, IA  50319, or
email to venspriester@prodigy.net. 

(continued on page 3)

(continued from page 2)

Dates to Remember

Drunk Driving: Over the Limit.
Under Arrest National Crackdown

December 16 – January 3, 2011

CONTACT INFORMATION
To learn more about programs offered by NHTSA, please contact one of the following:

Hon. Karl Grube, Judicial Outreach Liaison, Region 4 (Alabama, Florida, Georgia, South Carolina, Tennessee): kgrube@jud6.org
Hon. Thomas Panichi, Judicial Outreach Liaison, Region 5(Minnesota, Wisconsin, Illinois, Indiana, Michigan, Ohio): soj1655@aol.com
Hon. David Keith Rutledge, Region 7 (Nebraska, Iowa, Kansas, Missouri, Arkansas): dkrutledge@sbcglobal.net
Hon. Frederic B. Rodgers, Judicial Outreach Liaison, Region 8(North Dakota, South Dakota, Wyoming, Colorado, Utah, Nevada):
Frederic.rodgers@judicial.state.co.us
Hon. Peggy Hora, Judicial Outreach Liaison, Region 9 (Arizona, California, Pacific Territories): peggyhora@sbcglobal.net
Hon. Mike Padden, Judicial Outreach Liaison, Region 10 (Alaska, Idaho, Oregon, Washington, Montana): m_john_p@msn.com
Hon. John Priester, Judicial Fellow, venspriester@prodigy.net
Hon. Brian MacKenzie, Judicial Fellow, mackenzieb@oakgov.com

Oprah says, “No one needs to die today
because you were on your phone.”

Friday, April 30 marked the first
“National No Phone Zone Day.”  Through
a live episode of the Oprah Winfrey Show,
viewers were able to see rallies in five
major cities and preview the public service
announcements calling on even more driv-
ers to take the pledge.

If a pledge is not enough, there are now
phone applications that prevent texting and
driving.  DriveSafely ™ 2 “is a mobile applica-
tion that reads text (SMS) messages and emails
aloud in real time and automatically responds
without drivers touching the mobile phone.”

Signing up with a BlackBerry takes two
clicks.  This application is a good start.  It
promotes the hands free part but doesn’t do
much for the distraction of divided attention
to the road and one’s emails. In fact, the web-
site says it “reduces distracted driving”
implying it does not eliminate it. Having
your phone read emails and texts to you
while driving might in itself be distracting as
it also reads “text talk” such as “LOL” (which
my friend thought stood for “little old lady”)
or “BRB” (which I had to Google to learn
means “be right back”).

It’s Alarming…or is it?
Hon. Peggy Fulton Hora (Ret.), Region 9
Judicial Outreach Liaison, Walnut Creek CA

It’s late in the evening.  You’re in your
favorite chair reading an interesting
book.  A neighbor’s car alarm goes off.

What do you do?  Most likely, nothing.
That’s what we all do.  It’s called “alarm
fatigue,” according to James P. Keller, Jr.,
vice president of Emergency Care
Research Institute (ECRI), an organization
dedicated to applied scientific research in
healthcare.  It means we become inured to
alarms and habituated to their undesirable
sound.  We’ve become so used to false
alarms there are even noise abatement laws
about how long a car alarm may sound (5
minutes in Seattle, for instance)1

There are now alarms for almost

everything.  The “Help, I’ve fallen” alarms
for seniors, personal safety and security
alarms, an iPhone safety button, pool
safety devices, audible motion detectors
and space heater alarms proliferate.  There
are alarms with which you can outfit your
child so that if he or she strays more than
6-30’ from you, you’ll be greeted with a
piercing sound.  

People whose job it is to monitor
safety equipment and alarms suffer per-
haps the most from alarm fatigue.  At least
one hospital death has been attributable to
nurses’, not ignoring, but actually not hear-
ing and seeing alarms.  In January, at
Massachusetts General Hospital, a heart
patient died despite at least ten nurses on
duty whose job it was to monitor him.
“There may be so many alarms going off
[in a hospital’s critical care unit] it sort of
becomes the background noise,’’ Kathryn

Pelczarski, director of ECRI said. “We
have seen situations where all the nurses
are responsible for all alarms within that
unit and there is the assumption that
someone else will get that alarm. I fre-
quently see alarms turned down to the
point of being inaudible.’’2

Not only critical care nurses suffer
(continued on page 6)


