No. 26

IS THE CLASS ACTION FAIRNESS ACT OF 2005 A MISNOMER? 

THE IMPACT ON CLASS ACTION WAIVERS IN CONSUMER ADR CLAUSES
June 2005
IS THE CLASS ACTION FAIRNESS ACT OF 2005 A MISNOMER? 

THE IMPACT ON CLASS ACTION WAIVERS IN CONSUMER ADR CLAUSES


Table of Contents

1I.
Introduction

II.
Background
2
A.
Class actions and class arbitration
2
B.
Judicial attempts to address class arbitration issues
5
C.
The Class Action Fairness Act of 2005
7
III.
Analysis
9
A.
Class action waivers in contracts of adhesion
10
B.
Federal jurisdiction and questions of preemption
16
C.
General Counsel - Be Careful What You Ask for
17
IV.
Conclusion
20



I. Introduction

Although class actions are generally available to American consumers under state and federal law,
 many consumer contracts include alternative dispute resolution (ADR) clauses that specifically waive the right to pursue class remedies.
  These class action waivers— or “collective action waivers”
— (CAWs) preclude any aggregation of claims by similarly situated consumers, blocking access to a cost-effective means to address class-wide problems.
  

In California, however, some state trial courts have been reluctant to enforce these CAWs under the doctrines of unconscionability or unenforceability on public policy grounds.
  This conflicts with the recent Supreme Court ruling in Green Tree v. Bazzle
 that leaves the interpretation of CAWs to the arbitral authority.
  With the Class Action Fairness Act (CAFA) of 2005
 recently signed into law, defendants have a lower burden to meet for removal to more business-friendly federal courts.
  The Plaintiff’s bar must now reevaluate its existing litigation strategies to overcome new hurdles in the resolution of class-wide consumer claims.
II. Background

Class actions and class arbitration

The Federal Arbitration Act
 (FAA) put binding arbitration clauses on the “same footing as other contracts”
 in 1925.  The Supreme Court has since increased its support of arbitration as an alternative form of dispute resolution, notwithstanding its recognition of certain, occasional inefficiencies.
  Previous interpretations of the FAA prevented federal courts from “ordering class arbitration where the parties' arbitration agreement is silent on the matter.”
  Although the FAA provided a means for the federal courts to promote ADR, issues relating to the interpretation and enforcement of contract law remained primarily state issues.
  There is still much confusion in practice regarding the circumstances where FAA’s pro-arbitration stance preempts certain areas of state contract law.

The Uniform Arbitration Act (UAA), introduced in 1955, is enforced in 49 states, either as drafted or with some minor revisions.
  Like the FAA, the UAA does not specifically address the arbitration of class-wide claims.
  Twelve states recently adopted the Revised UAA (RUAA) introduced in 2000
 by the National Conference of Commissioners on Uniform State Laws (NCCUSL).  Among the updates to the 1955 version, the NCCUSL notes that the UAA “never contemplated” consolidation of arbitration proceedings, but the RUAA “expressly allows and governs consolidation.”
  Although the RUAA addresses case consolidations in §10, the associated comments indicate the drafters were not contemplating class arbitrations with the new provisions.
  Oklahoma most recently signed the RUAA into law with unique consumer-friendly provisions providing courts guidance regarding arbitration terms in adhesion contracts, including the availability of class remedies, to determine enforceability.
  
Under Federal Rules of Civil Procedure 23,
 similarly situated plaintiffs may combine their claims in a class action.
  The typical rationale for allowing such consolidation is based on the implicit efficiency gains and desirably consistent results of reviewing similar facts just once for all affected parties.
  The same rationale applies to aggregating similar claims in alternative forms of dispute resolution.
  However, many firms have adopted the use of CAWs within their ADR clauses specifically to prevent the “economies of scale” associated with class arbitrations.
  

The abuse of class action provisions within the traditional litigation environment and resulting tort reform initiatives through most of the country have cast class actions in a negative light for many conservatives and business interests.
  Given such hostility towards “entrepreneurial litigation”
 by “sell-out lawyers,”
 CAWs have met little resistance by incumbent conservative government leaders.
  However, recent cases, specifically in California, attack the validity of such provisions, claiming that they deprive plaintiffs of a federal right to class relief as provided under the FRCP.
  The prospects of effectively undermining the validity of such terms on a national scale look grim, however.  Consumer advocates have warned of the impending demise of collective actions given the current pro-business climate.

A. Judicial attempts to address class arbitration issues
The California Supreme Court’s 1982 decision in Keating
 is considered the “first serious judicial examination of class arbitration.”
  In Keating, plaintiffs asked the court to certify a class prior to proceeding with the mandatory arbitration.
  While FRCP 81(a)(3) explicitly states the FRCP applies where the FAA provides no specific guidance on a procedural matter,
 the court also looked to a 2nd Circuit decision from 1975 that interpreted the FAA “to permit and even encourage the consolidation of arbitration proceedings in proper cases.”
  Thus, the Keating court found that class arbitrations were a legitimate alternative to class actions.
.

After the adoption of the FAA, federal courts were more likely to defer to the terms of the arbitration agreement, subject to contract interpretation under the applicable state law.  The earlier cases of Dean Witter Reynolds v. Byrd
 and Volt
 indicated just how much deference the courts were willing to give, even at the expense of expected common law and statutory rights.
  Soon after the Keating decision in California, the U.S. Supreme Court ruled in Byrd that the FAA’s contract enforcement objective was more significant than the “expeditious resolution of claims.”
  The contract terms in Byrd resulted in an inefficient resolution process, but the court found that strictly abiding by those terms trumped any interests in optimizing procedures.
  Later, in Volt, the U.S. Supreme Court once again emphasized the importance of abiding by contract terms and allowed the parties to arbitrate under state arbitration rules, as a matter of contract law.
  At this point, the federal courts “adopted the extreme position” of prohibiting class or consolidated arbitrations unless explicitly authorized in the agreement, but even under today’s RUAA, consolidation may be unavailable if explicitly prohibited by the agreement.
  

The U.S. Supreme Court granted certiorari for Bazzle
 at a time when some observers believed “the very legitimacy of class arbitration was in doubt.”
  Bazzle resulted from the consolidation of two cases against Green Tree Financial Services where class arbitration proceedings resulted in total awards of over $20 million in damages, which the South Carolina Supreme Court upheld.
  Green Tree unsuccessfully claimed that the singular terms of the contract implicitly barred class arbitration,
 but the state courts deemed such semantic arguments unpersuasive and the contract essentially silent or, “at best,” ambiguous, requiring construction against the drafting party.
  This allowed class arbitration “if it would serve efficiency and equity, and… not result in prejudice.”
  

Although the U.S. Supreme Court did not reach a majority opinion in Bazzle, nor entirely uphold the lower court’s ruling, the justices all agreed with the concept of class arbitration.
  The Court essentially declared that it is the purview of the appointed arbitrator(s), not the court, to determine whether a contract effectively waives a consumer’s right to class remedies.
  The court’s role is limited to determining whether the arbitration agreement exists and covers the issues in dispute.
  Since the trial court erred by performing some of the arbitrator’s duties, the court remanded Bazzle to allow the arbitrator to perform those duties instead.

The Class Action Fairness Act of 2005

President Bush signed the Class Action Fairness Act (CAFA) into law on February 18, 2005.
  While the CAFA sets new standards for class action settlements, the most significant changes affect original federal jurisdiction and defendants’ removal of cases from state courts.
  The CAFA modifies original federal jurisdiction requirements by eliminating the need for “complete diversity” under 28 U.S.C. § 1332 and allowing federal jurisdiction where “some class members and some defendants are from different states.”
  It also allows claim aggregation to meet amount-in-controversy requirements and grants federal jurisdiction when the amount exceeds $5 million.
  Although the diversity requirements have been relaxed, the CAFA did include some exceptions to limit the number of state class actions that remain in state courts.
  
The second requirement under § 1332 involves the amount-in-controversy threshold.  The U.S. Supreme Court recently ruled in Zahn v. International Paper Co.
 that all class members must have claims exceeding $75,000.
  This requirement is especially difficult to meet in consumer class actions and prevents many cases from proceeding to federal court.
  With the CAFA now in effect, however, § 1332(d)(2)
 now only requires a single plaintiff class member to have diverse citizenship from any single defendant, and an aggregate amount-in-controversy exceeding $5 million,drastically increasing the number of eligible consumer cases.
 

Defendants may remove class actions to federal court by simply meeting the more lenient diversity and amount-in-controversy requirements required for original jurisdiction.
  Previously, removal was impermissible if any defendant claimed citizenship in the forum state, but the CAFA amendments make the defendant’s state of citizenship irrelevant.
  Furthermore, any defendant may remove an eligible case without the consent of any other defendants.
  The removal requirements now also allow 30 days after the first pleading or other filing when the defendant can determine federal jurisdiction eligibility under the new § 1332(d).
  

III. Analysis

Until key pending cases are resolved,
 the most likely impact of the CAFA is that defendants will seek removal from state courts whenever possible.
  Not only will this help minimize the risk that CAWs will be found unenforceable, but it will also leave the decision how to interpret such provisions in the hands of the arbitrators rather than the courts.
  If the arbitrators have already indicated they will honor class action waiver provisions within contracts of adhesion,
 application of Bazzle simply reaffirms the arbitrators’ authority to resolve the matter – one case at a time.

Some commentators consider Bazzle “insubstantial,” leaving many issues associated with class arbitration unresolved.
  Furthermore, the CAFA “creates skirmish points... [t]hat play[] into the hands of the defense interests.”
  Since contract law is typically left up to state interpretation and enforcement,
 issues regarding the “standards for judicial review of class arbitration awards, or of pre-award settlements” remain uncertain.
  Given such risks, class arbitration may be “the worst of both worlds”
—complex, high stakes litigation with no provisions for appellate review.

Class action waivers in contracts of adhesion

The use of CAWs in arbitration clauses is a relatively recent trend developed in the 1990’s.
  Adverse class action awards
 and aggressive marketing campaigns by arbitral bodies
 further promoted the use of CAWs in many contractual agreements.  Since the FAA requires enforcement of arbitration agreements (unless the contract itself is revocable), this leaves only the alternatives of claiming fraud, duress, or incapacity to void the agreement or 
 courts declaring CAWs unenforceable due to public policy reasons.

Consumer advocate Richard Alderman points to four shortcomings with pre-dispute mandatory arbitration clauses in consumer contracts: (1) lack of options, (2) occasionally slow and ineffective arbitration proceedings leaving consumers worse off than with traditional legal remedies, (3) businesses that are “repeat players” often benefiting from the “informal rules” and “lack of guidelines,” and (4) consumers losing the opportunity to benefit from legal precedents or reform obtainable via litigation.
  

To consider a pre-dispute arbitration clause valid, the consumer must give consent to be bound by such terms through voluntary participation and negotiation by both parties, not under fraud, duress, or mistake.
  As Alderman notes, however, contracts of adhesion leave little room for negotiations and are essentially offered on a take-it-or-leave-it basis.
  Most cases disputing the validity of a typical consumer arbitration clause find little relief, since a policy generally favoring freedom of contract prevails.
  Under the majority view, lack of “meaningful choice” is insufficient to invalidate such terms.
  Alderman’s proposal is wholesale abandonment of ADR clauses in consumer contracts,
 which, after Gateway, only a handful of courts might consider.
  
Proponents of arbitration cite to significant cost-savings for all parties involved in arbitration versus traditional litigation.
  Although there may be situations where arbitration is less costly than litigation, there are also some circumstances that favor small claims court over arbitration.
  After Green Tree v. Randolph,
 however, the plaintiff “bears the burden of showing of showing the likelihood of incurring such costs."

When the stakes are high, but distributed among many potential claimants, class actions provide an efficient means of resolving common disputes over legitimate, but individually small injuries.
  Precluding such collective action jeopardizes the efficient resolution of bona fide  “negative value” cases in either arbitration or court proceedings.
  The threat of excessive costs for individual plaintiffs has different expected value calculations compared to the defendants’ position in consumer claims.
  Since defendants face more significant losses due to the sheer volume of similar claims that may be filed, more resources are justifiably allocated towards defense compared to the individual plaintiff who stands to lose much less by simply walking away.
  To overcome this power imbalance, consumers should be able to consolidate claims so they may benefit from the inherent economies of scale.

Alderman notes that access to the court system has proven effective in vindicating consumer rights where they might otherwise fail through legislative means.
  The California courts have been “hospitable” to attacks against CAWs under the doctrine of unconscionability.
  Although the U.S. Supreme Court ruled that unconscionability is a legitimate basis for invalidating arbitration agreements under the FAA,
 few courts have been willing to find the facts necessary to strike such provisions.
  Some California courts take liberty in applying established unconscionability doctrine by focusing on the realistic impact of the clauses, as opposed to their equal application to both parties.

The Fifth Circuit, however, has recently ruled in the typical majority fashion for such cases.
  In Iberia Credit Bureau, Inc. v. Cingular Wireless, LLC,
 plaintiffs once again attacked CAWs in their cellular phone agreements on unconscionability grounds.
  In Iberia, three Louisiana cell phone provider agreements were in dispute, where one required the customers to arbitrate, but did not limit the provider’s available courses of action, which the court found unconscionable.
  Another agreement (Cingular’s) bound both the customer and provider to arbitration, therefore avoiding the “one-sidedness”
 that would justify the court’s finding of unconscionability.
  The Iberia Court noted that its findings were not unique to Louisiana as they had also recently found similar terms permissible under Texas law.

This does not mean California is a safe haven for those seeking to void CAWs on the basis of unconscionability.  The California Supreme Court is due to hear arguments in the case of Discover v. Superior Court
 to resolve the current break in its lower courts on the extent of FAA preemption with respect to application of the unconscionability doctrine.
  In a surprise ruling on May 18, 2005, the First Appellate District of California, generally considered a consumer-friendly forum, found that CAWs are enforceable.
  Although the court recognized class-wide remedies may be pursued, it also opined that “[j]udicial recognition of a class-wide remedy in arbitration cannot be equated with a nonwaivable statutory right."
  
For much of the rest of the country, up until Bazzle, many of the federal appeals and district courts had abided by the seventh circuit’s Champ decision, requiring explicit consent to class arbitration claims within the contract terms.
  In some cases, plaintiffs have argued that the CAWs denied them class relief otherwise provided for under the controlling statute.
  Such attempts have been unsuccessful, as courts have found plaintiffs are not denied the opportunity to petition for relief under the applicable statute simply because they have waived their rights to collective action.
  Gilles suggests one way to overcome this initial resistance to incompatibility arguments is for the statute to include its own “anti-waiver provision.”
  Alderman believes the courts are ignoring the fact that “while the individual's rights may be preserved, the beneficial and deterrent effects of the class action have been precluded.”

The courts have indicated some consideration of the limitations of proceeding with arbitral remedies that may preclude effective vindication of the plaintiff’s statutory rights.
  Johnson may only serve as a default interpretation that CAWs and statutory claims may be compatible, but if the arbitral proceedings impede effective resolution of such claims, the CAWs may be suspect.
  This rule, more fully developed under Green Tree v. Randolph,
 limits the financial burdens placed on plaintiffs in order to arbitrate their claims.

In New York, CAWs are under attack by this line of reasoning in Italian Colors et al. v. American Express.
  In that case, plaintiffs liken the CAWs’ “anti-cost spreading feature” to “mandatory cost-splitting provisions,” currently considered invalid when they would interfere with the exercise of a federal statutory right.
  Plaintiffs’ damages of approximately $5,400 each are dwarfed by the expected litigation costs.
  Strict application of the CAW deters similar, likely meritorious claims where, by pooling resources together, plaintiffs have a better opportunity to seek the relief available to them.
  While the arguments sound promising, this strategy may only be successful within a limited number of “negative value” cases.
  

Federal jurisdiction and questions of preemption

The pending Discover
 case seeks to resolve some questions surrounding the extent of federal preemption in state contract law interpretation.
  A previous decision in Szetela v. Discover
 ruled the CAW provisions in Discover’s consumer contracts unenforceable.
  However, California’s Second District Court of Appeals found that Szetela was “wrongly decided” for failing to consider the FAA’s impact on substantive law affecting the agreement’s interpretation.
  Declining to follow Szetela, the Second District was also unpersuaded by similar arguments from the Fourth District in Mandel v. Household Bank.
  The Mandel court failed to enforce the CAW provisions of an arbitration agreement subject to Nevada law, again on grounds of unconscionability.
  The defendant in Mandel argued that the FAA requires enforcement of such agreements as written, preempting state law interpretation to the contrary.
  The Second District court chose to interpret a policy favoring arbitration to mean favoring the entire arbitration agreement, including its CAW provisions.
  Accordingly, the court found that §2 of the FAA preempts California law that might find CAWs unconscionable and any anti-waiver provisions enacted at the state level attempting to invalidate them.

Meanwhile, at the federal level, the Ninth Circuit dealt with a similar quandary in Ting v. AT&T.
  There, the court determined that the FAA did not preempt state substantive contract law.
  In that case, the court could find CAWs unconscionable while upholding the remainder of the arbitration agreement.
  It similarly held in Ingle v. Circuit City Stores, Inc.
 that the FAA did not "supplant state law governing the unconscionability of adhesive contracts."

The risk for defendants in California is that courts at both the state and federal level have ruled against enforcing CAWs, notwithstanding the federal pro-arbitration stance embodied in the FAA.  If the FAA’s enforcement provision must still yield to state law determinations of unconscionability, the CAFA will hardly protect defendants from an onslaught of new collective actions, either in court or in arbitration.  The greater risk to defendants is high-stakes class arbitration in a forum that gives deference to both unfavorable state contract law interpretation and arbitral class awards that are not subject to further judicial review.
  Although the recent Parrish decision shows some promise of contract enforcement trumping efficiency concerns, potential defendants must await California’s Discover decision for more significant guidance.
General Counsel - Be Careful What You Ask for

Advisors now warn potential defendants to “be careful what you ask for”
 when drafting and enforcing class arbitration provisions.  Arbitrators, such as Judicial Arbitration and Mediation Services (JAMS)
 and the American Arbitration Association (AAA),
 now provide supplementary rules for class arbitration proceedings.
  The National Arbitration Forum (NAF)
 offers a Class Claim Resolution (CCR) program to address the needs of class actions.
  However, defendants still lack many of the procedural safeguards of the FRCP.
  

Interestingly, in November 2004, JAMS announced it would not enforce consumer contract CAWs.
  This move angered some general counsel, who threatened to discontinue using JAMS for disregarding explicit contract terms to the contrary.
  By March 2005, with mounting criticism and reports of major accounts leaving,
 JAMS announced an about-face regarding their decision not to enforce such terms.
  JAMS attributed its reversal to conflicting court decisions in different jurisdictions that prevented them from maintaining their “responsibility and commitment to absolute neutrality.”

Where the agreement is silent, AAA uses a default interpretation permitting class claims.
  The AAA Rules provide for (1) arbitration clause interpretation for permitting class claims, (2) class certification, and (3) the merits of the case.
  However, AAA has also chosen to interpret its rules so they do not preclude separate demands filed by multiple potential claimants for the same allegations and the same class, essentially “arbitrator shopping.”
  NAF interprets Bazzle to require the arbitrator strictly enforce the terms of the agreement, believing it more important for both parties to expect all terms to remain valid. 

Because of the inconsistencies among major arbitral bodies, some general counsels have opted to amend their arbitration agreements to explicitly bar class remedies.
  A typical CAW now specifies that the consumer may not (1) pursue class relief in court, (2) pursue class relief in arbitration, nor (3) consolidate claims with other consumers against the same defendant.
  For existing relationships, the Bazzle decision coupled with business-friendly arbitral bodies virtually subjects all customers and employees with existing arbitration agreements to CAWs without taking much, if any, action.
  

Gilles suggests the courts may still circumvent CAWs by essentially threatening to void the entire arbitration agreement should the arbitrator disallow class arbitration remedies.
  This would take the financial pressure off groups like JAMS, since the decision to enforce would still be with the court.
  Rather than rely on such “activist judges,” however, consumers should seek legislative intervention to correct the imbalance inherent in unilaterally imposed CAWs.

IV. Conclusion

Consumers should continue to be wary of contract ADR clauses that waive their rights to class remedies, either in arbitral or judicial proceedings.  Familiarity with ADR processes available to consumers may ease the burden of resolving future disputes, should they arise.  More importantly, consumers should closely monitor upcoming cases testing the validity of CAWs.  Near-term, they may encounter more hostile federal courts and arbitral bodies unable or unwilling to provide relief through consolidation.  Legislative action may be required to restore the inequities CAWs pose to consumers.
Sellers should also familiarize themselves with the recent class arbitration rules promulgated by some of the larger arbitral authorities.  If their ADR clauses do not refer to an arbitrator with provisions for class arbitration, or class rights are ineffectively waived or silent on the issue, they take the risk of being subject to surprisingly less favorable proceedings.
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� See Alderman, supra note � NOTEREF _Ref99463956 \h ��1�, at 1249-50.
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� See Unfinished Story, supra note � NOTEREF _Ref103533656 \h ��57�, at 9.  A “negative value” case typically costs more in litigation than the original damages incurred.  Id.  See also Cooter & Ulen, infra note � NOTEREF _Ref103660936 \h ��98�, at 402-03.  
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� No. 03 CV 03719, 2003 WL 22682482 (N.D. Cal., 2003) (order transferring venue to S.D.N.Y.), 03 CV 9592 (S.D.N.Y.).  The Second Circuit should rule on Italian Colors later this year.  See Gilles, supra note � NOTEREF _Ref99466357 \h ��3�, at 42.  
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� Discover, 105 Cal. App. 4th 326 n.12 (discussing Mandel).


� Discover, 105 Cal. App. 4th 326 n.12 (citing Mandel, 105 Cal.App.4th at 83).  The Fourth District court ironically acknowledged that federal preemption may be valid if state law disfavored arbitration, but since Nevada law actually favors arbitration, the need to preempt state law interpretation does not exist.  Id.


� Discover, 105 Cal. App. 4th 326 (stating “once an arbitration agreement is found to have been validly formed, California law, like federal law, favors its enforcement.  In this case… we need not discuss the contract formation issue and have assumed the existence of a valid arbitration agreement.”).


� Discover, 105 Cal. App. 4th 326.


� See Cunningham, supra note � NOTEREF _Ref103540261 \h ��84�, at 534 (citing Ting v. AT&T, 319 F3d 1126 (9th Cir 2003)).
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� See Cunningham, supra note � NOTEREF _Ref103540261 \h ��84�, at 534 (quoting Ingle, 328 F3d at 1174 n.10).


� Discover, 105 Cal. App. 4th 326 (determining that “classwide arbitration in California vastly increases the scope of potential liability and damages that a defendant will face without the ability to seek judicial review of the merits of the arbitrator's decision.” (emphasis added)).


� Law Seminars International, A Comprehensive Advanced Conference on Innovative Strategies for Litigating Class Action Suits, available at http://www.lawseminars.com/section_details/05CLASSWA.htm.


� See generally Judicial Arbitration and Mediation Services, at http://www.jamsadr.com. 


� See generally American Arbitration Association, at http://www.adr.org. 


� See JAMS Class Action Rules (Feb. 2005), available at http://www.jamsadr.com/rules/class_action.asp.  See also AAA Supplementary Rules for Class Arbitrations (Oct. 8, 2003), available at http://www.adr.org/sp.asp?id=21936.


� See generally National Arbitration Forum, at http://www.arb-forum.com/ (last visited May 10, 2005).


� See NAF, Class Claim Resolution Program, at http://www.arb-forum.com/resources/pdf/Class-Claims-Res-0203.pdf (last visited May 10, 2005).
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� Warren W. Harris & Erin Glenn Busby, Most Recent Changes to FRCP 23 – Class Actions And What May Be In Store For The Future, available at http://www.bracepatt.com/files/tbl_s16Publications%5CFileUpload77%�5C1266%5CHarris-ClassActions.pdf.


� See Sue Reisinger, New Jams Policy Has Angered GCs, Allowing Class Action Claims Barred In Contracts Feeds Fear Others May Also, 27 Nat’l L. J. No. 20, 8 (Jan. 24, 2005).


� See Nancy J. Moore, JAMS Reverses Policy on Preclusion Clauses, Citing Court Decisions, Neutrality Concerns, 6 No.6 Class Action Lit. Rep. 216 (Mar. 25, 2005), available at http://subscript.bna.com/SAMPLES/�cal.nsf/0/5f647cd14865fcd185256fce006e0fb0?OpenDocument (reporting some observers understood the reversal was due to “several corporations [pulling] all of their arbitration work--not just their consumer arbitrations--from JAMS as a result of the policy.”).  See also Providian Notice of Changes, infra note � NOTEREF _Ref103624789 \h ��163�, at 1 (Providian changed the use of “Administrator” to specifically exclude JAMS or “any other administrator that maintains a policy that refuses to enforce any part of the Arbitration Provision.”)


� See Press Release, JAMS Reaffirms Commitment to Neutrality Through Withdrawal of Class Action Arbitration Waiver Policy (Mar. 10, 2005), available at http://www.jamsadr.com/press/show_release.asp?id=198.


� See JAMS Press Release, supra note � NOTEREF _Ref103447265 \h ��157�.


� Christopher P. Galanek & Jennifer B. Dempsey, Business Litigation & Arbitration Client Alert (July 29, 2004), available at http://www.pogolaw.com/news-alerts-attachment.html/articles/763/Business%20Litigation%20&%20�Arbitration%20Alert0604.pdf. 


� See Galanek & Dempsey, supra note � NOTEREF _Ref99732624 \h ��159�.


� See Galanek & Dempsey, supra note � NOTEREF _Ref99732624 \h ��159�, at 2 (noting claimants may file with multiple arbitrators until one certifies the class).


� See Reisinger, supra note � NOTEREF _Ref103440406 \h ��155� (noting the distinction between NAF’s and JAMS’ interpretation of Bazzle).  The NAF “enforce[s] the parties’ agreements as written, which is what the [FAA] requires,” according to its Managing Director, Edward Anderson.  Id.  NAF’s Anderson “believes that JAMS’ new policy threatens the credibility of all arbitrators because companies will now wonder which clause in a signed contract could be voided next.” Id.


� See, e.g., Providian National Bank, Important Notice of Changes to the Arbitration Provision of Your Providian Visa/Mastercard Account Agreement (Mar. 2005) (on file with author).


� See Providian Notice of Changes, supra note � NOTEREF _Ref103624789 \h ��163�, at 4-5.  See also Gilles, supra note � NOTEREF _Ref99466357 \h ��3�, at 32 n.104 (citing American Express’ Merchant Card Acceptance Agreement).


� See Gilles, supra note � NOTEREF _Ref99466357 \h ��3�, at 61.  Some states with business-friendly change-in-terms provisions make it possible to unilaterally amend arbitration agreements to insure CAWs are in effect.  Id.


� See Gilles, supra note � NOTEREF _Ref99466357 \h ��3�, at 46 (suggesting “Judges… may direct the parties to proceed to arbitration with the proviso that, if the arbitrator refuses to accord class treatment, then the parties may come back to court and the arbitration provision will be stricken as a whole.”).  


� See Gilles, supra note � NOTEREF _Ref99466357 \h ��3�, at 46.


� Given current circumstances, it may be several years before relief is available to millions of consumers with legitimate claims against defendants benefiting from this “class action shield.”  See Sternlight, supra note � NOTEREF _Ref103674773 \h ��32� (citing Edward Wood Dunham, The Arbitration Clause as Class Action Shield, 16 Franchise L.J. 141, 142 (1997)).
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