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Negotiated Rulemaking and the Public Interest

I.
Introduction


Professor Jody Freeman has written that, “administrative law scholarship needs to broaden its view and lower its gaze.”
  She means that certain conceptions about administrative law held by twentieth century scholars—including the assumption that administrative agencies operate solely in the “public interest”—long ago ran into an epistemological wall, and that a reluctance to examine these assumptions is impeding efforts to address evident problems in the functioning of these agencies.  This essay looks at the case of negotiated rulemaking—or reg-neg, as it is known
—and argues that the often-used term “public interest,” proves to be a cipher in most critiques of 


In this essay I proceed by first examining developments in administrative law theory that acknowledge the contribution of private actors in the functioning of administrative agencies.  Next, reg-neg is analyzed as a response to these theoretical concerns, and as a pragmatic accommodation to the reality of modern administrative functioning.  After reviewing the writings of administrative law scholars who have criticized reg-neg on the grounds that it is counter to the “public interest,” I discuss the point made by many that the concept of the “public interest” appears to lack substance and proves quite difficult to define.  I then look at the discourse regarding “public interest” in other legal and policy contexts to see what light, if any, these debates might bring to thinking about this problem in the context of reg-neg.  Finally, I make some general observation and suggestions concerning the concept of “public interest” in the debate over reg-neg. 

II.
Late 20th Century Developments in Administrative Law


Until recently, there has been only scant recognition among administrative law theorists of the role of private interests in the day-to-day affairs of administrative agencies.
  Even now, most scholars maintain a view in which the modern agency is seen to be largely insulated from partisan influence,
 and their focus remains on methods of restraining administrative discretion so as to keep the agency neatly within the bounds of legislative authority, upon which goal the agency’s political legitimacy is thought to depend.
   Thus, according to Professor Freeman, the “view that private actors exacerbate the traditional legitimacy crisis in administrative law—that they are menacing outsiders whose influence threatens to derail legitimate ‘public’ pursuits—features prominently in the dominant models of the field.”
  She challenges this view, however, and argues for the existence of  “a deep interdependence among public and private actors in accomplishing the business of governance,” a web of relationship that “shatters the notion of ‘public’ power that animates the legitimacy crisis in administrative law.”


Almost 30 years ago, on the eve of this country’s bicentennial celebration, Richard Stewart asserted that “American administrative law is undergoing a fundamental transformation that calls into question its appropriate role in our legal system.”
  In an era of “seemingly inexorable expansion” of regulatory authority into the private sphere, he noted, there were critics who questioned whether the protections of liberty and property interests found in the administrative law of that time were adequate, and whether the administrative state had grown so unwieldy as be incapable of carrying out its assumed mission of fostering and protecting the “public interest.”
  But even as these critics accused agencies of “subverting” the public interest, Professor Stewart observed a countervailing skepticism which had arisen—not so much among administrative law scholars as among political scientists, judges, legislatures, and legal commentators outside of the field—concerning the “very existence” of an overarching common welfare.
 

Stewart argued that the courts, in response to the growing and changing nature of agencies, had shifted in their view of agency actions from a traditional conception of administrative law towards what he called an “interest representation model.”
  According to Stewart: 

Implicit in this development is the assumption that there is no ascertainable, transcendent “public interest,” but only the distinct interests of various individuals and groups in society.  Under this assumption, legislation represents no more than compromise struck between competing interests groups.  This analysis suggests that if agencies were to function as a forum for all interests affected by agency decisionmaking, bargaining leading to compromises generally acceptable to all might result, thus replicating the process of legislation.  Agency decisions made after adequate consideration of all affected interests would have, in microcosm, legitimacy based on the same principle as legislation and therefore the fact that statutes cannot control agency discretion would become largely irrelevant.

If one accepts this analysis, Stewart argued, the problem of administrative law is to provide effective representation for all interests affected by the administrative action, and it becomes necessary to “devise a process, distinct from either traditional political or judicial models, that both reconciles the competing private interests at stake and justifies the ultimately coercive exercise of governmental authority.”

Stewart, in the end, could not offer such a process.  He could only conclude that judicial efforts to address the necessity of full representation of private interests in the administrative process were unlikely to overcome the problem of legitimacy created by broad legislative delegations and the growth of the administrative state, and that political solutions addressing the problem were likewise not feasible nor desirable.
  Thus, having described a central problem of administrative theory in a new and provocative manner, he left to others the task of building a new model of the administrative action.

III.
The Rise of Negotiated Regulation
 


One early response to the challenge described by Professor Stewart was suggested by Philip Harter.  First in a report to the Administrative Conference of the United States, and then in his seminal article, Negotiating Regulations: A Cure for Malaise, Professor Harter outlined a process—reg-neg—that would bring interested parties on all sides of an issue into direct negotiations with an agency in order to achieve consensus on a proposed draft rule.
  Thereafter, the draft would then be submitted to the standard rulemaking procedures, after gaining the endorsement of the all substantially affected interests.

Harter’s analysis of the problem—which he referred to as the “malaise” affecting agency rulemaking
—was that the pronounced adversarialism that marked the modern rulemaking process led, in the context of difficult or inherently political issues, to inefficiencies (especially in terms of delay), to a reliance on power rather than persuasion in the decisionmaking process, to unimaginative and poorly crafted rules, and, ultimately, to a rejection of the result and/or the process and a consequent de-legitimizing of the agency decision among the regulated interests and other affected persons.
  

Taking seriously the suggestion of Professor Stewart and others, that the dynamics of administrative regulation could be helpfully viewed using a contract metaphor, Harter proposed a process that explicitly conceived of rulemaking as bargaining between the various affected interests, including the agency, the legislature, and members of the general public.
  Simply put, the idea of reg-neg was to unmask the reality behind the formalism of the modern rulemaking process, and it offered the quite reasonable and theoretically-justified
 suggestion that cooperative or principled bargaining, rather than adversarial posturing, legalism, and litigation, might lead to a better rule and would be accepted as just and fair by those who would have to live with the result.

The notion that important administrative policy-making could be conducted in a collaborative but principled framework found wide acceptance—particularly, and most importantly, among elected representatives and leaders of the executive branch and the agencies themselves.  A few academic critics, while acknowledging reg-neg’s popularity, seem to regard it as a disturbing fad.
  As I explain next, they see theoretical flaws in the process, and have questioned the existence of the benefits claimed by reg-neg’s supporters.
  However, many of these concerns appear redolent of the old hostility towards “private” interests prevalent among administrative law scholars concerned mostly with defending the existence of such agencies, and grounded in the view of the agency as a neutral “expert” operating above the political fray.
  Specifically, I focus on the troubling claim made by some critics that reg-neg represents nothing less than the “subversion of the public interest.”

IV.
Critiquing Negotiated Regulation:  The Problem of Defining and Locating the Public Interest

[T]the most difficult words in any form of discourse are rarely the polysyllabic ones that are hard to spell and which send students to their dictionaries.  The troublesome words are those whose meanings appear to be simple, like “true,” “false,” “fact,” “law,” “good,” and “bad.”

  
Critics of reg-neg have asserted that allowing individuals or other private interests substantially affected by agency actions the opportunity to negotiate face-to-face with the agency and with representatives of all other interests, about the substance of a proposed administrative rule, is inherently contrary to the “public interest.”  The underlying theme of this critique is the questionable notion that such negotiations take away ultimate control of the decisionmaking authority from the agency, and that they presume the agency is uniquely endowed with the ability to discern what is best for all.  

As to the first argument concerning agency control of the decision, these criticisms frequently overlook or ignore that the agency retains the ultimate authority to issue a rule, and is not compelled to propose a rule with which it does not ultimately concur.  This is true even though the agency assumes an obligation to negotiate in good faith to achieve a consensus on the draft rule, and ordinarily agrees to support the rule achieved through such consensus.  An important premise of reg-neg, of course, is that the agency has voluntarily and for strategic reasons chosen to sponsor the negotiation process.  This does not, however, logically require or even suggest that the agency abdicate its responsibility to fulfill its legislative mandate and legal obligations.
   


Most criticism of reg-neg, however, hinges on the second argument:  that administrative agencies are uniquely able to discern the public interest.  Professor Funk, for example, embraces the notion of the agency as rational expert, seeking the one true answer that best reflects the needs of the nation.  He states that: “Underlying the APA and all other statutes directing or authorizing agencies to adopt regulations is the notion that the agency will be acting in the public interest.”
  While this is undoubtedly true, he frankly admits that “[w]hat is meant by the public interest is not always clear.”  Funk then demonstrates (perhaps unintentionally) the truth of his own observation, in offering his own definition of the public interest:  “I mean it to be the best interests of the nation, the people, the body politic.”
  Funk’s definition does little more than substitute one word (best) for another (public).  This “troublesome”
 word—best—begs the question, however, and Funk’s circular argument seems to comes down the assertion that the agency must avoid collaboration and make the decision alone, because…well, because that’s what the theory says.


Similarly, Michael McCloskey echoes this concern about moving towards explicit collaboration in the production of administrative regulations.
   McCloskey focuses his concern on the use of consensus as a rule of decision in such negotiations, calling this a “prescription for frustrating the national will of the majority.”
  McCloskey argues that: 

[T]he consensus rule serves to overthrow the basic suppositions of representative democracy.  Instead of the direction of public policy being set by those garnering the greatest support among the electorate, those directions would be set by collaborations in which those with little support can thwart the will of the majority.  This turns democracy on its head.  Ironically, the consensus rule allows minorities to veto progress along certain lines.

This seems an odd claim coming from the (then) Chairman of the Sierra Club, a group that has devoted itself—admirably in my opinion
—to challenging the correctness of decisions made by these very administrative agencies.  In any case, this analysis quickly breaks down.  

For one thing, the government officials and employees who would otherwise formulate the rules are not themselves elected.  Second, even if one accepts with McCloskey the proposition that the “will of the majority” can be equated with “progress,” the failure in reg-neg to reach consensus does not “thwart” or “veto” anything, except the ability of the negotiating committee to determine the contents of a proposed rule.  In cases where no consensus is reached, the agency is free to proceed and propose its own rule—and may do so with the added benefit of whatever useful information was gained from the “failed” negotiations.  Thus, even assuming as McCloskey does that the agency is the rightful repository of the public interest, nothing is lost by the failure to reach consensus.
  Finally, his assertion that public policy is normatively “set” by the majority of the electorate is simply disingenuous.  As the head of arguably the nation’s most prominent environmental group, he is intimate with the nature of interest group politics in Washington and elsewhere, and he understands the nuances and complexity of our representative democracy and how that differs from notions of direct democracy.


McCloskey is understandably troubled by the increased influence of local communities in the administrative process affecting forest and timber regulations, which seems to be the animating concern behind his critique.
  However, McCloskey’s broad assertion that collaboration and sharing of decisionmaking authority in the formulation of administrative rules is fundamentally undemocratic and contrary to the public interest is based on little more than a questionable faith that the agency can and will effectuate the public interest.
  


Finally, Cary Coglianese is perhaps the most persistent critic of reg-neg.
  Like, McCloskey, Professor Coglianese also focuses his attention on the perceived dangers of consensus as a decision rule in negotiated rulemaking.  And while most of his efforts are aimed at disproving the claims of reg-neg advocates concerning the benefits of the process,
 Coglianese goes further and asserts that reg-neg represents a “retreat from the public interest as the primary goal of government officials.”
  That conclusion, however, does not easily follow from the claimed failure of reg-neg to achieve certain efficiencies, nor is it directly substantiated by empirical evidence.  At most, it might be said that reg-neg represents (for its advocates) a new approach to achieving the same desired result—i.e., the best decision for the public. 


So what are we to make of the complaint that reg-neg “subverts” the “public interest”?  Certainly, we may say that a criticism is incompetent when it depends entirely on terms which have no ascertainable meaning, or for which the critic can supply none.
   Such criticism is unhelpful, moreover, as it does nothing to further a serious debate about serious issues.  Can we, then, just dismiss these claims, tossing them in the junk pile of criticism?  

I think not. Critics such as Coglianese are, of course, correct that we must look at the underlying theory and assumptions around reg-neg and attempt to assess—empirically and otherwise—how it is performing.  The question of whether reg-neg is serving the public interest is an important one, even if it has, until now, been used mostly to vent the hostile suspicions of a fading tradition. General linguistic and philosophical objections regarding the use of the term “public interest,” moreover, are themselves somewhat too broad and subject to the criticism that they, too, fail to move the debate forward.  What then?


Professor Freeman argues that, while “[t]here is no purely private realm and no purely public one,” these dichotomous notions nonetheless are “meaningful signifiers… helpful ways of referring to areas of life that we experience as more or less under our control, more or less coercive, more or less alienating.”
   Perhaps the public interest—like the related concept of legitimacy—is a “usefully vague…administrative law theory, serving as a vessel into which scholars could pour their most pressing concerns about administrative power.”
  If we understand the public interest in this pragmatic sense, then it seems the task is to provide some suggested content(s) for it, so that it may be employed helpfully and with appropriate nuance to explore the difficult questions about reg-neg.  Freeman suggests that the focus for this exploration should not be on agencies, qua agencies, but rather on the pervasive interdependence that characterizes administrative functioning, its inputs and outputs, and which may be viewed as a “set of negotiated relationships.”
  Where do we look for such content?


Analogy is a time-honored method in the law for supplying new content, as it is in literature—a fact that seems appropriate to note in passing, since the present analysis has, arguably, moved into a realm where there is discernable overlap in these traditions. Accordingly, it may be appropriate to look beyond administrative law to see if debates about the “public interest” in other fields could provide helpful guidance.

V.
Other Debates About the Public Interest:  Legal Ethics and Professionalism 


Administrative law and reg-neg are not the only realms in which disagreements occur over what is in the public interest, and whether there is such a thing.  For example, it is commonly accepted that lawyers representing governmental entities are imbued with a responsibility to act in and protect the public interest, a responsibility that is not shared by attorneys representing private interests.
  Some critics of this notion respond that “government attorneys cannot work to pursue the public interest because the very concept of a ‘public interest’ is unintelligible and cannot provide a workable guidepost for government attorneys with regard to the choices and decisions that they must make in their professional capacities.”
   

One response to the resulting conceptual divide, offered by Steven Berenson, is to characterize “public” and “private” in terms of the characteristic values commonly implied by the use of those terms.
  Thus, “’private’ values encompass ideas such as individual choice, autonomy, and pursuit of economic self-interest,” and “public” values encompass “ideas such as connection to others, community, collective action, group interaction, and discourse.”
  Berenson also suggests that private might be understood as “self-regarding” and public as “other-regarding.”
  Such distinctions seem to fall into a category we might call “procedural” or “instrumental” values, and it is not hard to see why they do not provide Berenson with easy answers to the question of whether and how a government attorney can act in the public interest.
  

Berenson’s categories could suggest for reg-neg a communitarian perspective, in which the question of whether a proposed rule was in the public interest is measured by the impact it would have on individual and collective relationships in affected communities, and between communities.
  Factors such as the expected impact of a proposal for the physical and mental health of a community, along with the expected impacts on the economy, would seem difficult to exclude from such an analysis. 


In another example, Professor Rhode notes that similar questions arise in the debate over whether lawyers—being members of a profession—have an obligation to some set of transcendent values associated with the profession and aligned with the public interest.
  After acknowledging the arguments against the use of the term “public interest,”
 she offers her view that:  “Defining the common good will often be complex and contested, but that is no reason to avoid either the effort or the concept.”
  One may accept that there may, ultimately, be no objective “right” answers about issues involving morals or values, she continues, but that does not prevent us from concluding that “[s]ome positions are more coherent, free of bias or self-interest, and supported by reliable evidence.”
  She also cites Political theorist Richard Flathman for the suggestion that the term public interest “can appropriately apply to policies whose effect on the general welfare has been fully justified.”
  Although not easy to apply in any definitive sense, this standard suggests that an element of thorough, principled, and open investigation of public impacts should underlie any conclusion that a particular action is consistent with the public interest.

VI.
Conclusion:  Arguing for the Public Interest in the context of Negotiated Regulations


I say arguing “for” the public interest—rather than “about” it—for the reason that, as with the “environment,” nobody is (publicly) against the public interest.  That is precisely the problem raised in this paper:  everybody—with the exception perhaps of those who, even provisionally, are unwilling to admit to its existence—agrees that the public interest ought to be served by administrative rulemaking.  The problem is that people, including scholars, frequently neglect to make clear what they mean by that term, and this is particularly apt to be the case when they wish to define what they believe it is not.


I agree with Professors Rhode, Berenson, Freeman and even Professor Funk, that we ought to continue in our various discourses the debate over the “public interest,” as difficult as it may be to define, as a means of testing and asserting various goals and values representing something more than a single self-interested viewpoint, and that we believe to be especially salutary.  Primarily, this is due to my faith that the many questions raised thereby will more than justify the difficulty we will surely encounter in convincing others of the correctness of our views.  But I also think it is highly incumbent upon those who do so to make an honest and serious effort to provide a definition of the public interest, and that will likely mean an explicitly provisional and contextualized definition.


Perhaps such a definition will be procedural and instrumental in nature, and the standard used to assess whether a negotiated rulemaking is consistent with the public interest will look to whether all interested parties have been provided the opportunity to effectively participate in the negotiations.
  Perhaps a standard containing more substantive values, such as those drawn from communitarian analysis, would allow a determination along broader lines than available by looking only at an aggregation of disparate individual impacts.  At this juncture, I can offer no more than these initial speculations on the content of any standard for assessing the public interest in the context of reg-neg.  My purpose here has been mostly to point out the need for doing so.  I suspect, moreover, that the need for a definition—even if only provisional in nature—will continue to arise in the context of the specific products of this newer form of participative democracy, and that this context will be helpful in moving the debate forward.
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� Rhode, supra note 49, at 1514-17.


� Id. at 1514.


� Id. at 1515.


� Id. at 1517.


� Id.


� Or, as Professor Rhode states it, the term  public interest is usually “appropriated for political purposes to legitimate whatever policy prescriptions the speaker advocates.”  Id. at 1514.


� See, e.g., Philip J. Harter, A Plumber Responds to the Philosophers:  A Comment on Professor Menkel-Meadow’s Essay on Deliberative Democracy, 5 Nev. L. J. 379, 385 (2005) (stating that there is a need in negotiated rulemaking to “endure that all perspectives and concerns are considered,” and arguing that in order for reg-neg to “meet its goal of reconciling competing values and insights into a ‘public interest’—a vision shared by the populace and not just by the bureaucracy—it must also be democratic and hence broadly representative.”).
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