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12 REPORTS OF COMMITTEES AND COMMISSIONS

The Task Force’s second recommendation (Report No. 301B), which urges that
certain actions be taken with respect {0 the conduct of lawyers making significant
political campaign contributions to judicial candidates, was withdrawn by the

proponents.

Legal Aid and Indigent Defendants (Report Nos. 112D, 112E and 115)

For action on the Committee’s first recommendation (Report No. 112D),
recommending that all jurisdictions ensure defendants are represented by counsel
at their initial judicial appearance where bail is set and that adequate resources be
apportioned for effective implementation, which was presented by the Criminal

Justice Section, see Criminal Justice at page i2.

For action on the Committee’s second recommendation (Report No. 112B),
urging that adequate funding be sought by the appropriate federal entities for the
full and adequate compensation of attorneys appointed under the Criminal Justice
Act (CJA) to represent indigent clients, and to include annual cost-of-living

 increases for CJA attorneys, which was presented by the Criminal Justice Section

and cosponsored by the Commission on Opportunities for Minorities in the
Profession, see Criminal Justice at page 21.

The Committee’s third recommendation (Report No. 115), urging jurisdictions to
adopt standards for indigent defense systems, using widely-available models to
prepare such standards; urging both courts and state, territorial and local bar
associations to support the development and adoption of such standards; and
suggesting that funding for indigent defense systems be awarded contingent upon
compliance with such standards, which -was cosponsored by the Los Angeles
County Bar Association, the Indiana State Bar Association, the Tort and Insurance
Practice Section, the Young Lawyers Division, the Criminal Justice Section and
the Government and Public Sector Lawyers Division, was approved by voice

yote.? It reads:

RESOLVED, That the American Bar Association calls upon each state,
territorial and local jurisdiction to adopt minimum standards for the creation
and operation of its indigent defense delivery systems based on:

@ American Bar Association, “ABA Standards for Criminal Justice:
Providing Defense Services” (Third Edition (1992));

(i) American Bar Association, “Guidelines for the Appointment and
Performance of Counsel in Death Penalty Cases” (adopted February
1989); and ABA policies intended to encourage COMPELENCY of
counsel in capital cases (adopted February 1979, February 1988,
February 1990, August 1996);

(iiiy National Legal Aid and Defender Association, “Guidelines for
Negotiating and Awarding Indigent Defense Contracts” (December

1984); and

3 Marvin E. Aspen of Jliinois abstained from voting with respect to this resofution.

=




REPORT NO. 2 OF THE
TASK FORCE ON LAWYERS’
WOFHHHO>ﬁ CONTRIBUTIONS

RECOMMENDATION*

RESOLVED, That the American Bar Association in order to protect
 the integrity and independence of judges and candidates for election to
judicial offices, and to promote public confidence in that integrity and

-~ ‘independence, urges the amendment of the Model Code of Judicial Con-

* duct, and where appropriate the Model Rules of Professional Responsi-
bility, as set forth in Attachment A, Proposed Amendments to Protect the
Integrity and Independence of Judges, dated Augost 1998 and requests -

 that the Standing Committee on Ethics and Professional Responsibility

- take the appropriate actions to implement the amendments.

FURTHER RESOLVED, That the American Bar Association urges
 that the following additional steps be considered to further protect the
integrity and independence of judges and candidates who stand for
election and to further promote public confidence in that integrity and
mdependence: .

1) That States which have not adopted Canon 5’ provisions limiting
the period during which judicial campaigns may solicit contribu-
tions, shouid do so. _

2) That the Model Code of Judicial Conduct should require that if a
judicial candidate raises funds but has no opponent (as of the
deadline by which candidates must file), or if a judicial candidate
finds, after the election and after a reasonable period to pay all
sums owed for campaign expenses, that the campaign has a final
surplus, then the comumittee shall either return the funds to con-
tributors pro rata and/or give the funds to an entity to be deter-
mined by the jurisdiction.

3) That bar associations and other citizen organizations consider
three additional steps, to reduce judicial candidates’ need for
funds and encourage compliance with campaign regulation:
a)*Voters’ Guides, to promote informed voting,.

) Judicial Campaign Oversight Committees, to assist judicial
candidates in meeting approptiate standards to assure that
their campaigns promote public confidence in the judiciary.

" #The recommendation was withdrawn. See page 36.
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¢) The ABA should (a) initiate (with the National Center for

State Courts) a system to receive and publish data on judicial

campaign finance; and (b) urge state, territorial and local bar

associations to gather and publish data on judicial campaign
finance in their jurisdictions.

4) That States which provide public funding for some campaigns

consider extending such funding to judicial campaigns; and that

. States, bar associations and other citizen organizations study and
consider several States’ experience with alternative sources of
funds for judicial campaigns (public funding and voluntary

pooled funds).

ATTACHMENT “A”

PROPOSED AMENDMENTS TO PROTECT THE INTEGRITY
AND INDEPENDENCE OF JUDGES
AUGUST 1998

1) That Canon 5C(2) of the Model Code of Judicial Conduct be
amended to include the following:
A candidate’s committee shall, in addition to complying with the
jurisdiction’s requirements for disclosure of campaign contribu-
tions, file all disclosure reports with the clerk of the court to
which the candidate seeks election, and shall take all practicable
steps to assure full disclosure of lawyers’ contributions.

If a judicial candidate raises funds but has no opponent (as of the
deadline by which candidates must file), or if a judicial candidate
finds, after the election and after a reasonable period to pay all
sums owed for campaign expenses, that the campaign committee
has a final surplus, then the committee shall either return the
funds to contributors pro rata and/or give the funds to [an entity
to be determined by the jurisdiction].
2) That Canon 5 of the Model Code of Judicial Conduct be amended
to include the following as a new Canon 5C(4):
The campaign committee of a judge or of a candidate for eléction
to a judicial office shall be limited in the amount of contributions
it may receive from any individual, law firm, political action
committee, or political party. The limits should be determined by
each jurisdiction. , :
3) That Canon 5 of the Model Code of Judicial Conduct be amended
to include the following as a new Canon SE and that existing Canon
5E, “Applicability;” shall be redesignated SF:
Judges subject to election shall recuse themselves, upon motion
of an opposing; party, if a party to the lawsuit or counsel for a
party has made (a) a contribution in violation of the jurisdiction’s
applicable contribution limit; or {b) if contribution limits are not
adopted, a contribution larger than the applicable figure set as
grounds for refusal.
(1) If a judge (or a judge’s campaign committee) received a cam-
paign contribution in violation of the jurisdiction’s limit on
such contributions, this Section shall apply and the judge
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upon motion shall withdraw from the case, independent of
any other enforcement sanctions for the violation. If the juris-
diction does not have any applicable limits on contributions to
E&E& candidates’ campaigns, this Section shall apply and
the judge upon motion shall withdraw from the case, if the _
judge (or the judge’s campaign committée) received a cam-
paign contribution which aggregates {including direct and any
indirect contributions but in retention elections including only
all direct contributions) more than [$ __]. . g
(2) A motion under this Section may be made by a party if an op-
posing party or an opposing party’s counsel made a contribu-
tion covered by this Section. Such a motion shall be granted
unless the judge who decides the motion makes findings that
the violation was clearly inadvertent, that no reasonably pru-
dent person, would be in fear of not receiving a fair and im-
partial trial, and that granting the motion would cause undue
delay or expense or substantial docket management difficulty.
(3) A contribution covered by this Section shall be grounds for
refusal from the time the contribution is made, until the end
of the term to which the judge was elected in the campaign to
which the contribution was made.
4) That the Model Code of Judicial Conduct and the Model Rules of
Professional Conduct be amended to include the following:
A judge shall not appoint a lawyer, and a lawyer shall not accept
appointment, as a guardian, executor, special master or in any
similar capacity if the lawyer, or the lawyer’s law firm, or another
lawyer or employee of the law firm has made political contribu-
tions to the judge’s campaign above [$ __, being the applicable
contribution limit or other figure established for the purposes of
this provision]. The bar on appointments shall begin when the
contribution limit is exceeded and run until the end of the term to
which the judge was elected in the campaign for which the con-
tribution was made. The bar on appointments shall not apply if
the appointive service is (1) pro boro and without any fee, or (2)
otherwise of such extraordinary nature that there are no grounds
for any impression of impropriety and the judge makes findings
to that effect.

REPORT!

; BACKGROUND Force on Lawyers’ Political Contri-

. o butions to examine lawyers’ political

The American Bar Association contributions to government officials
House of Delegates created the Task  and to judges and judicial candidates

"The Task Force on Lawyers’ Political Contributions produced a final report in two parts. The
second part, regarding contributions to judges and judicial candidates, entitled Report and Rec-
ommendations of the Task Force on Lawyers’ Political Contributions Part Two (referred to
herein as the “Full Report™) is available from the Task Force.
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before whom .the lawyers may ap-
pear. The Task Force’s mandate with
regard to the latter issue is:

to determine whether additional
professional standards, laws or
procedures relating to political
campaign contributions are neces-
sary and desirable, including the
conduct of lawyers making signif-
"icant political campaign contribu-
tions to judicial candidates before
whom the lawyers appear.

The Task Force has met with and
consulted persons who have been in-
volved in relevant efforts in several
States, and has reviewed legal and
political science research on the ex-
tent and nature of lawyers’ financial
role in judicial campaigns. The Task
Force has also reviewed the efforts
being made across the country to ad-
dress problems in the funding and re-
lated conduct of judicial elections.
Reform initiatives have blossomed in
several States in recent years, includ-
ing ‘Alabama, Kentucky, Michigan,
Mississippi, Ohio, Pennsylvania,
Texas, and Washington. The Task
Force’s Report and the Recommen-
dations contained in it reflect the ex-
perience gained to date in those ju-
risdictions and others.

The Task Force emphasizes our
unanimous support for the American
Bar Association’s endorsement of
merit selection of judges, adopted in
1937 and reaffirmed in many ways
since. Our Task Force mandate rests
on the recognition that with 42 states
having judges at some level stand for
election of some type,* the necessity

ZRetention-only, non-partisan or partisan.

Of the nation’s 1,243 state appellate
judges, 81.9% stand for election of some type
and 47.9% face contestable elections: 423
(34%) face retention-only, 174 (14%) face
contestable non-partisan elections, and 421
(33.9%) face contestable partisan elections.

for raising campaign funds creates
problems. Indeed, we believe the
problems we document only add
strength to the case for merit selec-
tion. But whatever one’s views on
how judges should be selected, the
problems inherent in funding judicial
election campaigns must be ad-
dressed. Judicial independence, the
integrity of the courts, and the pub--
lic’s trust in the judicial process and
in our profession are all vulnerable to
erosion by concerns about the rela-
tions between a judge and the atior-
neys appearing before him or her.
Our goal has been to address such
concerns—both matters of appear-
ance and, to the extent they may
exist, realities of potential impropri-
ety—with respect to lawyer partici-

pation in judicial campaign financ-

ing. We reaffirm that lawyers have a
rightful and important role in judicial
elections. The Task Forces Recom-
mendations are designed to fortify
the lawyer’s role and the public’s ap-
preciation of it.

Accordingly, the Task Force rec-
ommends several steps for immedi-
ate implementation in the States-in
which judges stand for election of
some type. Additionally, the Task
Force suggests several other steps,
closely related to the mandate of the’
Task Force, which merit considera-
tion by those States. These recom-
mendations and suggestions are em-~

Of the nations 8,489 state judges in trial
courts of general jurisdiction, 86.9% stand

for election of some type and 77.3% face

contestable elections: 818 (9.6%) face reten-
tion-only, 2,891 (34.1%) face contestable
non-partisan elections and 3,669 (43.2%)
face contestable partisan elections. American
Judicature Society, Judicial Selection in the
States, 1998; Natiomal Center for State
Courts, State Court Caseload Statistics, 1996.
These data are more fully presented in At-
tachment A of this Summary and Appendix
Two of the Full Report.
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bodied in the Resolution which ac-
companies this Summary and ap-
pears as Appendix One of the Full
Report.

The Context for Lawyers®
Contributions to Judicial Elections

Any ,aspect of judicial elections
begins with one over-riding fact:
these elections are uniquely different
from all other elections. But to ap-
preciate the uniqueness of judicial
elections, we must first note the dif-
ferences between judges and other
elective officials.

Executive and legislative officials
are elected in all democracies, but
the United States is all but unique in
having judges stand for election.
These judicial elections are of three

types:

Retention Elections The elections
that are most different from ordinary
elections are “retention” elections, in
which sitting judges are on the ballot
seeking “yes” votes for another term,
but there is no direct opponent.
Twenty states have such elections.?
Despite the lack of an opponent, on
occasion such elections are hotly
contested. The most expensive and
probably most controversial judicial
election ever was California’s in
1986, when Chief Justice Rose Bird

~and two of her colleagues were de-

nied retention. A Wyoming Justice
was denied retention in 1992 and Ne-
braska and Tennessee Justices in
1996. In Florida in 1990 and 1992,
the Chief Justice and another Justice
won retention despite active efforts
against them, fueled by their votes in.
particular cases. And this year in
California, the retention of the Chief

- Justice and an Associate Justice is

drawing opposition substantial

3See Full Report for footnotes,

enough that the Chief Justice has
said he “had hired political advisors
and had started raising campaign
funds to ‘avoid being blind-sided.””
That recent experience with reten-
tion elections in States as diverse as
Wyoming and Florida, Nebraska,
California and Tennessee, calls fora
special note. That experience makes
clear how necessary and proper it is

for lawyers to participate appropri-

ately in judicial elections. Three gen-
erations of efforts by lawyers for
merit selection have succeeded in al-
most 20 States, almost all with reten-
tion elections. (Retention elections
are different from even other judicial
elections in ways that warrant differ-
ences in how they are handled, as we
specify below in §§ 1T and IIL)

The Bar has a special obligation to
make those elections fulfill their
goal: the balanced pursuit of both ju-
dicial independence and judicial ac-
countability. Never is there more po-
tential for judicial accountability
being distorted and judicial inde-
pendence being jeopardized than
when a judge is campaigned against
because of a stand on a single issue
‘or even in a single case. In such a sit-
uation, it is particularly important for
lawyers to support the judicial
process and the rule of law. Below,
when we examine lawyers’ campaign
contributions (§ II), we expand on
the value of the lawyers® role in judi-
cial elections. Our Task Force recom-
mendations all aim at strengthening
that role, the judicial independence it
supports, and the public understand-
ing of both. -

Non-Partisan Elections Non-parti-
san, contestable elections are con-
ducted in 17 states.

Partisan Elections Partisan, con-
testable elections are conducted in 14

- states.
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Some States fall into more than
one category: e.g., California and
New York have retention elections
for appellate_judges, but California
trial judges face nonpartisan con-
testable elections, and New York trial
judges face partisan contestable elec-
tions. .

In sum, in 42 States, judges at
some level stand for election of some
type.

The six major differences between
judicial elections and other elections,
which rénder them what may be
catled “quasi-elections,” are 1) re-
straints on campaign conduct, 2) spe-
cial types of elections, 3) ballot
placement, 4) lack of voter aware-
ness, 5) the special role of attorneys,
and one more—=6) the special role of
name familiarity: Whatever one’s
view of the value of famous names in
politics, in judicial elections name-
familiarity is more important than
ever. {In a sense, this is not a sepa-

. rate, sixth difference from other
kinds of elections, but rather a result
that flows from the other differ-
ences.) Examples are striking:

In Washington State in 1990, the
‘highly regarded Chief Justice Callow
was defeated by an unknown Tacoma

lawyer who won 53% of the vote
though he didn’t campaign (he spent
$500), but who had the same name as
Tacoma’s TV anchorman, well-
known statewide. In the Dallas area,
only one Democratic judge has sur-
vived the rising Republican tide, and
though he is able and well-regarded,
he enjoys the same name as the lead-
ing local disk jockey. In San Antonio
in 1990, a well-regarded judge was
defeated for a Supreme Court nomi-
nation by a lawyer new to the area, a
recent retiree from the Army, but
whose name was Gene Kelly. And
this year in North Carolina, a primary
election cost one of the State’s most
respected appellate judges his seat,

The trial judge who defeated him had
twice been censured by the Supreme
Court for improper conduct, but had
the same name as a recent former
governor and used campaign signs
that looked like that Governor’s. Sim-
jlar examples abound. [See Full Re-
port at pp. 11-13.]

When we turn to aspects of judi-
cial campaigns, such as lawyers’
contributions to the candidates and
the candidates’ fund-raising gener-
ally, the diffcrences noted’ above
show we must keep in mind how
great is the difficulty judicial candi-
dates face in aiding voters to cast

~ meaningful votes.

Changes in Judicial Elections

“In the past, judicial elections
were low-key affairs, conducted with
civility and dignity. As a result, they
were relatively inexpensive. How-
ever, that is no longer the case.
Today, in many jurisdictions, judicial
elections have taken on all of the
trappings of partisan politics, signif-

icantly increasing the resulting cost.”
There is a widespread mispercep-

tion that Texas is the main arena for
judicial campaign finance problems,
or at least that such problems rarely
arise in States that have non-partisan
or retention-only elections. But con-
sider: :

First, examples of notable spend-
ing in retention-only elections:

1) California had the most expen-
sive judicial campaign ever, in 1986
when $10,700,000 was spent and
three Justices were denied retention.
The Justices had raised $4,100,000,

including some large contributions

from lawyers and lawyer-affiliated
groups; almost all of the opposition’s
$6,600,000 were small, grass-roots
contributions. :
Unprecedented as was 1986, it
was not the first time for costly re-
tention elections in California: 1978,
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total spending; for and against one
Justice: $643,000; and 1982, total
spending for and against the same
Justice: $870,000.

2) Florida’s Justices have won
retention but faced such opposition
that in 1984 two Justices spent about
$300,000, in 1990 and spent
$300,000 and in 1992, one spent
$400,000.
~ 3) Nebraska in 1996 denied reten-
tion to a Justice. The Justice had
raised $80,000, the opposition was
an organized group that spent an es-
timated $200,000. :

_ Next, notable examples of spend-
ing in non-partisan elections:

1 Los Angeles Superior Court:
campaigns’ median spending in 1976
was $3,177. In 1994, the median
spending was $70,000.

2) Kentucky’s Supreme Court
spending for one seat in 1978 was
mmwuooo. In 1996, the average spend-
ing for two seats was $412,362.

3) Montana’s Supreme Court
spending in 1980 was $59,000 but
$247,000 in 1986. In 1984 the aver-
age was $63,647 for a contested seat,
but in 1996 that average was
$138,460. .

4) Washingtons Supreme Court
spending in 1970 averaged $17,500,
but in 1995 each winner spent about
$150,000.

5) Wisconsin—which is unique
with its public funds for judicial can-
didates—in 1979 had average
Supreme Court spending of $51,000,
but in 1997 ‘the average was
$449,537 4

We submit that the need for reform
Q.EE not be clearer nor more urgent,
given the value we place on public
confidence in the courts, on judges’
independence and integrity, and on

“For sources and fuller data, see Appendix
Three of the Full Report, at pp. 77-103.

making the bench attractive to the
kinds of people we need as judges.

~ When the California Judges Asso-.
ciation in 1983 sent its members a
questionnaire about their campaign
experience, one judge’s reply in-
cluded this:

I would solicit and expect more
help from local attorneys next
time. Because of the ethical prob-
lems I avoided the whole issue. If
the Bar wants competent judges’
(and in my case the issue was
clear) it must get down in the dirt
with us.

Another judge wrote this:.

The best lawyers are not applying
for judgeships because of lack of
faith in the appointment process
and they do not want to engage in
political campaigns in order to
gain re-glection. _

For such reasons, the American
Bar Association must take steps to
make judicial elections much more
what they should be. Our recommen-
dations are designed to accomplish
E.E goal, with flexibility so as to be
tailored appropriately for each juris-
diction’ circumstances. ,

State Supreme Courts, and in
some States lawyer disciplinary au-
?o&mnmv can regulate the behavior of
judges and judicial candidates as .
they cannot that of other government -
officials and candidates. In doing so,
the courts and disciplinary authori-
ties have often heeded the ABA%
statements of proper conduct for
judges and judicial candidates, as
found in the Model Code of Judicial
Conduct. Hence, the ABA can appro-
priately propose rules for judges and
candidates who receive judicial cam-
paign contributions as well as for
lawyers who contribute. This permits
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ways of addressing problems posed
by campaign contributions in judi-
cial elections that are not open to the
ABA or the Task Force in consider-
ing contributions to candidates for
other government posts.

TASK FORCE
RECOMMENDATIONS

I Canon 5 of the Model Code of
Judicial Conduct Should be
Amended With Regard to
Disclosure Requirements

[See Resolution and
Full Report at pp. 19-23.]

The Task Force recotnmends, that
the Resolution be implemented along
the following lines:

1y

2)

Consistent with existing law,
disclosure requirements shall
apply to all contributors to a ju-
dicial campaign. Appropriate
bodies should review the suffi-
ciency of existing provisions

(and their implementation).

Judicial candidaies’ campaign

committees should take two

additional steps: ‘

a) Judges’ and judicial candi-
dates® campaign commit-
tees should file their cam-
paign finance disclosure
reports not only with the of-
ficial repository agency, but

also with the clerk of the

court to which the candi-
date is seeking (or has just
sought) election. This will
assure public access to the
information.

b) The special position of
lawyers warrants especially
full disclosure of their con-
tributions. The fuller dis-
closure will be unburden-
some in jurisdictions that
have (or in the many that
are about to have) elec-

tronic filing of campaign

finance reports. We recom-

mend fuller disclosure
through electronic filing. If
electronic filing is not
available in the near future,
we recommend fuller dis-
closure even in the absence
of electronic filing.

¢) That fuller disclosure
should cover:

(1) All “lawyer-contribu-~
tors,” which shall in-
clude any confributor
who is (A) a lawyer or
lawyer’s: spouse or
minor child resident
with the lawyer, (B) a
law firm, (C) an em-
ployee of a lawyer or a
law firm, or (D) a polit-
ical action comimittee
sponsored by a law
firm.

(2) Every contribution

(above a de minimus
level of $__) from a
lawyer-contributor
shall be identified by
full name, and firm or
employer. In addition,
every lawyer-contribu-
tor who is also a mem-
ber of the candidate’s
campaign committee
shall so indicate.

(3) The judicial candi-

. dates’ committees shall
make besi efforts to
collect the required in-
formation. The jurisdic-
tion should monitor the
level of compliance in
reporting  identifying
information on contrib-
utors. If the compliance
level proves unsatisfac-
tory, the jurisdiction
should consider requir-
ing that candidates’
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committees return con-

tributions from any

contributor who is not
~ fully'identified.

(4) Judicial candidates’
committees shall, in (or
in addition to) their offi-
cial filings, indicate
separately (A) the total
sum received from law-
yer-contributors, (B) the
name, address, and
contribution of each
lawyer-contributor who
contributed more than
$__, and (C) the amount
received, directly or in-
directly, from each law
firm that contributed
more than $___ (whether
from the firm, its mem-
bers and employees, or

"its political action com-
mittee).

3) Any political party, political

action committee, other politi-
cal committee, or other entity
which either contributes more
than $[say, $1,000] to or
makes expenditures of more
than $[say, $1,000] in connec-
tion with a judicial campaign
(other than expenditures by a
political party for generic
voter registration or get-out-
the-vote efforts, or for generic
advertiging about the party and

its positions, or for lists of

candidates that include a ma-

jority who are not judicial can-

didates), shall

a) report the same additional
information as specified in
2(c) above in its campaign
finance disclosure reports.
If the entity is not otherwise
required to file campaign
finance reports, it shall file
such reports with the juris-
diction’s official body re-

4)

sponsible for lawyer disci-
pline, on the same time
schedule as is required for
candidates and entities that
are required to report; and,

b) file their campaign finance
reports not only with the of-
ficial repository agency but
also with the clerk of the
court to which the judicial
candidate is seeking (or has
just sought) election.

The official repository of cam-

paign finance reports shall ag-

gregate the contributions of
each lawyer-contributor * to
each candidate. and to each
party or other entity and report
the total contributions from all
lawyer-contributors to. each;
and shall report, for each
lawyer-coniributor whose ag-
gregate contributions (and/or
fund-raising) amount to more
than $[__], the aggregate. sum
contributed and/or raised.

II. Canon 5 of the Model Code of -
Judicial Conduct Should be
Amended With Regard to
Contribution Limits
[See Resolution and
Full Report at pp. 23-34.}

If in fact very large proportions of
the public believe that judicial deci-
sions are affected by campaign con-
tributions, that alone requires action.
We must preserve the public confi-
dence that is crucial to sustain the
courts, “the least dangerous branch,”
which lacks the other branches’ pow-

ers of purse and sword, and which

enjoys none of the constant bonding
with constituents that characterizes
officials in the other branches..

Unfortunately but not surprisingly,
recent polls demenstrate that cam-
paign contributions to judges are se-
riously eroding public confidence in
the courts:
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1) “Nine out of ten Ohioans be-
lieve judicial decisions are in-
fluenced by contributions to
political campaigns.” .

Report of the Citizens’
Committee on Judicial Elec-
tions [appointed by Chief
Justice Moyer], 1995, at 1.

2) “[Pennsylvania] [v]oters are
firmly convinced that large
campaign contributions lead to
special treatment, including
from judges. They believe con-
tributors- expect—and  re-
ceive—something in return for
their largesse, even in the
courtroom. . .."”

Report of the Special Com-
mission to Limit Campaign
Expenditures [appointed by
the Supreme Court], 1993,
at 4.

3) A 1987 Texas poll found strong
support for changing the sys-
tem of selecting judges, *driven
mostly by two negative percep-
tions of the present system. . . .
Election costs are out of hand,
threatening the independence
of judges from special interest
campaign contributions. . . .
Voters are ill-informed about
judicial candidates. . . ”

Tarrance Hill Newport &
Ryan, New Poll Shows Over-
whelming Support for Judi-
cial Election Reforms {Janu-
ary 1987), 4-5.

4) A 1997 Arizona poll found
84% expressing “Total Dis-

5The Pennsylvania poll asked “How mnm-.

quently do you think the decisions made by
fudpes in their courtrooms are influenced by
large contributions made io their election
carpaigns, always, most of the time, some of
the time or never?”

The answers, divided into four geographic
regions: “always/most of the time” ranged
from a high of 46% in North/NE to a low of
31% in Metro Philadelphia and Central.

agree[ment]” with this state-
ment: “It is appropriate for
judges to accept campaign

contributions from persons and

corporations who may later be

litigants in court.” .
Administrative Office of the
Courts, State Court Citizen
Survey, at 14.

We know enough—from, such
polls, from scholarly and popular ar-
ticles, and from consultation with
judges, lawyers, and lay persons—
that we say this confidently: the
problems encountered in jurisdic-
tions with judicial elections are so
similar (especially when it comes to
campaigns that are state-wide or in
large urban areas) and are so acute as
not merely to justify remedial steps,
but to demand them.

The problem will not be remedied
by addressing only contributions
from lawyers for three reasons [See
Full Report at p.27].

We recommend that Canon 5 of
the ABA Model Code of Judicial
Conduct be amended to add the fol-
lowing:

“C(4) A judge’s or a candidate’s
committee may not accept from
any contributor a contribution
which aggregates (including direct
and any indirect contributions, but
in retention elections including
only all direct contributions®):

“(1) more than $___ 7 if from an
individual; or

The different treatment of retention elections
is explained in n. 9 below. ,

TWe stress that the precise figure for the con-
tribution limit rmust be determined in light of
each State’s particular circumstances. The
figure should reflect several variables, such
as: (a) What does the particular jurisdiction’s
recent experience show are typical levels of
contributions for the judgeship in question?
(b) What are the typical levels of expenditure
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in those campaigns, including campaigns for
opent seats and in. competitive elections? (c)
What amount of expenditures would allow a
candidate in that jurisdiction to communicate
effectively to the electorate, even in a large
field of candidates and with many other of-
fices up for election?

We siress also this: the level of contribu-
tion limits must be set with full awareness of
three almost certain consequences, however
unintentional, of such limits: (1) the lower the
limits, the higher the statis of individuals
who raise funds; (2) the lower the limits, the
greater the incentive for either independent
spending (which is constitutionally pro-
tected), or indirect support by political parties
or other groups; (3) the lower the limits, the
greater the Iikelihood that more wealthy, self-
funding, candidates will win or at least chal-
lenge less wealthy candidates, Note also that
some limits have been found so low as to in-
terfere with First Amendment rights, see e.g.
Carver v. Nixon, 72 F3d 633 (8th Cir. 1995),

c.d. 518 U.S. 1033 (1996) (striking statewide -

limits of $300, and lower limiis for races in
smaller constituencies); Fannatta v. Keisling,
911 P2d 770 (Ore. 8. Ct. 1996) (striking $500
limits on statewide candidates including
Supreme Court, Court of Appeals or Tax
Court, and $100 limit for state legislators).

A fourth consequence of contribution lim-
its is well recognized, but to date has not been
reflected in law in any jurisdiction: the lower
the limits, the harder it is likely to be for chal-
lengers who lack ready access to large net-
works of support; women and minority candi-
dates often have less access than others. There

. is anecdotal evidence that such candidates

often rely on a relatively smaller number of
relatively larger contributars to gain sufficient
visibility to secure more wide-spread elec-
toral support, Qur nation’s most successful
PAC, “Bmily’s List,” operates on the principle
that “Early Money Is Like Yeast.” There is a
good case for allowing a “seed money” ex-
ception to contribution caps: e.g., candidates
(or at least challengers) would be allowed to
receive from up to X number of people, con-
tributions as high as several times the other-
wise applicable contribution limits, for a pre-
scribed period early in the campaign.
In ma_m.w

have been adopted by several States (see
below), we urge consideration of the ceilings
that have been proposed. by notable special
commissions. E.g., for Ohic in 1995, these
aggregate limits per election cycle were pro-
posed: For the Supreme Court, $1,000 for
individuals’® contributions; $5,000 for organi-
zations such as PAC’s and political organiza-

tion to the contribution ceilings that

tions other than state, county or national par-
tiés; and $90,000 for contributions from the
state, county and national political parties.
For lower courts, $500 for individuals, $2500
for organizations, and for parties, a formula
with $.05 per voter. (Report, n.33 above, at
10.) For Fashington State in 1996, these lim-
its were proposed: individuals other than the
candidate, $250-$1,000 “depending on court
level”; organizations, $2,500-$5,000; court
appointees, $250 regardless of court level.
{(Report, n. 39 above, at 45.) For Pennsylvania
in 1998, the proposed limits for statewide
races were $1000 per individual and $5000
per legal entity, and for common pleas cam-
paigns, $500 per individual and $2500 per
lepal entity. (Report, n. 42 above, at 15.) Last,
although not an official commission, in 1993
Texas’s League of Women Voters, Common
Cause, Public Citizen and Consumer Rights
Action League jointly introduced a Fair Cam-
paign Pledge for 1994’ judicial races, and
succeeded in getting 70% of the candidates
(87 of 126) in 23 contested taces to sign that
pledge. The pertinence for us is that the
groups’ pledge set these limits on contribu-
tions: $5,000 for individuals and $25,000 for
agpregate contributions for law firms. Austin
American-Statesman (Feb. 2, 1994),38. Com-
pare Texas's statute, below.

At present, a number of States have geper-
ally applicable contribution limits, and seven
States have contribution limits specifically on
judicial campaigns: Alaska, Idaho, Kansas,
Missouri, Ohio, Texas, and Wisconsin (limits
apply separately to any primary and general
elections; also, there may be different limits
for contributors other than individuals):

Alaska, which has only retention elections:
individuals, $500; non-party groups, $1,000;
parties, $5,000; all limits are per year.
ALaska STar. § 15.10.070. Jdaho: For judi-
cial districts, $1,000; for candidates for all -
statewide offices, $5,000. Ipa, CoDE § 67-
6610A(1) and (5) (Supp., 1997). Kansas,
which has both retention elections and, for
many trial judges, partisan elections: for
supreme court—individuals and parties,
$2,000 per election; for district judges—indi-
viduals and parties, $500 per ¢lection, KaN.
StaT. ANN. § 25-4153. Missouri, which has
both retention elections and, for many trial
judges, partisan elections: individuals, from
$1,000 to $250 per election depending on the
distdict’s population, and parties, 10 times
those limits, Mo. ANN. Stat.-§ 130.032. For
Ohio 5 current ceilings, see Appendix Four (if
the primary is not contested, general election
limits apply throughout permissible findrais-
ing period.) Note that Ohio’s court rule setting
earlier spending ceilings was invalidated
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(2} more than $ if from a law
firm, including its lawyers, em-
ployces and any firm sponsored

political action committee®; or

in Suster v. Marshall, 951 T, Supp. 693 (N.D.
Ohio 1996), and is now on appeal before the
Sixth Circuit Court of Appeals, Case No. 97-
3174, Texas: $5,000 for statewide judicial of-
fices and for courts in judicial districts with
population above one mitlion; $2,500 for dis-
tricts of 250,000-1,000,000, and $1,600 for
smaller districts. Law firms are under an ag-
gregate limit of six times those figures, e.g..
$30,000 for statewide races. TEX. ELEC, CODE
ANN. § 253.155(a) and .157 (Supp. 1997).
Wisconsin (for primary and general whether
or not the primary is contested): $10,000 for
Supreme Court; $3,000 for other appellate
courts in districts with population over
500,000 and for trial courts in circuits with
population over 300,000; $2,500 for other ap-
pellate courts and $1,000 for other trial courts.
Wis. STAT. AN, § 11.26(1) (Supp. 1997).
Two more States have had special contri-
bution limits on judicial candidates. Florida,
until 1991, limited contributions to any can-
didate for retention as Supreme Court justice
to $3,000; to candidates for retention as court
of appeal judge, $2,000; and to candidates for
county or circuit court, $1,000. Florida law

now imposes a simple $500 limit on all can-

didates, nonjudicial and judicial. However,
there is no limit on how much individuals can
confribute to parties, and parties can con-
tribute up to $50,000 to candidates. More-
over, that $50,000 limit does not apply to
“polling services, research services, costs for
campaign staff, professional consulting serv-
ices, and telephone calls.” FLA. STAT. ANN. §
106.,08. Oregon s $500 limit on all statewide
candidates, including Supreme Court, Court
of Appeals, and Tax Court.,, in 1996 was
stricken as unconstitutionally low, see above.

A last variable is important: For courts of
special jurisdiction, like probate courts, there
are differences that may warrant different fig-
ures for contribution limits. See the discus-
sion in § I below, on Recusal.
¥f there is no per-firm limit, then the limits
on contributions from individuals have a far
greater impact on small firms than on large
ones.

However, we recognize that flexibility is
needed to set fair limits on aggregate contri-
butions from firms. If too low a per-firm
limit is set (e.g., for all firms regardless of
size, five times the limit on an individual’s
coniributions), then members and employees
of large firms may be barred from appropri-

(3) more than $ if from a po-
litical party (with all committees
of a single party constituting a sin-
gle entity); or

(4) more than $____ if from a po-
Intical action committee; or

(5) [in a jurisdiction that allows
corporations or unions to make
contributions or expenditures in
connection with elections] if from
a labor organization or a corpora-
tion, more than § .

(a) “Contribution” has the
same meaning as in [the ju-
risdiction’s statute on cam-
paign finance regulation
and/or disclosure].

(b) “aggregates (including di-
rect and any indirect con-
tributions)” means:

ate political participation. On the other hand,
if the per-firm limit is too high, it will be
viewed as only a facade.

We find that there are two different rea-
sonable approaches to the per-firm limit.
With one approach, a single figure (say, a
multiple of ten times the individual’s contri-
bution limit) is set for each firm, regardless
of firm size. So long as that figure strikes a
reasonable balance between small and larpe
firms, there is great value in this approach’s
advantage of simplicity int application; actu-

ally, the fluidity of law firm life means that it

is often difficult to say, for a precise date, just

- how many members and employees are in a

firm. With the other approach, a “stair-step”
scale provides two (or several) levels for the
per-firm aggregate limit. E.g., a firm of fewer
than 15 partners could give, say, up to a total
five times as much as a single individual; a
firm of 16-50 could give, say, up to 10 times
as much as a single individual; and a firm of
more than 50 could give, say, up to 20 times
as much as a single individual.

Assuming that some per-firm limit is set,

we belicve it is essential to recognize the suf- -

ficiency, of good-faith compliance, since ab-
solute liability does not fit in campaign fi-
nance regulation. E.g: “A firm will not
violate the. applicable contribution limit if a

finding is made that the firm had developed .

and instituted written procedures reasonably
designed to ensure compliance with this Rule
and contributors at the firm reasonably be-
lieved that they were complying with the ap-
plicable contribution limit.”
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(i) in the case of an individ-
ual contributor or a law
firm [or corporation of
labor organization], the
aggregate of that con-
tributor’s contributions
“to: the candidate and/or
candidate’s campaign
committee, and to a po-
litical party or political

, action committee or
group with the under-
standing (as  demon-
strated by objective cir-
cumstances) that that
party or commitice or
group will use that con-
fribution for a contribu-
tion to or expenditure in
support of that same
candidate or in opposi-
tion to that candidate’s
opponent. However, in
the special case of a
judge in a retention
election, only coniribu-
tions made directly to
the judge shall be in-
cluded in the aggregate.’

°In ordinary, contestable elections, if is neces-
sary to include both direct and indirect con-
tributions to a candidate; otherwise, there is

. no stopping supporters from contributing

within the limit to the candidate, then con-
tributing more fo a political action committee
or party that will support the candidate.
However, in retention elections, there isa
difference that requires different treatment.
Opponents of the judge up for retention are
likely to be an ad hoc group engaged in “in-
dependent spending,” i.e., direct advocacy
which is not coordinated with any candi-
date—indeed, it could not be coordinated, be-
cause those opponents have no candidate to
support. “Independent spending” is protected
from campaign finance regulation other than
disclosure, by clear holdings of Buckley v.
Jaleo, 424 U.8.1(1976) and other lower court
décisions before as well as since. (Indepen-
dent spending may be engaged in by a politi-
cal action committee, FEC v. Nat'l Conserv-
ative Political Action Committee, 470 US.
480 {1985) or by a party, Colorado Republi-
can Federal Campaign Committee v. FEC,

(i) in the case of a political
party or political action

committee, the aggre-'

gate of the party’s or
committee’s contribu-
-tions to the candidate or
candidate’s campaign
committee, or expendi-
tures made in support
of that candidate or in
opposition to that can-
didate’s opponent.

Provided however that the

limit on contributions from

such entities shall not in-
clude:

(A) expenditures made in
support of that candi-
date or in opposition to
that candidate’s oppo-
nent which are not co-
ordinated with the can-
didate and on which
the entity has filed
with [the appropriate
agency] an affidavit af-
firming that the expen-
diture was made with-
out consultation with
the candidate or the

518 US. 604 (1996). However, contributions
to PACs and parties are limited even if used
for independent spending.)

Under the current law, there may be limits
on coniributions to candidates, parties, and
political action committees—but not on con-
tributions to independent spenders who sup-
port or oppose candidates. In ordinary elec-
tions, while that may create various problems,
it is not inherently unfair. But it would be
clearly unfair in a retention election if one
side (the judge’s supporters) were subject to
contribution limits while the other side (the
opponents) were not. By keeping a limit on
direct contributions to the judge secking re-
tention, we adhere to the values that such lim-
its reflect, including preservation of the dis-
tance between the supporters and the judge.
But it would distort those values to render a
judge seeking retention vulnerable to unlim-
ited spending by opponents. Therefore, the
judge’s supporters should be just as free as
the judge’s opponents to engage in independ-
ent, ie., uncoordinated, spending,
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candidate’s campaign
committee and without
use of any information
shared with the candi-
date or the candidate’s
campaign cormumittee.
(B) expenditures made -by
a political party for
generic voter registra-
tion or get-out-the-vote
efforts, or for generic
advertising about the
party and its positions,
or for lists of candi-
dates that include a
majority who are not
judicial candidates.

III. Canon 5 of the Model Code of
Judicial Conduct Should be
Amended With Regard to
Recusal [See Resolution and
Full Report at pp. 34-44.]

To implement the Resolution to
establish a recusal system for unduly
large campaigh contributions, we
recommend that seven issues be ad-
dressed [set forth more fully in the
Full Report, pp. 38—44]: 1} the con-
tribution level that triggers recusal;
2) the party moving for recusal; 3)
contributions covered by the provi-
sion; 4) factual basis for recusal; 5)
Eo%mﬁ& aspects of recusal mo-
tion; 6) automatic recusal; and 7) du-
* ration of recusal rule.

IV, The ABA Model Judicial Code
and the Model Rules of
Professional Conduct Should be
Amended to Bar Judges’
Appointments of Certain Lawyer-
Contributors [See Resolution
and Full Report at pp. 44-47.]

¥ Several Related Steps Should Be
Considered to Reduce Judicial
Candidates’ Need to Raise Funds
and to Encourage Compliance
with Campaign Regulation [See
Resolution and Full Report at
pp. 47-58.]

(A) The Task Force recommends
that States which have not
adopted Canon 5’ provisions
limiting the period during
which judicial campaigns
may solicit contributions,
should do so.

(B) Canon 5 of the Model Code
of Judicial Conduct Should
be Amended With Regard to
the Retention and Use of Sur-

. plus Campaign Funds

(C) Bar Associations, Other Citi-
zen Organizations And Law-
Makers Should Consider
Voter Guides, Judicial Cam-
paign Oversight Committees
and Improved Judicial Cam-
paign Finance Data Collec-
tion and Publication

CONCLUSION

Public confidence in the integrity
of the judiciary and the bar is essen-
tial to the administration of justice in
the United States. The status quo in
judicial campaign finance has al-
ready eroded that public confidence
in several jurisdictions and puts it at
too great a risk in all 42 States where
judges stand for election. The Task
Force’s recommendations are de-
signed to fortify the public’s confi-
dence in the elective judiciary and in
the important role of lawyers in judi-
cial elections. The principal means
the Task Force recommends for
achieving these goals are those ira-
ditionally chosen by the ABA: addi-
tions and amendments to model
rules that may be adopted by the ju-

risdictions according to their partic-

ular circumstances. It is our hope
that these recommendations and our
Report will prove useful to the ABA
and to the States, bar associations
and citizen groups working at im-
provement of this vital electoral
process. _
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ATTACHMENT “B”
-ELECTIVE JUDICIARY IN THE UNITED STATES

State A

ellate Courts

*Data as of 1996, with selection m%mﬁmam as of March 1993

Total Appellate judges: 1,243

Total Appellate judges that stand for some form of election: 1,018 nmw 9%)
Total Appellate judges that stand for contestable election: 595 (47.9%)

Initial Term

Subsequent Terms

Appointment: 648 (52.1%)
Partisan Election: 421 (33.9%)
Nonpartisan: 174 (14.0%)

Appointment: 199 (16.4%)

Partisan Election: 326 (26.7%)

Nonpartisan: 174 (14.3%)

Retention Only: 518 (42.6%)

State Initial Term Subsequent Terms
Appt.!| Partisan | Non- | Appt. | Partisan| Non- |Retention

Election | Partisan Blection j Partisan| ~ Only

Alabama 19 19

Alagka? 8 8

Arizona® 27 27

Arkansas 16 16

California 95 95

Colorado® 23 23

Connecticut 16 16

Delaware 5 5

D.C. 9 9

Fiorida® 68 68

Georgia 17 17

Hawaii 9 9

Idaho 8 8

Iiinois _ 49 49

Indiana® 21 21

Towa’ 15 15

Kansas® 17 17

Kentucky 21 21

Louisiana 62 62

Maine 7 7

Maryland’ 20 20

Massachusetts® [ 21 n/a - .

Michigan!'! 35 35

Minnesota 23 23

Mississippi 19 19

Misgouri'? 39 39

Montana 7 7 ,

Nebraska!® 13 , 13




298 HOUSE OF DELEGATES

State Initial Term Subsequent Terms
Appt. | Partisan | Non- | Appt.| Partisan | Non- Retention

Election | Partisan Election | Partisan| Only

Nevada 5 , 5

New Hampshire 5 5

New Jersey 39 39

New Mexico 15 15

New York 73 73

North Carolina 19 19

North Dakota 5 5

Ohio!* 72 72

Qklahoma'® 26 26

QOregon 17 17

Pennsylvania 31 31

Rhode Island'® 5 n/a

South Carolina 14 14 .

South Dakota'’ 5 5

‘Tennessee'® 29 29

Texas 98 98

Utah!? 12 12

Vermont 5 5

Virginia 17 17| .

Washington . 29 29

‘West Virginia 5 5

‘Wisconsin 23 23

Wyoming?® 5 . 5

Totals 648 421 174 199 326 174 518
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mﬁ.mﬂm Trial Courts of General Jurisdiction

*Data as of 1996 (or later as E&oﬂm&u
with selection systems as of March 1998,

o . Total trial judges: 8,489
Total trial judges that stand for some form of election: 7,378 (87%)
Total trial judges that stand for contestable election: 6,560 (77.3%)

' Initial Term Subsequent Terms

Appointment: 2,061 (24.3%) Appointment: 1,013 (12.1%)
Partisdn Election: 3,669 (43.2%) Partisan Election: 2,360 (28.1%)
Nonpartisan: 2,759 (32.5%) Nonpartisan: 2,891 (34.5%)

: Retention Only: 2,127 (25.3%)

LA ppointment” includes gubernatorial and legislative appointment/selection.

[ 15 states, the initial appointive term is shorter than subsequent terms, For example, in
Alaska, the initial term is 3 years with subsequent terms either 10 or 8 years depending on the
court: in Maryland, the initial appointive term lasts until the first general election following the
expiration of one year from the occupancy of 4 vacancy, while subsequent terms are 15 years.

3See supra, note 2.

“See supra, note 2.

3Qee supra, note 2.

6See supra, note 2.

"See supra, note 2.

8See supra, note 2.

®See supra, note 2,

191y, Massachusetts, once appointed, judges may serve until the age of 70.

1y Michigan, the judicial candidates appear on the ballot as nonpartisan, but they are usually
selected and campaign as partisans. ‘

12ges supra, note 2.

13gse supra, note 2.

“0hio is like Michigan, see supta, note 11.

i3ee supra, note 2.

15In Rbode Island, once appointed, judges serve a life term.

"See supra, note 2.

13ee supra, note 2.

%Gee supra, note 2.

#3ee supra, note 2.

Sources: American Judicature Society, Judicial Selection in the States, 1998, Nationa! Center
for State Courts, State Court Caseload Statistics, 1996.

State . Initial Term Subsequent Terms
Appt.!| Partisan | Non- | Appt.|Partisan| Non- |Retention
Election { Partisan Election {Partisan| Only

Alabama 131 131 ’

Alaska® 32 32
Arizona® 93 39 39 93
Arkansas 104 | . 104

California* 804 _ 804

Colorado® 115 115
Conn. 174 174 ]

Delaware 59 59

D.C. 22 22

Florida 455 455

Georgia . 169 169

Hawaii 42 42

Idaho . ) 37 | . 37

Hlinois® 492 , 492
Indiana’ 21 245 16 245 16 21
Towa® : 205 205
Kansas® 114 ill : 111 114
Kentucky . , 93 93

Louisiana 214 214

Maine - 16 16

Maryland'° 132 132
Massachusetts'! 76 N/A

Michigan!? 210 210

Minnesota 252 . 252
Mississippi 93 93
‘Missouri'? 102 207 207 102
Montana'* 8 37 8 37 |-
Nebraska!® 51 51
Nevada . ’ 46 46
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Siate Initial Term Subsequent Terms-
Appt.!| Partisan | Non- { Appt.| Partisan| Non- |Retention

Election | Partisan Election |Partisan|  Only

New Hampshire 29 29

New Jersey 372 372

New Mexico'® 69 69

New York 457 . 457

North Carolina 95 95

Notrth Dakota 46 46

Ohic!’ 369 369

Oklahoma'® 73 148 73 148

Oregon 94 : 94

Pennsylvania 366 366

Rhode Island®® 22 N/A :

South Carolina 43 43

South Dakota 36 36

Tennesses 142 , 142

Texas 395 395

Utah®® 68 _ 68

Vermont 31l 31

Virginia 144 144

Washington 161 161

‘West Virginia 62 62

Wisconsin 233 | 233

Wyoming?! i7 _ 17

Totals | 2,061 4,669 2,759 | 1,013 2,360 | 2,891 2,127

1A ppointment” includes gubernatorial and legislative appointment/selection.

In 12 siates, the initial appointive term is shorter than subsequent terms. For example, in
Alaska, the initial term is three years with subsequent terms of six years; in Maryland, the ini-
tial appointive term lasts until the first general election following the expiration of one year
. from the occupancy of a vacancy, while subsequent terms are 13 years.

*In Arizona, the two counties with Phoenix and Tuscon have appointed judges followed by re-
tention elections, the other counties use partisan elections. Additionally, any county with parti-
san elections can elect to have the governor appeint its judges instead. In the counties in which
judges are initially appointed, the initial appointive term is for two years, while subsequent
terms are four years. The data for Arizona are as of 1997.

4[n California, county electors may opt for commission appointment of judges for an initial full”

term. California’s data are as of 1997.
See supra, note 2.
®In Illinois, circuit judges appoint more than 300 associate judges and approximately 50 per-
missive associate judges whom don’t handle the court’s full jurisdiction.
In Tndiana, two counties utilize appointment with subsequent retention elections for judges,
two others have nonpartisan elections and the rest have partisan elections. In the coutities in
which judges are initially appointed, the initial appointive term is for two ycars, while subse-
meE terms are six years, Indiana’s data are as of 1997,

See supra, note 2.
SIn Kansas, 17 circuits utilize appointment with subsequent retention elections for judges, 14
circuits utilize partisan elections, In the circuits in which judges are initially appointed, the ini-
tial appointive term last until the next general election, while subsequent terms are four years.
Kansas’ data are as of 1997, : ,

10gee gupra, note 2.

1'In Massachusetts, once appointed, judges may serve until the age of 70.
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1%In Michigan, the u..z&om& candidates appear on the ballot as nonpartisan, but they are usually
.._wma_a.oﬁnn and campaign as partisans. _
Missouri hag 40 circuits that choose judges by partisan election and five circuits (including
the areas of St. Louis and Kansas City) that appoint their judges. In the circuits in which judges
are initiaily appointed, the initial appointive term is for one year, while subsequent terms are six
years. The data on Missouri are as of 1997. :
uF Montana, each court of general jurisdiction has a separate mechanism for selecting judges.
mmmm suprsa, note 2,
¥In New Mexico, in the case of a judicial vacancy, judges are appointed and serve until the next
general election when they are subject to partisan election. The winner thereafter runs in a re-
tention election for subsequent terms. :

" YIn Ohio, the judicial candidates appear on the ballot as nonpartisan, but they are usually se-

wmnnma and campaign as partisans.

m_.b Oklahoma, the district court is split into district, associate district, and special judges, each’
with different mechanisms for selection.

“In Rhode Island, judges serve a life term once appointed.
MSee supra, note 2.
2lSee supra, note 2. :
Sourées: American Judicature Society, Judicial Selection in the States, 1998; National Center
for State Courts, State Court Caseload Statistics, 1996,



