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Regulation of Bar
Chief Justices, Others, Consider Ideas
 On Regulating Lawyers in Global Setting 


CHICAGO—Is the traditional local model of lawyer regulation compatible with international practices? What is the proper role of government—and which government? Is a publicly traded multidisciplinary practice a workable business model for providing legal services?


These were some of the issues discussed in a conference called “The Future Is Here: Globalization and the Regulation of the Legal Profession,” held May 27 in Chicago. The event was sponsored by the ABA Center for Professional Responsibility, the ABA Standing Committee on Professional Discipline, and the Georgetown Law Center for the Study of the Legal Profession.


The invitation-only event called together the membership of the Conference of Chief Justices, state bar leaders and regulators, and academics to hear and discuss presentations from the Secretary General of the Council of Bars and Law Societies of Europe and from the chief lawyer regulators of the United Kingdom and of New South Wales, Australia, as well as experts from the U.S. legal community.


Paradigm-Shifting Developments 


Emphasizing the urgency of dealing with the future of lawyer regulation in the face of globalization, Utah Supreme Court Chief Justice Christine M. Durham, president-elect of the Conference of Chief Justices, cited what she called “paradigm-shifting developments” concerning the increasingly international nature of the legal profession.


Durham pointed out that in 2007 Australia became the first country with a publicly traded law firm. In the same year the British Parliament passed an act permitting alternative business structures in England and Wales, which may lead to nonlawyer ownership of some law firms in those jurisdictions.


As to what these developments have to do with the U.S. legal community, Durham cited these statistics: 

• Between 1987 and 2007 the number of U.S. lawyers working in international offices of U.S. firms rose from 1,300 to 15,000.


• Between 1993 and 2003 the dollar value of legal services exported by the U.S. rose by 134 percent, while the dollar value of legal services imported into the U.S. rose by 174 percent.



The day-long conference offered an overview of lawyer regulation outside the United States—particularly in the United Kingdom and Australia—with special emphasis on different approaches to lawyer discipline and alternative business structures. After the presentations, the participants joined with the speakers in small-group discussions of what it all means for the U.S. legal community.


The aim of the forum, Durham said, is “to begin to develop strategies for the future.”


Consumer-Focused Regulation 


Lawyer regulation in the United States is focused on lawyer discipline. But, as panelist Anthony Davis of Hinshaw & Culbertson in New York observed, in both the United Kingdom and Australia lawyer regulation is more about consumer protection. In fact, the U.K. Legal Services Act of 2007 explicitly lists, as two of its eight regulatory objectives, “protecting and promoting the interests of consumers” and “promoting competition in the provision of services.” (See box.)


Complaints alleging unsatisfactory professional conduct (UPC), defined in the Australian model as “conduct that falls short of the standard of competence and diligence that a member of the public is entitled to expect,” are separated from complaints alleging serious professional misconduct. UPC may or may not involve a violation of the ethics rules.


In the United Kingdom, the Legal Services Act of 2007 provides that the professional bodies will continue to be responsible for lawyer regulation, but UPC or “service”complaints will go to a new Consumer Complaints Handling Body.


Speaker Russell Wallman, director of government relations of the Law Society of England and Wales, explained that the Act also requires each legal services provider to maintain its own in-house complaints-handling process as the first level of response to consumer issues. If a UPC complaint cannot be resolved in-house, it will go to a new Office for Legal Complaints (OLC), whose board will be controlled by nonlawyers. The OLC will have no disciplinary powers, but it can direct a respondent lawyer to apologize, disgorge fees, rectify an error at the lawyer's own expense, or compensate the claimant in an amount up to £ 30,000. The respondent will also be required to pay the OLC's costs, unless the complaint is resolved in the lawyer's favor and the OLC finds that he made reasonable efforts at in-house resolution.


Davis said there is a consensus that the U.S. regulatory system would be enhanced by broader protection for the consumer but there is no way to get there within the current system. Citing what he sees as the absurdity of state-by-state regulation of lawyer advertising, Davis said he favors national, uniform regulation of the legal profession. It makes no sense for a team of lawyers to be working under multiple sets of rules, he said.


Durham questioned how Congress could act as regulator without endangering the state courts' control over the profession. State courts, Davis replied, should always control admission to the state bars, and will as a practical matter control whatever happens in the courthouse. But someone else, he said, is going to control what happens outside the courthouse.


Focus on Risk Management 


Explaining the regulatory scheme in Australia was Steve Mark, legal services commissioner of New South Wales. Mark, whose office is now part of the executive branch, said he has set about moving New South Wales away from the complaints-based regulation system he took over in the early 1990s and toward a compliance-based regulation system, which he said he prefers to call “cultural regulation.”


The best way to protect clients and to protect the rule of law, he decided, would be to introduce a regulatory culture that focuses on risk management rather than on enforcement. If all we do is prosecute, he said, we'll never change the culture.


Mark began by asking, “What is the best indicator of my performance” as a regulator? Mark said that when he started, approximately 5 percent of the complaints against New South Wales lawyers resulted in discipline. An obvious answer to his question, then, would be that if he could increase that 5 percent figure, it would mean he was doing a good job.


But Mark concluded that such a response would be cold comfort to the consumer. So he insisted on looking at it the opposite way. The best indicator of how the lawyer regulator is doing his job is not how many lawyers are getting disciplined, Mark said, but whether he has reduced the number of complaints made against lawyers in the first place. Every complaint he sees involves a continuum of conduct and consumer issues, Mark said, and he strives to address all of them so that no one will walk out of his office feeling that “there is no justice.”


N.S.W. Model 


Mark found his opportunity to make the change from increased discipline to decreased risks in seven words contained in the New South Wales Legal Profession Act 2004. The Act, which permits legal service providers to incorporate, requires each incorporated practice to appoint a solicitor who will serve as legal practitioner director (LPD): “Each legal practitioner director of an incorporated legal practice must ensure that appropriate management systems are implemented and maintained”(emphasis added). The LPD is personally responsible for the incorporated legal practice's management systems.


Working from this language, Mark identified 10 areas in which lawyers interested in forming an incorporated legal practice would have to show they had set up “appropriate management systems” in such areas as conflicts-checking, billing practices, and supervision of staff. (See box.)


Mark then developed a series of detailed questions evaluating a firm's performance in each of these management areas. Any firm wishing to incorporate must go through an online self-assessment process. The self-assessment also suggests criteria for helping LPDs address each objective, along with examples of ways to provide evidence of compliance.


And the results? Self-assessment appears to be an effective teaching tool, Mark stated. A September 2008 study of 620 incorporated legal practices that had completed the self-assessment revealed that the number of complaints per practitioner per year after self-assessment was well under half the number before self-assessment. See Parker, Mark &  Gordon, OLSC Research Report on the Impact of Management Based Regulation on Incorporated Legal Practices in NSW, available at http://www.lawlink.nsw.gov.au/lawlink/olsc/ll_olsc.nsf/pages/OLSC_speeches.


What About Here? 


There are 25,000 lawyers in New South Wales. Professor Larry Ribstein of the University of Illinois School of Law asked Mark whether the Australian approach to regulation could work in a more populous jurisdiction.


Mark said he believes it could. If you don't set about doing this proscriptively, he said, you can achieve efficient regulation without drowning. “I don't want to see their management systems,” he stated, “I just want to hear their arguments about why their systems are adequate.”


Apart from the numbers, are the Australian and U.K. reforms transferable to the United States? Law professor Ted Schneyer of the University of Arizona said he thinks things are already happening to reshape the U.S. regulatory “mix” and smooth the way:


First, he said, Congress and federal agencies have become more active as regulators.


Second, an increasing number of attorneys are limiting their practices to specialties that are rooted in federal law; these specialty bars may not be as committed to the primacy of state court regulation.


Third, more lawyers are working in multidisciplinary consulting firms—for example, with accountants, economists, and lobbyists—and are not holding themselves out as practicing law; they may be beyond the reach of most of the current lawyer ethics rules.


Fourth, as more lawyers practice in multiple jurisdictions, some state supreme courts are asserting disciplinary jurisdiction over “outside” lawyers who violate the court's rules while in the state—making more tenuous the connection between licensure and disciplinary jurisdiction.


Fifth, the distribution of legal services to paying clients has shifted toward ever-larger law firms serving ever-larger business clients, with the large-firm corporate bar separating from the rest of the bar.


The trend toward large-firm practice has meant that maintaining what Schneyer has called the “ethical infrastructure”is increasingly approached, for practical purposes at least, as a risk management issue.


The popularity of probationary sanctions has been rising disproportionately, suggesting that discipline is already shifting its focus towards education and rehabilitation. Schneyer noted that probation is the sanction of choice for solos and small-firm lawyers who neglect files or maintain inadequate books or records;perhaps we are seeing more of it because the system is encountering more office-management issues.


Firm-Based Regulation 


Schneyer said he particularly likes the idea of firm-based regulation, which he explored in his 1991 law review article Professional Discipline for Law Firms?, 77 Cornell L. Rev. 1. Only two jurisdictions have gone that route: New Jersey and New York.


But firm-based regulation, Schneyer emphasized, need not entail firm discipline. The LPD requirement in Australia creates a sort of vicarious liability, he said, and could make it possible to track impersonal conduct that would otherwise slip through—for example, when a succession of lawyers is picking up the same file.


Actually, most state supreme courts already have a tool with which to accomplish something like this, said speaker and conference planner Professor Laurel Terry of the Penn State Dickinson School of Law. Couldn't the legal practitioner director in Australia be analogized to a partner, manager, or supervisory lawyer in the United States? she asked.


In that case, Terry said, simply add two questions to lawyers' annual dues statement: (1) Are you subject to Rule 5.1 on responsibilities of supervisory lawyers? (2) If so, have you made the required reasonable efforts to ensure that “all lawyers in the firm conform to the Rules of Professional Conduct”?


Please, Terry quipped, “steal this idea”if you like it. And better yet, she said, add a helpful Web site on the registration form that links lawyers to more information about what Rule 5.1 requires of partners, managers, and others charged with supervising the professional conduct of others in the firm.


In his materials, Schneyer  identified three features that differentiate the U.S. regulatory environment from the overseas environment. Unlike the factors that he believes are reshaping the U.S. mix in ways that might facilitate some of the U.K. and Australian reforms, these differences might work against a warm reception.


First, he said, the U.K. and Australian reforms largely owe their existence to powerful consumer groups and to antitrust regulators; in the U.S., these influences are “muted.”Second, the U.K. and Australian reforms were adopted in legislation and administrative regulations rather than rules of court. Third, Schneyer said the preoccupation in the United States with policing the unauthorized practice of law is only a peripheral concern in the United Kingdom, where Parliament reserves relatively few fields for licensed practitioners.


But perhaps the “biggest issue for U.S. regulators,” as Mark pointed out in his conference paper, is that in almost every U.S. jurisdiction legal services cannot be provided through any business structure owned or controlled by nonlawyers. Legislation in the United Kingdom and Australia now authorizes income-splitting for incorporated firms “not just where those firms are multi-disciplinary but where administrative and other non-legal staff are able to purchase shares in an incorporated legal practice” that is purely a legal practice, Mark said.


European Union 


An ABS is an alternative business structure. It could be a multidisciplinary practice (MDP), which in the United Kingdom is called a legal disciplinary practice (LDP), an incorporated legal practice (ILP), a law firm with nonlawyer managers, a law firm with nonlawyer ownership, or a publicly traded law firm. In the United Kingdom, the solicitors' rules permit LDPs as of March 2009. (Joking that he is fluent in “Eurobabble,”Mark cautioned that different jurisdictions may use similar terms with differing intents, and that an LDP as defined in the European context is not the same as the LDP under Australian law.)


In Australia, there are already 900 ILPs. Mark reported that only 32 of them involve other disciplines; the rest are strictly law practices. Of the multidisciplinary practices, the most popular combinations involve real estate or financial services. Surprisingly, he said, some 65 percent of all ILPs are sole practitioners, and about 30 percent are practices with two to seven partners.


Regulation of ILPs in Australia is not dependent upon any definition of the practice of law, Mark explained. Unlike the American approach, the New South Wales philosophy is simply to “spread the lawyer ethics rules to the nonlawyers,” he said.


Speaker Jonathan Goldsmith, secretary general of the Council of Bars and Law Societies of Europe (CCBE), reported that most European Union countries forbid outside ownership. However, he continued, Belgium, France, Germany, and Italy do permit multidisciplinary practices. (The CCBE represents more than 700,000 lawyers through their member bars; 31 countries are full members, and 10 more are observers.)


Goldsmith noted that, in general, bars in the southern European countries are more heavily regulated than those in the northern part of the continent. France, which allows outside ownership, caps it at 25 percent; France also requires that lawyers fill the firm's leading management roles, and that nonlawyers be barred from any discussions involving “matters of professional secrecy.”


In his conference materials, Goldsmith noted that a study commissioned by the European Union in 2003 concluded that a large number of EU member states subject professionals (not just lawyers) to highly restrictive rules on pricing, advertising, inter-professional cooperation, and restrictions on business structures that distort competition and would be considered unacceptable in most spheres of economic activity.


To reduce these regulatory-induced “suboptimal outcomes” for consumers, the EU professional services initiative has asked member states to investigate whether “lower”regulation strategies that work in one member state might be made to work in another. The investigation targets five issues: fee rules, advertising bans, entry requirements, unauthorized practice restrictions, and alternative business structures.


Looking Ahead 


Although some conference participants expressed concern about tackling internationalization when the United States has yet to implement a driver's-license approach to domestic multijurisdictional practice, ABA President-Elect Carolyn B. Lamm told the audience that this country simply does not have the luxury of avoiding the issues.


Praising the participants for tackling tremendously complex issues in order to open the conversation on this topic, Lamm stated that U.S. regulators need to come up with a set of recommendations on how best to bring the U.S. system into the 21st century while still continuing to fulfill its purposes of protecting the public, continuing to permit U.S. lawyers to be competitive, maintaining the profession's core values and keeping the profession strong, and preserving self-regulation.


In order to deal with these issues in the most constructive way possible, Lamm added, “We need a great deal of input to guide this process.”


by Elizabeth J. Cohen



Papers from the conference are available through the Georgetown Law Center for the Legal Profession at http://www.law.georgetown.edu/news/documents/CCJ-2009-WebMaterials-final.doc.


For Professor Laurel Terry's examination of the globalization of lawyer regulation , see http://www.personal.psu.edu/faculty/l/s/lst3/presentations.htm.


Objectives of British Regulation 


Part I of the United Kingdom Legal Services Act states:


The regulatory objectives


“(1) In this Act a reference to ‘the regulatory objectives'is a reference to the objectives of—


“(a) protecting and promoting the public interest;


“(b) supporting the constitutional principle of the rule of law;


“(c) improving access to justice;


“(d) protecting and promoting the interests of consumers;


“(e) promoting competition in the provision of services within subsection (2);


“(f) encouraging an independent, strong, diverse and effective legal profession;


“(g) increasing public understanding of the citizen's legal rights and duties;


“(h) promoting and maintaining adherence to the professional principles.”


Self-Assessment List 


According to Steve Mark, the legal services commissioner of New South Wales, Australia, his office requires legal services providers wishing to incorporate in that state to demonstrate that they have set up “appropriate management systems” in 10 aspects of their firm:


• negligence


• communication


• delay


• liens/file transfers


• cost disclosure/billing practices/termination of retainer


• conflicts of interest


• records management


• undertakings (regulatory compliance)


• supervision of practice and staff


• trust account regulations
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