MODEL RULES FOR CLIENT TRUST ACCOUNT RECORDS

Adopted by the American Bar Association
House of Delegates on August 9, 2010

RULE 1: RECORDKEEPING GENERALLY

A lawyer who practices in this jurisdiction shall maintain current financial records
as provided in these Rules and required by [Rule 1.15 of the Model Rules of
Professional Conduct], and shall retain the following records for a period of [five years]
after termination of the representation:

(@)

(b)

(©)

(d)

(e)
(f)
(9)

(h)

receipt and disbursement journals containing a record of deposits to and
withdrawals from client trust accounts, specifically identifying the date,
source, and description of each item deposited, as well as the date, payee and
purpose of each disbursement;

ledger records for all client trust accounts showing, for each separate trust
client or beneficiary, the source of all funds deposited, the names of all persons
for whom the funds are or were held, the amount of such funds, the
descriptions and amounts of charges or withdrawals, and the names of all
persons or entities to whom such funds were disbursed;

copies of retainer and compensation agreements with clients [as required by
Rule 1.5 of the Model Rules of Professional Conduct];

copies of accountings to clients or third persons showing the disbursement of
funds to them or on their behalf;

copies of bills for legal fees and expenses rendered to clients;
copies of records showing disbursements on behalf of clients;

the physical or electronic equivalents of all checkbook registers, bank
statements, records of deposit, pre-numbered canceled checks, and substitute
checks provided by a financial institution;

records of all electronic transfers from client trust accounts, including the
name of the person authorizing transfer, the date of transfer, the name of the
recipient and confirmation from the financial institution of the trust account
number from which money was withdrawn and the date and the time the
transfer was completed;



(i) copies of [monthly] trial balances and [quarterly] reconciliations of the client
trust accounts maintained by the lawyer; and

(J) copies of those portions of client files that are reasonably related to client trust
account transactions.

Comment

[1] Rule 1 enumerates the basic financial records that a lawyer must maintain with regard
to all trust accounts of a law firm. These include the standard books of account, and the
supporting records that are necessary to safeguard and account for the receipt and disbursement
of client or third person funds as required by Rule 1.15 of the Model Rules of Professional
Conduct or its equivalent. Consistent with Rule 1.15, this Rule proposes that lawyers maintain
client trust account records for a period of five years after termination of each particular legal
engagement or representation. Although these Model Rules address the accepted use of a client
trust account by a lawyer when holding client or third person funds, some jurisdictions may
permit a lawyer to deposit certain advance fees for legal services into the lawyer’s business or
operating account. In those situations, the lawyer should still be guided by the standards
contained in these Model Rules.

[2] Rule 1(g) requires that the physical or electronic equivalents of all checkbook
registers, bank statements, records of deposit, pre-numbered canceled checks, and substitute
checks be maintained for a period of five years after termination of each legal engagement or
representation. The “Check Clearing for the 21% Century Act” or “Check 21 Act”, codified at 12
U.S.C.85001 et. seq., recognizes “substitute checks” as the legal equivalent of an original check.
A “substitute check” is defined at 12 U.S.C. 85002(16) as “paper reproduction of the original
check that contains an image of the front and back of the original check; bears a magnetic ink
character recognition (“MICR”) line containing all the information appearing on the MICR line
of the original check; conforms with generally applicable industry standards for substitute
checks; and is suitable for automated processing in the same manner as the original check.
Banks, as defined in 12 U.S.C. 85002(2), are not required to return to customers the original
canceled checks. Most banks now provide electronic images of checks to customers who have
access to their accounts on internet-based websites. It is the lawyer’s responsibility to download
electronic images. Electronic images shall be maintained for the requisite number of years and
shall be readily available for printing upon request or shall be printed and maintained for the
requisite number of years.

[3] The ACH (Automated Clearing House) Network is an electronic funds transfer or
payment system that primarily provides for the inter-bank clearing of electronic payments
between originating and receiving participating financial institutions. ACH transactions are
payment instructions to either debit or credit a deposit account. ACH payments are used in a
variety of payment environments including bill payments, business-to-business payments, and
government payments (e.g. tax refunds.) In addition to the primary use of ACH transactions,
retailers and third parties use the ACH system for other types of transactions including electronic
check conversion (ECC). ECC is the process of transmitting MICR information from the bottom
of a check, converting check payments to ACH transactions depending upon the authorization
given by the account holder at the point-of-purchase. In this type of transaction, the lawyer
should be careful to comply with the requirements of Rule 1(h).



[4] There are five types of check conversions where a lawyer should be careful to comply
with the requirements of Rule 1(h). First, in a "point-of-purchase conversion," a paper check is
converted into a debit at the point of purchase and the paper check is returned to the issuer.
Second, in a "back-office conversion,” a paper check is presented at the point of purchase and is
later converted into a debit and the paper check is destroyed. Third, in an "account-receivable
conversion,” a paper check is converted into a debit and the paper check is destroyed. Fourth, in
a "telephone-initiated debit" or "check-by-phone" conversion, bank account information is
provided via the telephone and the information is converted to a debit. Fifth, in a "web-initiated
debit," an electronic payment is initiated through a secure web environment. Rule 1(h) applies to
each of the type of electronic funds transfers described. All electronic funds transfers shall be
recorded and a lawyer should not re-use a check number which has been previously used in an
electronic transfer transaction.

[5] The potential of these records to serve as safeguards is realized only if the procedures
set forth in Rule 1(i) are regularly performed. The trial balance is the sum of balances of each
client's ledger card (or the electronic equivalent). Its value lies in comparing it on a monthly
basis to a control balance. The control balance starts with the previous month's balance, then
adds receipts from the Trust Receipts Journal and subtracts disbursements from the Trust
Disbursements Journal. Once the total matches the trial balance, the reconciliation readily
follows by adding amounts of any outstanding checks and subtracting any deposits not credited
by the bank at month's end. This balance should agree with the bank statement. Quarterly
reconciliation is recommended only as a minimum requirement; monthly reconciliation is the
preferred practice given the difficulty of identifying an error (whether by the lawyer or the bank)
among three months' transactions.

[6] In some situations, documentation in addition to that listed in paragraphs (a) through
(i) of Rule 1 is necessary for a complete understanding of a trust account transaction. The type of
document that a lawyer must retain under paragraph (j) because it is “reasonably related” to a
client trust transaction will vary depending on the nature of the transaction and the significance
of the document in shedding light on the transaction. Examples of documents that typically must
be retained under this paragraph include correspondence between the client and lawyer relating
to a disagreement over fees or costs or the distribution of proceeds, settlement agreements
contemplating payment of funds, settlement statements issued to the client, documentation
relating to sharing litigation costs and attorney fees for subrogated claims, agreements for
division of fees between lawyers, guarantees of payment to third parties out of proceeds
recovered on behalf of a client, and copies of bills, receipts or correspondence related to any
payments to third parties on behalf of a client (whether made from the client’s funds or from the
lawyer’s funds advanced for the benefit of the client).

RULE 2: CLIENT TRUST ACCOUNT SAFEGUARDS

With respect to client trust accounts required by [Rule 1.15 of the Model Rules of
Professional Conduct]:

(@) only a lawyer admitted to practice law in this jurisdiction or a person under
the direct supervision of the lawyer shall be an authorized signatory or
authorize transfers from a client trust account;



(b) receipts shall be deposited intact and records of deposit should be sufficiently
detailed to identify each item; and

(c) withdrawals shall be made only by check payable to a named payee and not to
cash, or by authorized electronic transfer.

Comment

[1] Rule 2 enumerates minimal accounting controls for client trust accounts. It also
enunciates the requirement that only a lawyer admitted to the practice of law in the jurisdiction
or a person who is under the direct supervision of the lawyer shall be the authorized signatory or
authorize electronic transfers from a client trust account. While it is permissible to grant limited
nonlawyer access to a client trust account, such access should be limited and closely monitored
by the lawyer. The lawyer has a non-delegable duty to protect and preserve the funds in a client
trust account and can be disciplined for failure to supervise subordinates who misappropriate
client funds. See, Rules 5.1 and 5.3 of the Model Rules of Professional Conduct.

[2] Authorized electronic transfers shall be limited to (1) money required for payment to
a client or third person on behalf of a client; (2) expenses properly incurred on behalf of a client,
such as filing fees or payment to third persons for services rendered in connection with the
representation; or (3) money transferred to the lawyer for fees that are earned in connection with
the representation and are not in dispute; or (4) money transferred from one client trust account
to another client trust account.

[3] The requirements in paragraph (b) that receipts shall be deposited intact mean that a
lawyer cannot deposit one check or negotiable instrument into two or more accounts at the same
time, a practice commonly known as a split deposit.

RULE 3: AVAILABILITY OF RECORDS

Records required by Rule 1 may be maintained by electronic, photographic, or
other media provided that they otherwise comply with these Rules and that printed
copies can be produced. These records shall be readily accessible to the lawyer.

Comment

[1] Rule 3 allows the use of alternative media for the maintenance of client trust account
records if printed copies of necessary reports can be produced. If trust records are computerized,
a system of regular and frequent (preferably daily) back-up procedures is essential. If a lawyer
uses third-party electronic or internet based file storage, the lawyer must make reasonable efforts
to ensure that the company has in place, or will establish reasonable procedures to protect the
confidentiality of client information. See, ABA Formal Ethics Opinion 398 (1995). Records
required by Rule 1 shall be readily accessible and shall be readily available to be produced upon
request by the client or third person who has an interest as provided in Model Rule 1.15, or by
the official request of a disciplinary authority, including but not limited to, a subpoena duces
tecum. Personally identifying information in records produced upon request by the client or third
person or by disciplinary authority shall remain confidential and shall be disclosed only in a
manner to ensure client confidentiality as otherwise required by law or court rule.



[2] Rule 28 of the Model Rules for Lawyer Disciplinary Enforcement provides for the
preservation of a lawyer’s client trust account records in the event that the lawyer is transferred
to disability inactive status, suspended, disbarred, disappears, or dies.

RULE 4: DISSOLUTION OF LAW FIRM

Upon dissolution of a law firm or of any legal professional corporation, the partners
shall make reasonable arrangements for the maintenance of client trust account records
specified in Rule 1.

Comment

[1] Rules 4 and 5 provide for the preservation of a lawyer’s client trust account records in
the event of dissolution or sale of a law practice. Regardless of the arrangements the partners or
shareholders make among themselves for maintenance of the client trust records, each partner
may be held responsible for ensuring the availability of these records. For the purposes of these
Rules, the terms “law firm,” “partner,” and “reasonable” are defined in accordance with Rules
1.0(c),(g), and (h) of the Model Rules of Professional Conduct

RULE 5: SALE OF LAW PRACTICE

Upon the sale of a law practice, the seller shall make reasonable arrangements for
the maintenance of records specified in Rule 1.



REPORT
Overview

The Model Rule on Financial Recordkeeping, adopted in February 1993, delineates the
types of records that lawyers must maintain to satisfy the requirements in Rule 1.15 of the
Model Rules of Professional Conduct. Specifically, Model Rule 1.15 requires a lawyer to
preserve “complete records” with respect to a lawyer’s client trust accounts and to
“render a full accounting” for the receipt and distribution of trust property, but it does not
include practical guidance to the lawyer on the maintenance of these records. The Model
Rule on Financial Recordkeeping provided uniform and minimal standards for
compliance with these fiduciary obligations and for establishing basic accounting control
systems. See, Appendix A, attached.

Every United States jurisdiction has adopted the requirement of Model Rule 1.15 that a
lawyer maintain “complete records.” Twenty-eight jurisdictions have additional rules or
comments outlining the types of records that must be maintained; an additional five
jurisdictions direct lawyers to the ABA Model Rule on Financial Recordkeeping as a
guide for recordkeeping requirements.

There have been many changes in banking laws and practices since the adoption of
the Model Rule on Financial Recordkeeping. The Check Clearing for the 21% Century
Act (“Check 217), 12 U.S.C. 85001 et. seq., was adopted in 2003 and allows banks to use
electronic images of checks as a substitute for canceled checks. In addition, many
merchants now convert paper checks into electronic images and the original checks are
often destroyed. Most jurisdictional rules, and the current ABA Model Rule on Financial
Recordkeeping, require lawyers to maintain the original canceled checks. Accordingly,
lawyers are inadvertently running afoul of their jurisdiction’s rules of professional
conduct. This resolution eliminates this danger for lawyers by defining what records a
lawyer must maintain to satisfy the “complete records” requirement of Rule 1.15 and how
those records must be maintained.

Along with changes to banking practices through “Check 21,” methods of banking have
changed for lawyers and their clients. Electronic banking, and specifically, wire transfers
or electronic transfers of funds have become more prevalent. This form of banking
presents a special set of problems for lawyers with trust accounts because there is often
no discernable paper trail to the transaction. Records of these transactions can be found as
part of the lawyer’s monthly statement or through the lawyer’s online banking system,
but banks do not provide specific confirmation of electronic transactions as a matter of
course. Lawyers must be proactive in securing the necessary records for these
transactions.

This resolution addresses a lawyer’s recordkeeping requirements following the electronic
transfer of funds from client trust accounts and clarifies who can authorize transactions
from client trust accounts. The resolution also addresses issues related to record
maintenance and outlines necessary safeguards that a lawyer must have in place when



using electronic record storage systems. Finally, the scope of the Model Rules for Client
Trust Account Records has been clearly defined and the structure simplified.

Title and Structure

A goal of any ABA Model Rule is to serve as a guide to individual jurisdictions in
attaining the highest standards in the practice of law. Model Rules should be clearly
structured, focused, and provide easy to follow instructions to lawyers. The Model Rules
are now organized into five separate Rules. This new organization increases the
readability of the Model Rules and the associated comments.

The Model Rule on Financial Recordkeeping was adopted as a guideline for lawyers to
follow in satisfying the “complete records” requirement of Model Rule 1.15 when the
lawyer is handling the “property of clients or third persons.” The requirements contained
within the Model Rule were meant to primarily address the lawyer’s handling of client
trust accounts or money held in trust by the lawyer. The new Model Rules for Client
Trust Account Records more accurately reflect the intended scope.

Rule 1: Recordkeeping Generally

New Rule 1 and its supporting comments address general recordkeeping requirements for
all lawyers holding client funds. Many of the provisions remain unchanged from what
was formerly Section A of the Model Rule on Financial Recordkeeping. The substantive
changes to this section focus on advances in banking practices that have occurred since
the Model Rule on Financial Recordkeeping was adopted.

“Check 21” was adopted to enable banks to process more checks electronically by
allowing them to capture a picture of the front and back of a check along with the
associated payment information and transmit that information electronically. This process
eliminates the need for banks to move the actual paper check from bank to bank for
processing because the captured image of the check becomes a “substitute check” and
can be processed electronically. As a result of these electronic images, banks are now
allowed to provide either the original canceled check or the “substitute check” to the
account holder. Accordingly, the lawyer will either receive a canceled check, a
“substitute check,” or have access to an electronic image of the check through the bank’s
on-line system.

New Rule 1 specifically includes substitute checks as an alternative to pre-numbered
canceled checks. The current Model Rule requires a lawyer to maintain the canceled
check or its equivalent. Although a substitute check is legally the same as a canceled
check, the addition of specific language eliminates the risk of disciplinary agencies
finding a lawyer maintaining substitute checks in violation of the jurisdiction’s rules.

The current Model Rule lacks any specific provisions for the maintenance of records
following the electronic transfer of funds. While many individual jurisdictions have
adopted provisions to cover the increase in electronic banking mechanisms, most



jurisdictions still mirror the ABA Model Rule. New Rule 1 and its supporting comments
seek to provide specific guidelines for securing the authorization for electronic transfers
and for maintaining the necessary accounting information to satisfy the requirements of
Model Rule 1.15.

New Rule 1 outlines the specific recordkeeping requirements for any electronic transfer
of funds from a client trust account. Comments 3 and 4 delineate the many environments
in which an electronic funds transfer or electronic check conversion can occur (e.g. wire
transfers, electronic transfers of funds, and automatic clearing house (ACH) transactions).
Electronic fund transfers are assumed to carry a greater risk of abuse than paper check
withdrawals. Therefore, lawyers should maintain detailed information regarding each
electronic transfer and be especially vigilant in complying with Rule 1(h).

Rule 2: Client Trust Account Safeguards

Rule 2 (formerly Section B) and its supporting comments address the minimum
safeguards that must be in place with respect to client trust accounts. The vast majority of
jurisdictions allow a nonlawyer employee to have access to and authorize transactions
from a client trust account. While a lawyer should limit client trust account access and
authorization, new Rule 2(a) allows an employee under the direct supervision of a lawyer
to authorize transactions on a client trust account. Such authorization should be limited
and the lawyer should closely monitor all transactions from client trust accounts. If a
lawyer grants authorization privileges to nonlawyer employees, the lawyer remains
personally and professionally liable for all transactions. See, Rule 5.1 (Responsibility of
Partners, Managers, and Supervisory Lawyers) and Rule 5.3 (Responsibilities Regarding
Non-lawyer Assistants) of the Model Rules of Professional Conduct.

Rule 3: Availability of Records

The lawyer’s client trust account records may be maintained by electronic, photographic,
computer or other media or in paper format at the lawyer’s office or at an off-site storage
facility. Regardless of which record storage option is chosen, the records must be readily
accessible to the lawyer and the lawyer must be able to produce and print them upon
request.

Many lawyers are now using third-party storage systems to store their files. Prior to using
third-party or internet based file storage, the lawyer must ensure that the company has
established reasonable procedures to protect client confidentiality and ensure that the files
can be accessed by a disciplinary authority, client, or interested third-party, following
issuance of a subpoena or other demand for production by a court.

Rule 28 of the Model Rules for Lawyer Disciplinary Enforcement provides for the
preservation of a lawyer’s client trust account records in the event that the lawyer is
transferred to disability inactive status, suspended, disbarred, disappears, or dies.



Rule 4: Dissolution of Partnership and Rule 5: Sale of a Law Practice

It is the responsibility of all partners in a law firm to ensure the proper storage and
accessibility of client trust account records. If a proper system is not established prior to
the dissolution or sale of a law firm, each partner may be held personally and
professionally responsible.

Conclusion

The Model Rules for Client Trust Account Records provide guidelines to lawyers for
compliance with the “complete records” requirement of Rule 1.15 of the Model Rules of
Professional Conduct by establishing minimum standards for maintaining a lawyer’s
financial records. The new Model Rules do not increase the regulatory obligation for
lawyers. They seek to eliminate the risk of noncompliance by lawyers with client trust
accounts in banks using “substitute checks” or electronic imaging of checks; to clarify the
recordkeeping requirements for lawyers making electronic fund transfers; and to clarify
record storage requirements. The new Model Rules accommodate current standards of
practice while continuing to protect the interests of clients.

Respectfully submitted,

Hon. Daniel J. Crothers, Chair

Standing Committee on Client Protection
August 2010



APPENDIX A

ABA-MODEL RULE-ONHINANCGIAL-RECORBKEEPING

ABA MODEL RULES FOR CLIENT TRUST ACCOUNT RECORDS

A- RULE 1. RECORDKEEPING GENERALLY

A lawyer who practices in this jurisdiction shall maintain current financial records
as provided in this these Rules, and required by [Rule 1.15 of the Model Rules of
Professional Conduct], and shall retain the following records for a period of [five years]

after termination of the representation:

& @

& (b).

&) ().

4 (d).

&) (&)
6 ().
) (.

receipt and disbursement journals containing a record of deposits to and
withdrawals from bank-accounts-which-concern-oraffect the-lawyer spractice
oftaw, client trust accounts, specifically identifying the date, source, and
description of each item deposited, as well as the date, payee and purpose of
each disbursement;

ledger records for all client trust accounts reguired-by-fRule-1-15-0f the-ABA
Model Rules-ef Professional-Cenduct] showing, for each separate trust client

or beneficiary, the source of all funds deposited, the names of all persons for
whom the funds are or were held, the amount of such funds, the descriptions
and amounts of charges or withdrawals, and the names of all persons or
entities to whom such funds were disbursed;

copies of retainer and compensation agreements with clients [as required by
Rule 1.5 of the Model Rules of Professional Conduct];

copies of accountings to clients or third persons showing the disbursement of
funds to them or on their behalf;

copies of bills for legal fees and expenses rendered to clients;
copies of records showing disbursements on behalf of clients;
the physical or electronic equivalents of all checkbook registers, eheek—stubs

bank statements, records of deposit, pre-numbered canceled checks, and er
theirequivalent substitute checks provided by a financial institution;

records of all electronic transfers from client trust accounts, including the
name of the person authorizing transfer, the date of transfer, the name of the
recipient and confirmation from the financial institution of the trust account
number from which money was withdrawn and the date and the time the
transfer was completed;




8) (i). copies of [monthly] trial balances and [quarterly] reconciliations of the
fawrer's client trust accounts maintained by the lawyer; and

9 (1). copies of those portlons of cllent flles that are reasonably neeess&r—y—fer—a

related to cllent trust account transactlons.

Comment

[1] Paragraph-A Rule 1 enumerates the basic financial records that a lawyer shetld must
maintain with regard to the-business—and all trust accounts of a law firm. These include the
standard books of account, and the supporting records which are necessary to safeguard and
account for the receipt and disbursement of client or third person funds as required by Rule 1.15
of the ABA Model Rules of Professional Conduct or its equivalent. Consistent with Rule 1.15,
this rule proposes that lawyers maintain firancial client trust account records and-safekeeping
records for a period of five years after termination of each particular legal engagement or
representation. Although these Model Rules address the accepted use of a client trust account by
a_lawyer when holding client or third person funds, some jurisdictions may permit a lawyer to
deposit certain advance fees for legal services into the lawyer’s business or operating account. In
those situations, the lawyer should still be guided by the standards contained in these Model
Rules.

[2] Rule 1(G) requires that the physical or electronic equivalents of all checkbook
registers, bank statements, records of deposit, pre-numbered canceled checks, and substitute
checks be maintained for a period of five years after termination of each legal engagement or
representation. The “Check Clearing for the 21% Century Act” or “Check 21 Act”, codified at 12
U.S.C.85001 et. seq., recognizes “substitute checks” as the legal equivalent of an original check.
A “substitute check” is defined at 12 U.S.C. 85002(16) as “paper reproduction of the original
check that contains an image of the front and back of the original check; bears a magnetic ink
character recognition (“MICR™) line containing all the information appearing on the MICR line
of the original check; conforms with generally applicable industry standards for substitute
checks; and is suitable for automated processing in the same manner as the original check.
Banks, as defined in 12 U.S.C. 85002(2), are not required to return to customers the original
canceled checks. Most banks now provide electronic images of checks to customers who have
access to their accounts on internet-based websites. It is the lawyer’s responsibility to download
electronic images. Electronic images shall be maintained for the requisite number of years and
shall be readily available for printing upon request or shall be printed and maintained for the
requisite number of years.

[3] The ACH (Automated Clearing House) Network is an electronic funds transfer or
payment system that primarily provides for the interbank clearing of electronic payments
between originating and receiving participating financial institutions. ACH transactions are
payment instructions to either debit or credit a deposit account. ACH payments are used in a
variety of payment environments including bill payments, business-to-business payments, and
government payments (e.g. tax refunds.) In addition to the primary use of ACH transactions,
retailers and third parties use the ACH system for other types of transactions including electronic
check conversion (ECC). ECC is the process of transmitting MICR information from the bottom
of a check, converting check payments to ACH transactions depending upon the authorization




given by the account holder at the point-of-purchase. In this type of transaction, the lawyer
should be careful to comply with the requirements of Rule 1 (H).

[4] There are five types of check conversions where a lawyer should be careful to comply
with the requirements of Rule 1(H). First, in a "point-of-purchase conversion," a paper check is
converted into a debit at the point of purchase and the paper check is returned to the issuer.
Second, in a "back-office conversion," a paper check is presented at the point of purchase and is
later converted into a debit and the paper check is destroyed. Third, in an "account-receivable
conversion," a paper check is converted into a debit and the paper check is destroyed. Fourth, in
a_"telephone-initiated debit" or "check-by-phone™ conversion, bank account information is
provided via the telephone and the information is converted to a debit. Fifth, in a "web-initiated
debit," an electronic payment is initiated through a secure web environment. Rule 1(H) applies to
each of the type of electronic funds transfers described. All electronic funds transfers shall be
recorded and a lawyer should be careful not to re-use a check number which has been previously
used in an electronic transfer transaction.

F2}[5] The potential of these records to serve as safeguards is realized only if the
procedures set forth in Raragraph-A{8) Rule 1(i) are regularly performed. The trial balance is the
sum of balances of each client's ledger card (or the computerized equivalent). Its value lies in
comparing it on a monthly basis to a control balance. The control balance starts with the previous
month's balance, then adds receipts from the Trust Receipts Journal and subtracts disbursements
from the Trust Disbursements Journal. Once the total matches the trial balance, the reconciliation
readily follows by adding amounts of any outstanding checks and subtracting any deposits not
credited by the bank at month's end. This balance should agree with the bank statement.
Quarterly reconciliation is recommended only as a minimum requirement; monthly
reconciliation is the preferred practice given the difficulty of identifying an error (whether by the
lawyer or the bank) among three months' transactions.

[6] In some situations, documentation in addition to that listed in paragraphs (a) through
(i) of Rule 1 is necessary for a complete understanding of a trust account transaction. The type of
document that a lawyer must retain under paragraph (j) because it is “reasonably related” to a
client trust transaction will vary depending on the nature of the transaction and the significance
of the document in shedding light on the transaction. Examples of documents that typically must
be retained under this paragraph include correspondence between the client and lawyer relating
to a disagreement over fees or costs or the distribution of proceeds, settlement agreements
contemplating payment of funds, settlement statements issued to the client, documentation
relating to sharing litigation costs and attorney fees for subrogated claims, agreements for
division of fees between lawyers, quarantees of payment to third parties out of proceeds
recovered on behalf of a client, and copies of bills, receipts or correspondence related to any
payments to third parties on behalf of a client (whether made from the client’s funds or from the
lawyer’s funds advanced for the benefit of the client).

B-RULE 2. CLIENT TRUST ACCOUNT SAFEGUARDS

With respect to client trust accounts required by [Rule 1.15 of the ABA Model Rules
of Professional Conduct]:




& A. only a lawyer admitted to practice law in this jurisdiction or a person under
the direct supervision of the lawyer shall be an authorized signatory en-the
aecount or authorize transfers from a client trust account;

&) B. receipts shall be deposited intact and records of deposit should be sufficiently
detailed to identify each item; and

) C. withdrawals shall be made only by check payable to a named payee and not to
cash, or by authorized bark electronic transfer.

Comment

B31[1] Paragraph-B Rule 2 enumerates minimal accounting controls for lawsyer client trust
accounts. It also enunciates the requirement that only a lawyer admitted to the practice of law in
the jurisdiction or a person who is under the direct supervision of the lawyer shall be an the
authorized signatory en-a-lawarertrust-aceeunt or authorize electronic transfers from a client trust
account. While it is permissible to grant limited non-lawyer access to a client trust account, such
access should be limited and closely monitored by the lawyer. The lawyer has a non-delegable
duty to protect and preserve the funds in a client trust account and can be disciplined for failure
to supervise subordinates who misappropriate client funds. See, Rule 5.1 and 5.3 of the Model
Rules of Professional Conduct.

[2] Authorized electronic transfers shall be limited to (1) money required for payment to
a client or third person on behalf of a client; (2) expenses properly incurred on behalf of a client,
such as filing fees or payment to third persons for services rendered in connection with the
representation; or (3) money transferred to the lawyer for fees which are earned in connection
with the representation and are not in dispute; or (4) money transferred from one client trust
account to another client trust account.

[3] The requirements in paragraph (b) that receipts shall be deposited intact mean that a
lawyer cannot deposit one check or negotiable instrument into two or more accounts at the same
time, a practice commonly known as a split deposit.

G- RULE 3. AVAILABILITY OF RECORDS

Records required by this—rule Rule 1 may be maintained by electronic,
photographic, eemputer-or other media provided that they otherwise comply with this
rule these Rules and provided—further that printed copies can be produced. These
Records shall be lecated—atthetawyer s—principal-othice—in—thejurisdiction—orn—a
readily-aceessiblelocation readily accessible to the lawyer.

Comment

f4[1] Paragraph-C Rule 3 allows the use of alternative media for the maintenance of
boekkeeping client trust account records if printed copies of necessary reports can be produced.
If trust records are computerized, a system of regular and frequent (preferably daily) back-up
procedures is essential. If a lawyer uses third-party electronic or internet based file storage, the
lawyer must make reasonable efforts to ensure that the company has in place, or will establish,




reasonable procedures to protect the confidentiality of client information. See, ABA Formal
Ethics Opinion 398 (1995). Records required by Rule 1 shall be readily accessible and shall be
readily available to be produced upon request by the client or third person who has an interest as
provided in Model Rule 1.15, or by the official request of a disciplinary authority, including but
not limited to, a subpoena duces tecum. Personally identifying information in records produced
upon request by the client or third person or by disciplinary authority shall remain confidential
and shall be disclosed only in a manner to ensure client confidentiality as otherwise required by
law or court rule."

[2] Rule 28 of the Model Rules for Lawyer Disciplinary Enforcement provides for the
preservation of a lawyer’s client trust account records in the event that the lawyer is transferred
to disability inactive status, suspended, disbarred, disappears, or dies.

DB- RULE 4. DISSOLUTION OF LAW FIRM

Upon dissolution of any—partnership—oftawyers a_law firm or of any legal
professional corporation, the partners er—shareholders shall make appropriate

reasonable arrangements for the maintenance of the client trust account records

specified in Paragraph-A-ef-this Rule Rule 1 of these rules.

Comment

5}[1] Paragraph-D-and-E Rules 4 and 5 provide for the preservation of a lawyer’s client
trust account records in the event of dissolution or sale of a law practice. Regardless of the

arrangements the partners or shareholders make among themselves for maintenance of the client
trust records, each partner may be held responsible for ensuring the availability of these records.
For the purposes of these Rules, the terms “law firm”, “partner”, and “reasonable” are defined in
accordance with Rules 1.0 (c), (g), (h) of the Model Rules of Professional Conduct.

E-RULE 5. SALE OF LAW PRACTICE

Upon the sale of a law practice, the seller shall make apprepriate reasonable

arrangements for the maintenance of the records specified in RParagraph-A-of-this Rule
Rule 1 of these rules.







