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INTRODUCTION

Results of the 2004 Unlicensed Practice of Law Survey

The ABA Standing Committee on Client Protection sponsored a survey on unlicensed practice of law during 2004.  Questionnaires were sent to all jurisdictions in the United States.  The following 36 jurisdictions responded: Alabama, Alaska, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, District of Columbia, Florida, Hawaii, Idaho, Indiana, Iowa, Kentucky, Louisiana, Maine, Maryland, Michigan, Minnesota, Mississippi, Missouri, Nebraska, New Jersey, New Mexico, New York, North Carolina, Oklahoma, Oregon, Pennsylvania, South Carolina, Utah, Virginia, Washington, West Virginia and Wyoming.  Several jurisdictions have more than one entity responsible for UPL enforcement.      
Current Enforcement Activity 

Twenty-three jurisdictions actively enforce UPL regulations, although some jurisdictions indicate that insufficient funding makes enforcement difficult.  Ten jurisdictions stated that enforcement is inactive or non-existent. For example, because of limited resources, California reported that it only investigates a few UPL cases per year.

The majority of responding jurisdictions has definitions for both the “practice of law” and “unauthorized practice of law”.  “Practice of law” definitions are established by court rule in thirteen jurisdictions, by statute in five, through case law in six, and through advisory opinions in two jurisdictions.  Some jurisdictions have definitions in more than one resource, such as Idaho, which has practice definitions in a court rule, case law, and in an advisory opinion.  “Unauthorized practice of law” definitions usually are found either in statutes (seven jurisdictions) or through a court rule (ten jurisdictions).  

Enforcement authority against UPL is established by court rule in 11 jurisdictions, by statute in 14 and by a statute and court rule in ten jurisdictions.  In many jurisdictions there are two or more authorities authorized to enforce UPL regulations, including states attorneys general, private individuals (PA), state bar committees/counsel, supreme court committees/commissions, and local and county attorneys.  UPL enforcement in the majority of the responding jurisdictions is funded through bar association dues or lawyer assessments.  Most jurisdictions either do not have a specific annual expenditure for UPL enforcement or were unaware of the exact amount.  The Florida Bar leads the country in funding UPL enforcement, spending approximately $1.4 million annually.  

The penalties/sanctions for UPL violations that are available to enforcement authorities include (by number of responding jurisdictions): civil injunctions (30), criminal fines (25), prison sentence (22), civil contempt (20), restitution (15), civil fines (8), and cease and desist orders (3).  Most jurisdictions have several remedies.

Fifteen jurisdictions prosecute UPL cases through state bar committees or bar counsel, while other jurisdictions (17) use attorney generals, county attorneys, or district attorneys.  Ten jurisdictions have supreme court committees/commissions established to enforce UPL regulations.  Many jurisdictions prosecute UPL cases through multiple entities.

 Authorized Nonlawyer Practice

Twenty-one jurisdictions authorize nonlawyers to perform some legal services in limited areas.  Sixteen permit legal assistants to perform some legal services under the supervision of a lawyer, seven jurisdictions permit nonlawyers to draft legal documents, eight jurisdictions allow real estate agents/brokers to draft documents for property transactions, one allows law students to perform some legal services and at least twelve jurisdictions permit nonlawyers to attend (and in some states participate in) administrative proceedings.  However, of the jurisdictions that permit nonlawyer practice, fifteen do not regulate or license the nonlawyers.  
Disbarred/Suspended Lawyers

The survey also asked questions regarding the law-related activities of disbarred lawyers.  Sixteen responding jurisdictions permit disbarred lawyers to engage in law-related activities while disbarred.  Usually the disbarred lawyer’s conduct is regulated by court rules or case law that define the supervision necessary for the disbarred lawyer working for a lawyer.  

The Future: What’s on the Horizon?
Nineteen jurisdictions responded that they expect changes in UPL in the coming year. Those jurisdictions contemplate more active enforcement, an increased budget for enforcement, hiring more staff and changes in the procedures for enforcement.  Six jurisdictions responded that they are in the process of adopting a definition of the unlicensed practice of law.
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