Giving a Voice to the Voiceless - -

Enhancing Youth Participation in Court Proceedings
By Miriam Aroni Krinsky 1 and Jennifer Rodriguez 2
“I was only six when I went into foster care. I remember vividly just sitting
outside the courthouse…my birth mother crying. And then suddenly, I was living
somewhere else, in some house I didn’t know. No one told me anything. For five
years, no one told me anything.”
Luis, now 23 3
The confusion, frustration, and isolation from the court process that Luis, a former foster
youth, described to the Pew Commission on Children in Foster Care are not unique. Courts play
a critical, often life-changing role in the lives of children who enter the child welfare system -determining if children will enter foster care, how often they will be moved from placement to
placement once they enter care, whether and when they will see siblings and other family
members, and if and when they will exit the system. Yet the voice of far too many foster children
and former foster youth is ignored in this process.
A 2005 survey conducted by the California Commission on the Future of the Courts
found that the most critical factor in determining how people viewed the courts was not the end
results, as might be expected, but rather the extent to which courts’ decisions are made according
to what are regarded as “fair procedures.” The Commission’s findings, along with other
research, define the key elements comprising fair procedures as: personal respect, neutrality of
decision-makers, and participation - - the ability of litigants to express their own views as the
legal process unfolds. 4
This study underscores what many who seek to improve the legal process have
consistently emphasized: it is often the process and the integrity of the path followed, and not the
ultimate result, that determine our perceptions of the legal system and our willingness to have
faith in judicial decision-making. In particular, the public places a high value on individuals’
ability to participate in court proceedings and to have a voice in this process.
Too often, however, abused and neglected youth in the foster care system have only
limited opportunities to interact and communicate in the court proceedings that so profoundly
impact their lives. "No child enters or leaves foster care without a judge's decision,” observed
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the Hon. Bill Frenzel, former Congressman (R-MN) and Chair of the national, nonpartisan Pew
Commission on Children in Foster Care. Additionally, every significant decision in the child’s
life from the time of entry into care to the moment of the child’s exit from the system is overseen
by the court.
Foster youth need and deserve the opportunity to participate as partners with the court
and other professionals in making decisions that will impact their lives. For foster youth, the
ability to move on and accept the life path the court has crafted for them is an inherent part of
their ability to enjoy a successful and stable adult life. Despite the lasting impact on their lives
of decisions made by the court, foster youth in some jurisdictions do not participate at all in court
proceedings and in others have inadequate access to the legal process and its protections.
During the groundbreaking 1995 Fordham I Conference, Bruce A. Green and Barnardine
Dohrn characterized children as “the silent presence in courtrooms.” 5 Attendees at the 2006
“Fordham II” Conference on Representing Children in Families continued to focus their attention
on ways to ensure that attorneys can better represent the wishes and interests of their “silent”
minor clients in judicial and administrative proceedings. 6
The ethical and practical considerations surrounding the development of models for
representation of children are essential areas for study, discussion, and policy change, and
Fordham II attendees spent many hours struggling with these issues. Yet an equally significant,
and sadly less often mentioned, topic is the need for lawyers to enable and facilitate youth in
expressing their own voice. Empowering individual children and creating procedural
opportunities for their participation in the court hearings that have a profound impact on their
lives should not be overlooked as our legal and judicial community strives to enhance the plight
of the more than 500,000 children in our nation’s foster care system.
Annette R. Appell aptly identified the need for children to be present themselves and
express their own voice: “The ‘child’s voice’ is contingent on which children are being given
voice and for what purpose. The very notion of the child’s voice, especially in larger policy
contexts, is challenging because children speak with so many voices and often in the context of
individual cases. Children do not necessarily speak the language of the adults or the legal
systems in which they are being given voice; thus their own voice is susceptible to interpretation
and translation, i.e. distortion, by the adults – even their own lawyers.” 7
Opening remarks at the 2006 Fordham II Conference similarly challenged attendees to
amplify the child’s voice and needs, to make sure the child’s voice is heard, and his or her input
respected, as part of the all-important juvenile court process. Yet, too often we are quick to
presume that lawyers are the only ones who can and should perform this function. This
presumption and the possibility of distortion of a child’s voice is further complicated by the
widely acknowledged divergence in race, class, and culture between children and their lawyers.
Too little attention is devoted to how our system can or should promote the ability of the child to
speak for him or herself.
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Attorneys build their careers on advocating for others. As a result, it seems
counterintuitive to do otherwise. Yet, attorneys who represent youth need to redefine their role.
They need to develop skills that will allow them to become interpreters and enablers, so that
youth are able to understand the legal process and be supported in expressing their own voice as
a part of that process. To achieve this goal, attorneys and judges will often have to change their
customary way of conducting business and create a more youth-focused and child-friendly
system for interacting with their clients.
Children in foster care have great needs and face daunting challenges. Professionals
widely agree that these challenges and needs do not disappear when a child exits the foster care
system. Former foster youth rarely have the resources to personally employ a lawyer to help
them solve the problems they encounter. Given these realities, it is important that lawyers for
children empower their clients by involving youth and teaching the problem solving skills that
define their profession. Engaging clients in this different way moves toward a model of actually
changing lives and achieving justice, rather than only addressing immediate needs.
The Pew Commission on Children in Foster Care -- composed of leading child welfare
experts, including practitioners, advocates, academics, legislators and foster and adoptive parents
-- offered recommendations designed to reform the federal financing structure and court
oversight of foster care. In its court recommendations, the Pew Commission stressed the critical
value and importance of including youth in the legal process: “[J]udges need to hear from the
people who will be most affected by their decisions – children, parents, siblings and other
relatives, foster and adoptive parents.” Calling for comprehensive dependency court reforms, the
Pew Commission recommended that courts should be organized to enable children and parents to
participate in a meaningful way in their own court proceedings. “Children, parents, and
caregivers all benefit when they have the opportunity to actively participate in court proceedings,
as does the quality of decisions when judges can see and hear from key parties.” 8
Foster youth and youth organizations similarly underscore the desire of youth to be part
of decisions made about their life and to participate in the forums where those decisions are
made
“Listen to us. Find out what our style is. Talk to other people that know us, if we say it’s
okay. Check with us about things. Remember the motto, ‘Nothing About Me Without Me!’
Don’t make choices for us or make fun of us. Know that we have thoughts, feelings, and ideas
just like you.” 9
The child welfare system should be required to involve foster youth as participants and
equal partners in all decisions made about their lives. Youth should be involved in case plan
development, case plan meetings, and given the option to attend court hearings. Foster youth
should be allowed to offer a formal response to court reports, incident reports, and proposed
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permanency plans, and all parts of the system should be held accountable for ensuring that this
participation by youth becomes a routine part of the court and legal process. 10
Dependency bench officers have merely a short window of time to make life-altering
decisions about children and families. In order to make meaningful decisions that will positively
impact the lives of the youth before them, judges need to hear directly from the youth whose
lives are at issue. Youth are in the best position to provide accurate and compelling insights into
their wishes, needs, and progress. And when youth put a human face to the discussion of these
issues and experiences, it forces all concerned to see the system through their eyes.
Just by having children attend the hearing, judges can glean vital information that would
otherwise be lacking. Bench officers can observe first-hand the child’s appearance, demeanor,
and personal interaction with others, including parents, social workers, attorneys and caregivers,
who are also present. Judges have an opportunity to evaluate for themselves critically important
nonverbal information that may help shape their ultimate decisions, and decision-making is
informed by a one-on-one personal interaction that gives life to an otherwise sterile report and
file.
Creating a place for youth in the legal process is not, admittedly, an easy task. For
children to meaningfully participate in court proceedings, lawyers and judges need to change the
very way they communicate and conduct court proceedings. Children’s attorneys and bench
officers must strive to communicate with children on their own terms. Foster youth advocacy
organizations have developed suggestions that can assist attorneys and court professionals with
changing practice and preparing children to participate. 11
Youth report that attorneys and judges, due to the press of a busy day and a heavy
caseload, too often rush through information, talk rapidly, and rely on jargon that is unfamiliar
and confusing to non-lawyers, and is that much more incomprehensible to children. One youth
opining on the court process requested that the court, “stop talking in acronyms.” 12 Another
added, “I was 11 and remember being talked about using the reference ‘the child’ and not my
name.” 13 For many children, the result of this faulty communication is to presume that they are
to blame for what unfolds in court. As still another youth poignantly recalled: “I was confused,
scared, and thought everything was my fault.” 14
All involved in the court and legal process need to redouble their efforts to explain
clearly to youth the intricate nature of the court proceedings that determine their future -- before,
during, and after the court hearing. Attorneys for children can play an invaluable role in
“translating” and demystifying the court process and preparing youth for what will transpire
before they walk through the courtroom doors.
It is therefore critically important for youth participation that attorneys representing youth
meet with and engage their clients. The issues that arise in dependency court touch on the most
sensitive areas of vulnerable children’s lives, and strong feelings and reactions are to be
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expected. Lawyers who have developed a supportive relationship can assist youth in dealing
with these feelings in a healthy manner.
Along with educating youth about their rights and the issues being addressed, attorneys
have an obligation to provide youth with reasonable expectations about the legal services they
are receiving. Youth should understand what the role of their attorney is, how often they will see
their attorney, how to contact the attorney, and how long it customarily takes for their attorney to
reply.
Prior to court hearings, it is imperative that the lawyer explain the purpose of the hearing,
what issues may be discussed, what information from the youth may be helpful, and what issues
are appropriate to be raised with the judge. This is an opportunity to review the court report and
to allow the youth to add or respond to information contained in the report. Clients should be
briefed, among other things, on courtroom etiquette, who might attend the hearing, how long the
proceeding is expected to last, and how to request a private meeting with the judge.
It is also valuable to develop a system for training, encouraging, and mentoring youth in
their ability to express themselves – both inside and outside of the courtroom. In California,
recent legislation (Assembly Bill 408) 15 mandates efforts to create a lifelong connection and
adult anchor for children in foster care. This legislation also requires that children 10 years of
age or older receive notice of, and have the right to attend, their court proceedings. If a child is
not present in court, the court must inquire as to whether notice to the child was proper. It is the
obligation of the county child welfare department to ensure that the child is present in court,
unless the child does not wish to appear or the child’s whereabouts are unknown and the child’s
social worker has documentation to that effect.
California’s Assembly Bill 408 demonstrates that laws and procedures can help achieve
much of the system change necessary to provide for greater youth participation in court
proceedings. As this bill recognizes, a critical ingredient of youth involvement in the court
process must be providing youth with notice of court proceedings and committing as a matter of
law to the presumptive rights of youth to be present at their own court proceeding, absent a
judicial determination that presence in court would not be in the youth’s best interest.
Before true system change can result, however, we must debunk the myths surrounding
reasons children cannot or should not be brought to court.
The belief that the court process is “too complex” for youth to be capable of participating
effectively can be overcome by having all involved endeavor to explain in simple terms what is
taking place and preparing the youth beforehand for standard court protocols.
The concern that youth who come to court will be forced to miss school can also readily
be addressed – court hearings can be set on days and times that minimize school disruption for
youth. For dependency courts to be truly youth-focused, we may need to design more creative
courtroom schedules to accommodate the youth we seek to serve. If we place a high value on
youth’s presence in court, we need to treat that time commitment with the same degree of
seriousness currently associated with doctor, dentist, and other appointments that routinely result
in time away from school.
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The concern that information discussed in court may be “disturbing and upsetting” to
youth is another argument often associated with the view that youth presence in court is ill
advised. However, judges and attorneys should keep in mind that the circumstances pertinent to
these cases deal with real life events that were personally experienced by the youth. They have
already been exposed to – and lived - the very harsh details to be discussed in court. Indeed,
youth often report that the ability to be present in court and privy to the decision making that will
chart their future is exactly what they need to enable them to heal and move on -- hearing
difficult information in an appropriate setting, with support available and the opportunity to
express their own views about their life’s course, enables them to come to terms with and work
through the abuse and neglect they have suffered. 16
The presence of youth in court proceedings that affect them is invaluable, even in cases
when the children are too young to express themselves. The child alone can give a face to what
would otherwise be simply words on a paper. And their participation serves to bring their
caregivers to court more often than would otherwise be the case and to provide direct evidence of
ongoing physical development and well being of the child. While a picture may be worth a
thousand words, nothing can substitute for personally evaluating the welfare of the child.
Youth who are under the jurisdiction of the dependency court system understandably feel
frustrated and angry that they are excluded from decisions when their family relationships, their
physical safety, their health, and their very home are at stake. One former foster youth, now an
adult, asserted, “If I would have been allowed to attend a court hearing regarding my case, I
don’t think I would have been as scared or worried because I would have been able to see first
hand what [was] happening [to] me and my family. I would have also felt less resentful towards
the system because I would have felt like I had some say.” 17
We should take to heart the lament Luis expressed to members of the Pew Commission:
“No one told me anything. For five years, no one told me anything.” Youth like Luis feel – and
indeed, are – voiceless and powerless when decisions that define how they will live the
remainder of their lives are made by people who barely know them in courtrooms behind closed
doors.
We owe it to Luis, and the thousands of other youth in our foster care system, to listen to
their voice and strive to do better.
Our system can empower youth by providing the opportunity to attend and actively
participate in court proceedings that affect them. Or the system can continue to send a message,
by excluding youth from their own court cases, that they are not valued or respected and are not
considered to be a meaningful part of the process.
The entire legal community must endeavor to see that a more positive message to
children and youth becomes the norm. We can give abused and neglected children a better
chance to flourish by ensuring that their presence and participation is welcomed in court and in
the judicial decisions that so profoundly impact their lives and futures.
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APPENDIX A

The Role of the Courts in Child Welfare
Excerpted from FOSTERING THE FUTURE: Strengthening Courts for Children in Foster Care

The Pew Commission on Children in Foster Care

Courts are often the unseen partners in child welfare, yet they have enormous responsibility. Along with
child welfare agencies, the courts have an obligation to ensure that children are protected from harm.
Courts determine whether abuse or neglect has occurred and whether a child should be removed from the
home and placed in foster care. Once a child is in foster care, courts review cases to decide if parents and
the child welfare agencies are meeting their legal obligations to a child. Federal laws charge courts with
ensuring that children leave foster care for safe and permanent homes within statutory timeframes. And
courts determine if and when a parent’s rights should be terminated and whether a child should be
adopted or placed with a permanent guardian.
This profound and far-reaching work affects both the current circumstances and future prospects of the
children who pass through the courts. Yet the public is largely unaware of the depth of the court’s
responsibility and has little information on its effectiveness in protecting children and promoting their
well-being. Higher-profile criminal and civil courts often overshadow dependency courts and secure a
larger proportion of limited state court resources.
Judicial work in dependency court is different from judicial work in other areas of the justice system.
When done well, it involves consultation with executive branch agencies, outreach to the community, and
a commitment to legal proceedings that rely more on a problem-solving approach than on the traditional
adversarial process. It also entails oversight that extends well beyond placing a child in foster care to
include ensuring that children in out-of-home care receive the safety, permanence, and well-being
promised them in federal and state law.
The dependency courts generally face structural issues and other challenges that limit their ability to make
informed and timely decisions for children. For example,
Many courts do not track and analyze their overall caseloads, making it difficult for them to
spot emerging trends in the cases that come before them, eliminate the major causes of delays
in court proceedings, and identify groups of children who may be entering or reentering foster
care at very high rates, or staying in care the longest. Without such data, courts may also
miss important information that would allow them to lower large caseloads, and thus give
judges more time to consider the cases before them.
Institutional barriers discourage courts and child welfare agencies from working together to
improve outcomes for children in foster care.
Many judges come to this work without sufficient training in child development or
knowledge of effective dependency court practices - information that could help them make
appropriate and timely decisions that move children out of foster care to safe, permanent
homes.
Children and parents often lack a strong and effective voice in court, thus limiting the
information available to judges and denying children and parents input into decisions that
affect their lives.
The Pew Commission recommends court reforms directed at these issues, with the goal of lessening
children’s time in foster care, ensuring that they get the services and assistance they need while in foster
care, and moving them expeditiously to safe, permanent families.

APPENDIX B

California Youth Connection
Policy Recommendations to Facilitate Foster Youth Participation in
Court Hearings
Foster youth want to be a part of decisions made about their life
and to participate in the forums where those decisions are made,
like court hearings. However, foster youth often face barriers to
participation that can be resolved by changes to existing state or
local policy. Following are suggestions on areas that can be
improved to support foster youth participation in court hearings.
Youth Involvement: The child welfare system should be required to involve
foster youth as participants and equal partners in all decisions made about their
lives. Youth should be required to be involved in case plan development, case
plan meetings, and given the option to attend court hearings. Foster youth should
be allowed to offer a formal response to court reports, incident reports and
proposed permanency plans. Child welfare professionals should be held
accountable for ensuring foster youth participate by the court and advocates.
Judges can take notice at hearings if youth are not present and ask for explanation
for their absence to ensure that it is not professionals have done their part to give
youth the choice to attend.

Attorney Caseloads: Attorneys are critical to preparing foster youth for court
participation and ensuring that the court process is a meaningful one that is truly
about the needs and best interests of the foster youth. Without reasonable
caseloads, attorneys are unable to visit with youth and provide quality
representation.

Judicial Training: Dependency judges can benefit from training on the
importance of youth involvement, how to modify hearings so they are more youth
friendly, and how to communicate with youth and ask the right questions. judge.

Transportation: Policy should be created clarifying who is responsible for
coordinating and funding transportation for youth to attend their court hearing.

Addressing Barriers to Attendance: Set policy so that youth are not penalized at
school or in group care placements for missing school due to court related
absences.

Client Satisfaction: It is critical for dependency attorneys to systematically
gather feedback about foster youth’s satisfaction with the quality of representation
as well as their suggestions for improvement. This keeps everyone focused on the
goal of being an advocate for the youth. A contact person and clear process
should be identified for youth if they have questions or concerns about their
attorney or legal services.

Attorney Training: Foster youth often look towards their advocate to be
knowledgeable about services and resources available to them. All dependency
attorneys should receive regular training on foster youth’s rights, available
resources and areas impacting foster youth such as education, immigration,
transition services and LGBTQ youth issues.

Training for Foster Youth: Jurisdictions should develop training for foster youth
on the court process, how to participate effectively, and their rights. This training
can be modeled after the training offered by the Judicial Council for foster parents
on court participation. The best trainers are of course, current and former foster
who have experienced the court process and who are the best experts on what
others in their situation need to know!

Questions? Contact Jennifer Rodriguez, Legislative and Policy Coordinator
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APPENDIX C

California Youth Connection
Tips for Attorneys on Preparing Foster Youth to Participate in Court
Foster youth want to be a part of decisions made about their life
and to participate in the forums where those decisions are made,
like court hearings. However, in order for foster youth’s
participation in court to be meaningful, attorneys and others
working with them must adequately prepare youth and support their
participation. Following are tips to prepare foster youth in your
jurisdiction to participate in court hearings.
PRE AND POST SUPPORT: Work with youth, provider and social worker to
ensure youth has therapeutic and relational support both before and after the
hearing to deal with feelings that will inevitably arise. Many of the issues
discussed may bring up strong feelings and reactions with youth, and this is a
valuable opportunity for youth to learn to deal with these feelings in a healthy
way.

ATTORNEY’S ROLE: Explain to youth what your role as their attorney is, how
frequently they will see you, how to contact you and how long it usually takes you
to get back to your clients. Also educate youth on their rights and what issues you
can help with. Provide information to youth on how they can advocate for
themselves if they have concerns about the legal or social work services they are
receiving.

WHAT? Explain what the purpose of the hearing is, what type of issues might be
discussed, what type of information might be helpful for the youth to share, and
issues that are appropriate to raise with the judge. Review the court report with
the youth for any inaccuracies, clarifications or additions. Youth should have the
chance to add and respond to information contained in the report. Explain to
youth courtroom etiquette and how to request a private meeting with the judge.

WHO? Talk with your client about who might attend the hearing, including
professionals, other attorneys, judges and family members. Explain what the role
of each person who will be attending the hearing is, and what they may say/do at
the hearing. Give youth information about the judge. Discuss any emotional

issues or potential problems that may arise in the hearing. Give youth the option
to bring a support person to the hearing, and make any necessary arrangements to
facilitate this.
WHEN? Discuss how long the hearing and possible wait time may be. Review
the time frame for when hearings must take place.

WHERE? Provide information on where the hearing will take place, where youth
will be waiting, and where parents and other family members may wait. Also
describe or draw a map of where parties will be sitting in the courtroom. Give tips
to the youth on where they can have privacy or alone time if needed. If possible,
take the youth to visit the courthouse prior to the hearing so it won’t be so
unfamiliar and scary.

DRESS: Explain how others will be dressed at the hearing. Encourage the youth
to dress in a way that will help them feel comfortable and not out of place. If
youth need help obtaining clothing, work with the provider and social worker.

TRANSPORTATION: Assist with arranging reliable transportation to and from
the hearing so youth can attend. Follow up to ensure youth are actually
transported to the hearing.

LEGAL LINGO: Provide a “cheat sheet” of legal terms and definitions that will
be used in the hearing. After, be sure to debrief with the youth to ensure they
understood what happened in the hearing and answer any questions about next
steps.

NOTICE: Ensure youth is receiving timely notice of the hearing. Many youth do
not receive notice that is mailed to providers. This is important to mentally
prepare for the hearing, as well as to adjust work/school/therapy/activity
schedules.

ROLEPLAYING: Roleplaying can be important to helping youth feel prepared
and informed. Roleplaying is particularly important if the youth wants to address
the judge or will be testifying in the hearing.

Questions? Contact Jennifer Rodriguez, Legislative and Policy Coordinator
415-442-5060 ext. 21 jennar22@hotmail.com www.calyouthconn.org
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