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T hese days, there are lots of things you're not supposed to say; ar at
least there are things some people think you're not supposed to say.
And when you say those things, these people have no problem telling you
youTre not supposed to say them, No, ’'m not talking about George Carlirs's
famous seven words or even about the traditional notions of political cor-
tectniess. As the pundits say, “It’s the silly seasor™ — meaning we'te m the
stretch run towards election day. The particular “silliness” at work is the
election of judges.

A few months ago, The Plain Dealer published an editorial decrying the
“name game” that, in its view, judicial elections had becorne. {The “name
game" being the phenomenon of candidates with certain politically popular
surnames running for judicial and non-judicial positions in this county, and
winning.) The editorial further contended that the election of judges had
caused the quality of justice in our county to suffer. After that editorial
came out, I was at a funciion with oy predecessor as president of our
Assocation, Steve Kaufman. A common pleas court judge turned to Steve
and me and complained abous the editorial and pointedly asked why the Bar
Association had not responded to the editorial. Apparently, according to
this judge, people are not supposed to say there’s a “name game” and that
the “name game” affects the quality of our courts.

To some degree, the judge’s comphint was well-taken, but to some
degree, it was not. The judge was wrong if the judge truly believed the
“rame game” doestlt exist, ] worft cite specific examples, but let me dernon-
strate it another way. Two years ago, then-Cleveland Bar President Robin
Weaver asked me to chair 2 task force to look at our Association’s participa-
tion in the Judicial Candidates Rating Coalition (JCRC), a combination of
our Association with other bar assodations and the Citizens League, As
part of that effort I spoke with many candidates for judicial office (both
successful and unsuccessful candidates) about their campaigns. The over-
whelming view from the candidates themselves was that the “name guee” is
indeed a pervasive influence. T asked one judsge, who had what most would
regard as a fairly politically-potent name to identify the theee most impor-
tant: factors in judicial campaigns. His candid response: “Your name, your

name and your name.”

The judge who complained to Steve and me was right, however, to criti-
cize: the Plaits Dealer’ assumption that “name” judges are bad, and “no-
name” judges are good. Like most lawyers who appear in common pleas
court, I have opinions about judges. I believe there are good “name” judges
and not 5o good “name” judges. Similary, there are good “no-name” judges




and not so good “no-name” judges. Others worit necessarily share my views
about particular judges, but my bet is that almost all lawyers who deal with
our county judges would probably agree with my last two sentences.

People are not supposed to say that eleating judges is a bad idea. T have
heard fairly strident criticism of anyone who would question whether we
should elect our judges at all. People who suggest that electing judges is bad
are called “anti-democratic,” and “elitist,” among other things. Certainly, rea-
sonable people can disagree on whether electing or appointing jucges tesults in
getting better justice. But what can't be denied is that judicial campaigns raise a
host of other issues that impact the quality of justice — ot at Jeast percep-
tions about the quality of justice. Campaign funding is one of those issues.

In one of my cases several years ago, things werent going very well. It
appeared that every discove ryrequest (and there were many requests) was
the subject of a motion. We lost almost all of these motions, induding
some we had absolutely no business Josing, It was clear: No matter what my
client and I did or said, it seemed we were gomg to lose on whatever issue
was put before this judge, At one point I told my dient, “Just be glad the
other side hasnt moved to have us stripped naked and staked to a pole in
Public Square,” T'he chent faughed, but then did something troubling, He
looked up the campaign contribution records for our judpe’s most recent
campaign. He came back and reported on his review. The judge had received
contnibutions from almost eve rylawyer i the law firm on the other side,
My dient said, “Eaplains everything doestit it?” Frankly, I didn't know what
to say, and whatever I said, I'm sure my client waspt pesuaded that there
was any flawin his theory that the contributions made by the other side’s
lawyers to our judge had been the reason for our lack of success. The spstem
nat only allows, but in many ways encourages that perception,

Equally roubling is the issue of what candidates can say (or given the
title of this “President’s Page,” whar they're not supposed to say) during
their campaigns, Some think a candidate for judidal office should not say
where he or she stands on issues, This thinking alse would discourage judi-
cial candidates from overtly aligning themselves with any group or organiza-
tion. The rationale behind this view is this: Cases will be decided on a
judge’s preconceptions or on the identity of the parties; cases will not be
decided on the facts and the law. If someone who becomes a judge has to
decide an fssue on which that person has annownced his or her position, a
party advocating a position to the contrary may believe they have no chance
of success because the case will have aleady been decided. Similarly, when a
judicial candidate aligns himself or herself with a particular group, a party
not belonging to that group may understandably believe they have o chance
before that judge in any case against a party belonging to the group. Canon
7 of the Model Code of Judicial Conduct, a fomm of which has been
adopted in Ohio, addresses these issues and in some ways restricts what
types of things a judicial candidate may say.

But two years ago, in Republican Barty of Minnsosz v. White 536 US, 765
(2002}, the ULS. Suprerne Court struck down a clanse in Mimmesota’s Code
of Judicial Conduct, which provided that a judicial candidate could not
“armounce his or her views on disputed legal or political issues.” The Court
held that the “announce” dause impropetly infringed on a candidate’s First
Amendment free speech rights, Notably, using a strict scruting analysis, the
Court rejected the argument by Minnesota that having candidates state their
views on issues adwrsely impacted the publics perc eption of the judiciary.
Specifically, Minnesoty argued that where a candidate expressed a view on
an issue, that candidate may not be perceived as bemng mmpartial on that

issue. It also argued that promoting the perception of an impartial judicia-
1y was a compelling state meerest. Justice Cormor’s concurring opinion
was particularly critical of judicial elections, concluding, “If the State has a
problem with judicial impartiality, it is largely one the State brought on
itself by continuing the practice of popularly electing judges.”

Contratyto much of what has been written about the Hhite case, the
Court did not strike down all restrictions on speech and political activities
by candidates for judicial office. The opinion of the Court expressly
observed that it was not commenting on other parts of the Minnesota Code
of Judicial Conduct. The Court also stated, “We neither assert nor imply
that the First Amendment requires campaigns for judicial office to sound
the same as those for lepislative office” Other courts have subsequently
upheld other restrictions in state judicial codes of conduct against First
Amendment-based attacks, These courts have relied on the Due Process
Clause to justify the “restrictions” on judical cindidate speech, These courts
have noted the Due Process Clause guarantees Jitigants a fair and invpartéal
court, that “[t]he ability to be mpartial is an indispensable requirement for
a judicial officer” and that “the perception of impartiality is as important as
actual impartialicy” "I Because the judicial codes of conduct were found to
have properdy restricted certain campaign activities in order to assure at least
the perception of judicial mpartiality, these codes have been upheld.

But the issue of what judicial candidates can or should say {or cant or
shouldn't say) is hardly resolved, espedially in Ohio. Recently, James Trakas,
the chair of the Cuyahoga County Republican Party sent a letter to a num-
ber of entities, including the Office of Disciplimary Counsel, daiming that
some of the adve reising material of Judge William O'Neill of the ITth
Distriet Court of Appeals, who is running for the Ohio Supreme Coutt,
viektes certain parts of the Ohio Code of Judicial Conduct. For example,
Judge O'Neill’s website states:

Judoe Williar CYNaill ... believes tha the idea of bankrolling
Judicial cartpaigns i @ bad tdea. Mongy and judses don’t mix”
fe said “Never bave, Never will”,

Judae O'Neill secks your support in bis bid for the Ohio
Suprme Conri, The time has come to end the publics swspicion
that political contributions influence conrt decisions. The eltion of
Judee O'Neill is the best sigp towand sending the messag: “This
Cowrt I Not For Sal”

Among other problems he had with Judge (YNeill's campaign materials,
Trakas complained that this type of statement violted Canon 7(B)(T),
which requires a judge or a candidate to “mainrain the dignity appropriate
to judicial office.” There is Iittle doubt that the concern expressed by this
candidate is real. Indeed, another supreme court candidate stated,
“Campaign fundraising has created the misperc eption that fa imess comes
at a price.” That statement was made by none other than Chief Justice
Thotnas Moyer2

Following its routine procedure for investigating a grievance, the Office of
Disciplinary Coumsel sent a form Jetter to Judge O'Neill, requesting him to
respond to the grievance. Rather than deal with the merits, Judge ONeill
filed an action in federal coutt, secking to enjoin the Disciplinary Counsel
from even investigating the Trakas complaine, At this writing, the court had
granted Judge O'Neills motion for 4 temporary restraining order. The sad

Continued on page 17

1 7o 12 Ratsons 100 N.Y.2d 200, 301-302, 794 NE2d 1, 6.7 {Ct. App. 2003). S aliw I 22 Rabl 100 N'Y.2d 308, 795 NE2d 1287 (C. App 20C3).
2 Speoch to the Ohio State Bar Association on Campaign Reform, May 16, 2002, availzble at Www.swnmtatc.oh.m/Communicaﬂons_Oﬁee/Spm:hes/ZDﬂZ/ 0516cjmasp
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