State Bar/Emeritus Pro Bono Rules

Mississippi Adopts Emeritus Pro
Bono Attorney Rule, Bill

n October 15, 2007, the Supreme Court of
O Muississippi adopted an amendment to Rule 46 of the
Mississippi Rules of Appellate Procedure to include
a provision for pro bono publicus attorneys. A pro bono pub-
licus attorney is (a) an inactive member of the Mississippi
Bar who is not otherwise engaged in the practice of law; or
(b) an attorney licensed in a state other than Mississippi who
will provide free legal services under the supervision of a
qualified legal services provider and neither asks for nor
receives personal compensation of any kind for the legal ser-
vices rendered. A qualified legal services provider is a not-
for-profit legal aid organization that is approved by the
Mississippi Bar. An attorney who complies with the rule per-
mitting practice as a pro bono publicus attorney shall not be
deemed to be engaged in the unauthorized practice of law in
Mississippi. The purpose of Rule 46(f) is to permit and
encourage attorneys who do not engage in the active practice
of law in Mississippi to provide legal representation to per-
sons who cannot afford private legal services (see
http://www.mssc.state.ms.us/Images/Opinions/143112. pdf).
For more information on how your state can develop and
implement state emeritus pro bono attorney rules, contact
Holly Robinson at robinsoh@staff.abanet.org.

laska has rolled out its new emeritus attorney prac-

tice rule with grand fanfare! The October 15, 2007,
effective date has already resulted in 12 new volunteers,
including members practicing outside of Alaska.

Through an outreach campaign that involved an article
published in the Alaska Bar Rag, a letter from the Chief
Justice of the Alaska Supreme Court, and a personal follow-
up to potential volunteers, the Alaska Bar Association and
its partner legal services providers are delighted with the
results thus far.

—KTrista Scully
Pro Bono Director, Alaska Bar Association

Fair Housing

Securing Residents’ Rights:

A Survey of Assisted Living Facility
Laws’ Incorporation of Provisions
Of the Fair Housing Act

By Matthew Bernt

Assisted living residents, their families, providers, and
advocates for long-term care services are aware that
states regulate assisted living facilities. They know to look to
their state’s statutes and administrative rules regulating
assisted living for information on residents’ rights and pro-
tections. Generally speaking, this system works well for
informing residents, providers, and advocates about the
rights and protections provided to assisted living residents by
state law.

Continued on page 8

Matthew Bernt is the 2007 Nancy Coleman Intern at the ABA
Commission on Law and Aging and a third-year law student
at the Catholic University of America Columbus School of Law
in Washington. He works as a staff member for the Catholic
University Law Review.
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Rudolph  N.  Patterson,
Commissioner, ABA
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JOURNAL OF THE AMERICAN BAR ASSOCIATION
COMMISSION ON LAW AND AGING On September 6, 2007, the ABA sponsored a mock

Social Security Disability Hearing at the U.S.
Capitol. The program was designed to educate

Joseph D. O’Connor, Chair Larry McDevitt Congressional staff and members of Congress about the prac-
Betsy J. Abramson tical side of Social Security disability law and to give atten-
James F. Carr dees the opportunity to observe what happens at Social
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Rudolph N. Patterson Holly Robinson experienced clalman_ts_ representatives included Tela L.
Karen J. Sarjeant Ellen VanCleave Klem Gatewood, U.S. Administrative Law Judge, Oklahoma; Peter
Nancy G. Shor Jamie Philpotts M. Keltch, U.S. Administrative Law Judge, Oklahoma; Jodi
Ann Soden Sonia Arce B. Levine, U.S. Administrative Law Judge, Oklahoma;
Barbara A. Soniat Trisha Bullock Rudolph N. Patterson, ABA Commission on Law and
Hon. Sandra Thompson Aging Commissioner and private practitioner, Georgia;

Linda S. Whitton and Holly Robinson, associate staff director of the ABA

Commission on Law and Aging. The program was co-spon-
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Inside the Commission

New Commissioners for 2007

The ABA Commission on Law and Aging is composed of fifteen members who are appointed on an annual basis by the pres-
ident of the American Bar Association. As a multi-disciplinary group, the commissioners represent aging experts from a broad
spectrum of professions, including law, health care, social work, gerontology, advocacy, and public service. The fundamental
diversity of the group ensures a stimulating forum for discussion of the law-related issues facing older Americans. Cooperative
efforts between the commissioners and the commission staff have produced numerous publications, as well as research and
demonstration projects of considerable value to the public at large. To provide our readers with an abbreviated view into the
strengths and expertise of our commission, each fall issue of BIFOCAL will feature brief profiles of the most recent distin-

guished appointees.

Dr. Arthur R. Derse is director of medical and legal affairs
and associate director of the Center for the Study of Bioethics

e at the Medical College of
r i Wisconsin, where he is pro-
I b fessor of bioethics and emer-

; gency medicine. Dr. Derse
' serves as chair of the
National Ethics Committee
of the \eterans Health
Administration, chair of the
ethics committee of the
American  College  of
Emergency Physicians, and
senior consultant for academ-
ic affairs at the American
Medical Association’s Institute for Ethics. He is a past presi-
dent of the American Society for Bioethics and Humanities.
His educational activities include development and direction
of the medical ethics and palliative care course in the medi-
cal school and several bioethics graduate school courses that
encompass law and bioethics.

Sarah Lenz Lock is the director of policy integration of
AARP’s policy and strategy group. She joined AARP in 1997
to conduct health care impact litigation on behalf of older
persons, working on issues related to Medicare, Medicaid,

managed care, long-term care, and prescription drugs. Ms.
Lock has authored numerous amicus briefs for AARP on
health care issues. Prior to joining AARP, Ms. Lock served as
a trial attorney for the U.S. Department of Justice, handling
complex litigation against federal agencies and assisting in
policy development. She also taught at the Attorney
General’s Advocacy Institute for Civil Trial Advocacy.

Rudolph N. Patterson is managing partner of the law firm
of Westmoreland, Patterson, Moseley & Hinson, LLP, in
Macon, Georgia. His prac-
tice areas of expertise
include Social Security dis-
ability, personal injury, and
workers’ compensation. Mr.
Patterson has been a mem-
ber of the ABA since 1963
and has served in a variety of
capacities, including as sec-
retary to the Administrative
Law Section and as a mem-
ber of the House of
Delegates for five years.
Outside of the ABA, he is
active in numerous professional associations, including the

Continued on page 4
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New Commissioners
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State Bar of Georgia (president, 1999-2000; secretary, 1996-
1998; board of governors, 1991-2001; executive committee,
1992-2001; General Practice and Trial Section, chair, 1985-
1987); and the Macon Bar Association (president, 1967—pre-
sent); among many others. Mr. Patterson is a co-founder of
the National Organization of Social Security Representatives,
serving as president from 1981-1983, and as a member of the
executive committee from 1979-present.

Linda S. Whitton is a professor of law at Valparaiso
University in Indiana. Prior to her career as an academic, she
practiced business transac-
tional law, including com-
mercial real estate, in
Indianapolis.  Within the
ABA, professor Whitton has
been active in the Section of
Real Property, Probate and
Trust Law, with a particular
emphasis on elder law. She
has served in various com-
mittee leadership positions in
the section’s elder law and
disability planning group,
and currently is the supervi-
sory council member for that
group. Professor Whitton also initiated the section’s National
Healthcare Decisions Week campaign, which facilitates com-
munity education about planning for end-of-life health care

decisions by providing program materials and grant support
to state and local bar associations. She serves as the reporter
for the Committee to Revise the Uniform Durable Power of
Attorney Act.

Kathleen Wilbur is the University of Southern California
Mary Pickford Foundation Professor of Gerontology and
Professor of Health Services
Administration. She has pub-
lished extensively in the field
of aging, authoring more
than 75 articles and book
chapters on elder abuse, con-
servatorship and guardian-
~._ | ship, and health and
| long-term care. Professor
Wilbur is a fellow in the

1 Gerontological Society of

America and the recipient of

a faculty fellowship from the

John Randolph Haynes and
Dora Haynes Foundation. Professor Wilbur serves on the edi-
torial boards of Aging & Mental Health and Home Health
Care Services Quarterly; on the California Olmstead
Advisory Committee; and on the Medical and Scientific
Advisory Council of the Alzheimer’s Association. She is the
past chair of the Los Angeles County Long-Term Care
Coordinating Council; and currently chairs the board of
directors of St. Barnabas Senior Services. Professor Wilber
has worked as a consultant with a number of organizations,
including: AARP; the Administration on Aging; and the
California Department on Aging; among others.

members.

RobinsoH@staff.abanet.org.

Get Connected to Elderbar the listserve that brings together public sector law and
aging advocates and the private bar. Elderbar is for you if you are a:

% Title 11I1B legal services provider or developer; ¢ Long-term care ombudsman; ¢ Other OAA-
funded advocate; ® Legal Services Corporation, other non-profit, or public sector legal advocate;
& Law school elder law or clinical staff; € Bar association elder law section or committee member
or leader, or ¢ National law and aging advocate.

Elderbar gives you the opportunity to communicate across the boundaries of the law and aging net-
works and the public and private sectors. You may share ideas and information about bar section and
committee structures and activities, and learn what others are doing in the face of funding shortages
and practice restrictions to meet the legal needs of older people. Elderbar is a project of the ABA
Commission’s National Legal Assistance Support Center. Messages can only be posted and read by

To subscribe, send your name, e-mail address, and professional affiliation to:




State Bar/Emeritus Pro Bono Programs

Checklist for Creating An Emeritus Attorney

Pro Bono Participation Program

By Holly Robinson

practice rules and establishing an emeritus attorney

pro bono participation program is to encourage and
provide retiring attorneys, or non-practicing attorneys who
have chosen other career paths, who otherwise may choose
inactive status or resign from membership in the bar, the
opportunity to provide pro bono legal services to low- and
moderate-income individuals and vulnerable seniors.

To encourage participation and utilize the legal skills,
training, and experience of retiring and non-practicing attor-
neys in providing pro bono services, the results of a survey
conducted in 2006 by the ABA Commission on Law and
Aging suggest that a state or territorial bar:

The purpose of enacting emeritus attorney pro bono

% Adopt practice rules that permit and encourage
retiring or otherwise non-practicing attorneys to
choose this type of bar membership or status; and

Establish a statewide emeritus attorney pro bono
participation program that offers attorneys a
meaningful opportunity to volunteer their valuable
skills to legal services providers, thereby
increasing the availability of legal assistance to
low- and moderate-income individuals and
vulnerable seniors.

Enacting an emeritus attorney pro bono rule is a neces-
sary first step. But equally important is establishing a pro-
gram to implement the rule, educate retiring and
non-practicing attorneys about the option, encourage attor-
neys to volunteer, and provide support to legal services
providers in recruiting and maintaining volunteers.

The establishment of an emeritus attorney pro bono par-
ticipation program requires consideration of a number of ele-
ments and variables. The following list of factors and
questions may be helpful in the formulation process.

Holly Robinson is associate staff director of the ABA
Commission on Law and Aging. She can be reached at robin-
soh@staff.abanet.org or phone (202) 662-8694.

v Program Administration

Who will administer the program? Pro bono or program
development staff, access to justice staff, or committees of a
state bar or bar association may be well-suited to this task.

v Rule Administration

Who will receive applications for emeritus pro bono sta-
tus? Does that entity have the capacity to create and maintain
a data base of emeritus pro bono attorneys, either as part of
the bar membership data base or a separate data base?

Who will verify elements of a rule that may require ver-
ification; i.e., a length of practice requirement, or will an
attorney’s filing of an affidavit be sufficient?

If out of state attorneys are permitted to provide pro bono
services, will there be a different process for their registra-
tion?

v Attorney Registration Requirements

How often will attorneys be required to register for
emeritus attorney pro bono status—once, annually, bi-annu-
ally? Will registration be a part of or separate from bar regis-
tration requirements?

v Legal Services Provider
Registration Requirements

How will legal services provider registration be handled?

Will providers be required to register once, annually, or
bi-annually?

Does the entity receiving applications from providers
have the capacity to create and maintain a data base of
providers?

What happens after a provider files an application with
the named entity?

Is the process administratively onerous or discourage
providers from participating?

Continued on page 6




Emeritus Pro Bono Checklist

Continued from page 5

v Outreach and Recruitment of Attorneys

Who will be responsible for informing retiring and non-
practicing attorneys about the rule and recruiting attorneys to
volunteer? What mechanisms are available to do this (e.g.,
dues statements and other mailings of the bar association)?

v Outreach and Recruitment of Legal
Services Providers

Who will be responsible for informing legal services
providers about the rule and advising them about the avail-
ability of volunteers?

v Attorney Orientation and Training

What type of orientation and training will be provided to
new volunteers? The Washington State Bar Association
requires all attorneys interested in changing their status to
“emeritus” to participate in a one-time orientation training.
The potential new volunteers are welcomed by the president
of the Washington State Bar and have an opportunity to meet
legal services providers. Attendees at this training receive
information about volunteer opportunities available at the
various legal services providers, as well as logistical infor-
mation about changing their bar membership status to emer-
itus. Attendees are reimbursed for their travel expenses to
attend the orientation training. Many organizations that spon-
sor CLE seminars offer low-cost or free admittance to emer-
itus attorneys.

COI |ab0rate is a listserve dedicated to pro-

viding a forum for the aging, disability, and dispute res-
olution communities. Sponsored by the ABA
Commission on Law and Aging, the listserve includes
more 185 mediators, lawyers, long-term care ombuds-
men, aging and disability advocates, service providers,
and academics. The objective is to promote the use of
creative dispute resolution mechanisms in the aging and
disability communities.

The listserve is low-key, and offers a useful way to
exchange information, updates, and announcements.

To sign  up, send an e-mail to
ericawood@staff.abanet.org.

v \Volunteer Recognition

How will the efforts of the emeritus pro bono attorneys,
who are participating in the state’s access to justice efforts, be
recognized for their contributions?

v Program Evaluation and Outcomes

Will the entity responsible for overseeing the implemen-
tation of the rule be able to report, on a regular and on-going
basis, the number of attorneys providing pro bono services
under the rule, the number of legal services providers for
whom emeritus pro bono attorneys are volunteering, and the
overall impact of the rule in meeting unmet legal need?

Will the entity responsible for overseeing the implemen-
tation of the rule be able to identify aspects of the rule that
may be barriers to volunteering and recommend changes to
the rule?

It is important to remain mindful that the goal of emeri-
tus attorney pro bono participation rules and programs is to
encourage retiring and non-practicing attorneys to volunteer
to provide pro bono services and to expand access to justice
for low- and moderate-income persons and vulnerable
seniors. But, 20 years of experience with emeritus attorney
pro bono rules has demonstrated that adopting emeritus
attorney pro bono rules without establishing an emeritus
attorney pro bono participation program to implement the
rules is ineffective in meeting the stated goals of the rules;
namely, using emeritus attorneys to increase access to civil
legal services for low- and moderate-income individuals and
vulnerable seniors.

Emeritus attorney pro bono rules are a wonderful way to
tap into the invaluable experience and time that retiring and
non-practicing attorneys have to offer and can provide a sig-
nificant avenue to engage attorneys in new or additional pro
bono opportunities. Emeritus attorney pro bono participation
programs can show them the way.

“It’s a pleasure to have the support
of the state bar in making this
meaningful contribution”

“I find participation in the program
very satisfying.”

—2006 California Emeritus Attorney Survey




Lawyerly Conceits

Making the Stories
Of Our Clients and Our Lives
Accessible Through Poetry

Lawyers are more than the sum of their academic degrees
and professional experiences. Between a demanding work
load and a plurality of professional obligations, many
lawyers nevertheless have found an outlet in creative writ-
ing.

This BIFOCAL column showcases the often unseen
talents of those who work in the field of law and have found
a creative outlet in writing. If you have written a poem or a
prose piece, have penned a book or movie review, or simply
have an inspired observation on a topic relevant to law or
aging, BIFOCAL welcomes the opportunity to share your
work. For consideration, e-mail Jamie Philpotts at
philpotj@staff.abanet.org.

winning poem from the “Sense of Wonder: Rachel

Carson Intergenerational Photo, Essay and Poetry
Contest.” The poem was co-written by six-year-old Jared
Wilson and his 65-year-old great aunt Victoria Babish. The
poem won first place in the age eight and under poetry cat-
egory. The contest was sponsored by the U.S.
Environmental Protection Agency, as part of its initiative to
protect the environmental health of older persons;
Generations United, and the Rachel Carson Council, Inc.

The contest called for joint projects involving a person
under age 18 and a person over age 50, and that would “best
expresses the sense of wonder that you feel for the sea, the
night sky, forests, birds, wildlife, and all that is beautiful to
your eyes.”

The author, Jared Wilson, is a six-year-old first-grader
from Virginia. When Jared was three his mother decided it
was time to get rid of the stroller. Thus, Jared learned early
on to walk relatively long distances. Nowadays, Jared and
his great aunt often take walks that last a couple of hours.
Jared likes walking with his great aunt for a number of rea-
sons, not least of which is that she knows the answers when
he asks, “What kind of tree is that?” or “What kind of bird
is that?”

This month, the column diverges to feature a prize-

Victoria Babish, Jared’s great aunt, is 65 years old and
enjoys getting outside for walks every day. She especially
enjoys walking with Jared “since he notices many small
items along the journey.” When not walking with Jared, Ms.
Babish volunteers to maintain trails with her local hiking
group, reads with first-graders as part of the America Reads
program, and, as an AARP tax aide counselor, does taxes for
low- and moderate-income people at senior centers.

Reprinted with permission.

Nature Walk

First we saw the stream
Three amazing things we found!
A crayfish, a salamander, and even fungus on a log.
Three plants, too!
Wild roses are the best of them.
May apples are the second.

Large cabbage leaves are very ugly but they are true,
true, true.

Some ticks get stuck on our shirts when we walk in
the woods.

And you may be surprised but | like it when this
happens. It’s amazing!

The only thing | don’t like is when there’s thorns.
They prickle and pick.

| take my walks with my Great Aunt. And sometimes
my Great Uncle, too.

It doesn’t matter whatever we do.
Or where we go.

We just walk, talk, and collect things. Amazing things
from nature!




Securing Fair Housing Rights

Continued from page 1

However, this system does not work well for informing
residents, providers, and advocates about the rights and pro-
tections provided by federal law. Specifically, important
housing anti-discrimination rights and protections based
upon disability are provided to assisted living residents under
the federal Fair Housing Act.

This paper advocates incorporating the Fair Housing
Act’s disability mandates into state assisted living statutes
and rules as a means of educating residents and their families,
providers, and advocates about these important rights and
protections. This awareness will increase provider compli-
ance with the disability mandates of the Act, and enable res-
idents, their families, and advocates, to recognize

National Healthcare Decisions
Day Set for April 16, 2008

pril 16, 2008, will be the inaugural National
AHeaIthcare Decisions Day. On this day, through-

out the country, healthcare providers, profession-
als, chaplains, attorneys, and others will participate in a
massive effort to highlight the importance of advance
healthcare decisionmaking.

To facilitate this process, initiative organizers will
provide clear, concise, and consistent information and
tools for the public to execute written advance directives
(healthcare powers of attorney and/or living wills) in
accordance with their applicable state laws. These
resources will be available at: www.nationalhealthcarede-
cisionsday.org.

Although several states have engaged in advance
directives awareness events, and numerous organizations
have devoted substantial time and money to improving
education about advance healthcare planning, only a
small minority of Americans have executed an advance
directive. National Healthcare Decisions Day seeks to
address this issue by focusing attention on advance
healthcare planning from a variety of directions simulta-
neously.

A number of national organizations have already
committed to participating in this event by encouraging
their members and chapters to engage in various educa-
tion initiatives. For more information and a list of partic-
ipating  organizations, see on the Web
www.nationalhealthcaredecisionsday.org.

discriminatory practices and to protect their housing rights.
Being armed with knowledge of the Act’s provisions will
help assisted living applicants and residents with disabilities
enter or remain in the assisted living facility of their choice.

Background

Assisted living facilities are a relatively new housing option
for older Americans. They serve as an intermediate option
between independent living and nursing facilities.1 Residents
of assisted living facilities generally have difficulty with
some activities of daily living, but do not require the level of
care provided at a nursing facility. Assisted living facilities
allow a resident to maintain a measure of independence,
while receiving assistance and health-care at the facility.2
Unlike other senior housing options, especially nursing facil-
ities, there is no agreed upon definition or federal regulation
of assisted living facilities. This has led to a wide variety of
definitions and variations in state regulations.3 For purposes
of this paper, assisted living facilities are defined as facilities
subject to state licensing requirements that provide long-term
housing, support services, and health services to individuals
who need assistance with several activities of daily living.4

Assisted living facilities are regulated by each individu-
al state rather than by the federal government, which regu-
lates nursing homes. In addition, several federal
anti-discrimination laws, including the Americans with
Disabilities Act and the Fair Housing Act, apply to assisted
living facilities. The Fair Housing Act provides important
protections to assisted living residents, which allow them to
maintain the confidentiality of their health information, or
request reasonable accommodations or modifications that
would permit them to move into or remain in a facility. State
laws regulating assisted living facilities are often ambiguous
or silent regarding the applicability of fair housing laws to
assisted living facilities. As a result, residents of those facili-
ties may not recognize situations where they are being sub-
jected to discrimination, may not be aware of their rights
under state and federal fair housing laws, and may not under-
stand how state and federal law can help them when they are
subjected to housing discrimination. Likewise, facility
providers may not realize that fair housing laws apply to their
facilities and may not realize when they are engaging in dis-
criminatory behavior. As a result, older Americans may be
improperly denied admittance to the facility of their choice,
may be improperly evicted from an assisted living facility, or
they may be involuntarily forced to move from an assisted
living facility to a nursing facility.

This paper looks at the degree to which states have
adopted or referenced Fair Housing Act language or require-
ments in their assisted living statutes and administrative




rules. This paper first examines the history and intent of the
federal Fair Housing Act and various state fair housing laws
to see what differences exist between them. Next, this paper
analyzes the degree to which states have adopted or refer-
enced the federal Fair Housing Act or state Fair Housing Act
language in their assisted living statutes and administrative
rules. The relevant statutes and administrative rules of all 50
states and the District of Columbia were examined, in addi-
tion to any relevant fair housing case law brought against
assisted living facilities by an individual with a disability.

Finally, this paper explores the lack of knowledge among
older Americans of their fair housing rights and the lack of
knowledge of providers of the applicability of fair housing
law to their facilities. This paper concludes by suggesting
statutory language that would help remedy the lack of aware-
ness of fair housing rights and prohibitions among assisted
living residents, providers, and advocates.

This paper’s focus with regard to fair housing language
is limited to analyzing the prevalence of two important pro-
visions of the Fair Housing Act: the requirement that reason-
able accommodations in rules and procedures be provided to
individuals with disabilities so that they can fully enjoy resi-
dence in an assisted living facility, and the prohibition against
inquiring into the existence or nature of a disability of an
individual entering an assisted living facility.

Fair Housing Act and Fair Housing
Amendments Act

As part of the Civil Rights Act of 1968, Congress passed the
Fair Housing Act (FHA). The original Act prohibited dis-
crimination in the sale or rental of housing on the basis of
race, color, religion, and national origin.5 In 1988 Congress
passed the Fair Housing Amendments Act (FHAA), which
added persons with disabilities to the list of protected per-
sonsb for the purpose of ending the “unnecessary exclusion”
of individuals with disabilities and repudiating “the use of
stereotypes and ignorance” regarding individuals with dis-
abilities.” The FHAA made it illegal to discriminate on the
basis of disability in the sale or rental of housing to an indi-
vidual with disabilities or an individual or a person associat-
ed with the individual with disabilities.8 To fall under the
protections of the FHA, a person has to have a disability that
limits a major life activity, have a record of having a disabil-
ity limiting major life activities, or be regarded as having
such a disability.9 Major life activities include “functions
such as caring for one’s self, performing manual tasks, walk-
ing, seeing, hearing, speaking, breathing, learning, and work-
ing.”10

An important prohibition protecting individuals with dis-
abilities is the prohibition against a property owner’s refusal

to make “reasonable accommaodations in rules, policies, prac-
tices, or services” when such an accommodation is needed by
an individual with a disability in order to use and enjoy a res-
idence.11 In order to obtain a reasonable accommodation a
resident must request the accommodation, show that the
requested accommodation is related to the individual’s dis-
ability, and show that the accommodation is necessary to pro-
vide the resident an equal opportunity to use and enjoy the
dwelling of their choice.12 However, a reasonable accommo-
dation does not have to be made when doing so would
impose an undue administrative or financial burden on the
property owner or would fundamentally alter the service pro-
vided by the property owner.13 Examples of reasonable
accommodations include the waiver of a no-pet policy to
allow a service animal and changing a facility’s parking pol-
icy to provide a mobility-impaired individual easier access to
their unit.14

A second important prohibition under the FHA is the
prohibition against inquiring into the existence or extent of an
individual’s disability upon application to a dwelling.1>
However, inquiries can be made, provided they are made to
all applicants, as to whether an applicant can meet tenancy
requirements, whether the applicant qualifies for handicap-
only housing, and whether the applicant is involved with the
use or distribution of illegal substances.16

Although the Fair Housing Act is one place that a resi-
dent of an assisted living facility can turn to learn about their
rights, residents may also look at their state’s fair housing
laws and, in some cases, to their state’s assisted living statutes
and administrative rules. The degree to which states have
adopted or referenced federal fair housing law into either
their own state fair housing laws or assisted living facility
laws is examined below, beginning first by looking at the var-
ious state fair housing laws, and then by examining various
state assisted living facility statutes and administrative rules.

Individual State Fair Housing Laws

Many states have adopted their own fair housing laws that
mirror the Fair Housing Act. States have either incorporated
fair housing laws into more general civil rights laws or have
enacted specific fair housing laws. Twenty statesl’ have
enacted housing-specific anti-discrimination laws, while 27
states8 have enacted their fair housing laws within a gener-
al civil rights or human rights law. In general, more states
have adopted language that includes a failure to make a rea-
sonable accommodation as a form of housing discrimination
against an individual with a disability than have adopted lan-
guage prohibiting inquiries into the nature and extent of an
individual’s disability. Specifically, 46 states'® have enacted

Continued on page 10
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the requirement that reasonable accommodations be made
when requested, while only 17 states20 have enacted the pro-
hibition against inquiring into the existence or extent of one’s
disability. New Mexico has enacted a fair housing law that
does not contain either a requirement to grant reasonable
accommodations or a prohibition against inquiring into the
nature or extent of an individual’s disability.21

Idaho, Mississippi, and Wyoming have not yet enacted
state fair housing laws.

The analysis of state fair housing laws is examined in
two parts, first looking at “reasonable accommodation™ lan-
guage and second, looking at “no inquiry” language.

Reasonable Accommodation Language

Of the 46 states that have enacted “reasonable accommoda-
tion” language, 45 states?2 have enacted this provision in
their general statutes, while only New Jersey23 has done so
in its administrative rules. States have taken two approach-
es with regard to federal law when enacting reasonable
accommodation language in their state fair housing law.

The most popular approach has been to incorporate the
exact language used in the Fair Housing Act into state law.
This approach has been taken by 35 states.24 An example of
this approach is Virginia, whose law states that, “housing
discrimination [against persons with disabilities] includes
... a refusal to make reasonable accommodations in rules,
practices, policies, or services when such accommodations
may be necessary to afford such person equal opportunity to
use and enjoy a dwelling.”25

By contrast, 11 states have modified the language from
the Fair Housing Act in some way.26 One approach taken is
to condition the reasonableness of the requested accommo-
dation on financial or other concerns on the part of the
owner. Wisconsin’s statute is typical, saying that a request-
ed accommodation must be made “unless the accommoda-
tion would impose an undue hardship on the owner of the
housing.”27

A second approach taken is to explicitly expand the
reach of the requirement, as Arkansas has, to include not
only private rooms, but “public and common use areas” as
well.28 A final approach taken by those states modifying the
federal language is to explicitly apply the requirement not
just to owners, but to lessees, sub-lessees, managing agents,
or other persons who have the authority to rent or sell a
dwelling.29

No Inquiry Language

When a state has adopted the prohibition against inquiring
into the nature or extent of a disability, it is just as likely to be
found in a state’s administrative rules rather than its statutes.
Nine states30 have enacted the prohibition in their general
statutes, while ten states3 place the prohibition in their
administrative rules. Both Massachusetts and Pennsylvania
have adopted the prohibition in both their general statutes and
administrative rules. Unlike the variation found in reasonable
accommodation laws, state laws prohibiting inquiries differ
little from the federal prohibition—seven states adopt the
federal language without any variation.32 Arizona’s regula-
tion, which states that “it is unlawful to make an inquiry to
determine whether an applicant for a dwelling, a person
intending to reside in a dwelling after it is sold, rented, or
made available, or any person associated with that person,
has a handicap or to make inquiry as to the nature or severi-
ty of a handicap of such person.”33

There are three common variations to the federal lan-
guage among the other 12 states. The first is to explicitly
indicate that both written and oral inquiries into the existence
or nature of a disability are prohibited, as in California’s law,
which states that “[i]t shall be unlawful ... for the owner of
any housing accommodation to make or to cause to be made
any written or oral inquiry concerning the ... disability of any
person.”34 The second variation is to limit the prohibition
only to the individual seeking to purchase or rent, as in
Nebraska’s law, which provides protection only to “a person
seeking to purchase, rent, or lease any housing.”3% The third
variation is to list those sellers to whom the prohibition
applies, an approach taken by Alaska where the prohibition
extends to “the owner, lessee, manager, or other person hav-
ing the right to see, lease, or rent real property.”36 Of the
three examples, none of the variations was the result of a
desire to change the federal “no inquiry” law. Rather, all three
states prohibited inquiries of members of a protected class
and added in individuals with disabilities as a protected class
after their passage of the prohibition.37

New Jersey’s prohibition includes the caveat that an
inquiry is allowed when “such information is required by an
agency of local, state, or federal government and the person
states clearly that the information requested is intended for
use solely by the government agency,”38 but offers no expla-
nation of this caveat.

Assisted Living Facilities Are “Dwellings”
Under the Fair Housing Act

The federal Fair Housing Act prohibits discrimination on the
basis of disability in the sale or rental of a “dwelling.”39 A




dwelling is defined as “any building, structure, or portion
thereof, which is occupied as, or designed or intended for
occupancy as, a residence by one or more families.”40
Although it is the key to understanding what qualifies as a
dwelling, the Fair Housing Act does not define the term “res-
idence.”41 Faced with the question, courts have adopted the
ordinary meaning of the term that a residence is “a temporary
or permanent dwelling place, abode, or habitation to which
one intends to return, as distinguished from the place of tem-
porary sojourn or transient visit.”42 The Third Circuit has
applied this approach to find that a nursing home was a
dwelling under the Act because the residents consider the
nursing facility as their home “very often for the rest of their
lives.”43

Like nursing facility residents, residents of assisted liv-
ing facilities enter with the intention of remaining there for a
significant period of time. Assisted living facilities are
designed to allow residents to “age in place” by offering a
variety of services and assistance.#4 As with the nursing
facility described by the Third Circuit, residents of assisted
living facilities often make the facility their final home as
“many individuals who move into [assisted living facilities]
end their lives there.”4> Given that assisted living facilities
share the same characteristics that make nursing facilities
dwellings, there is no question that assisted living facilities
are dwellings under the Fair Housing Act.

Fair Housing Laws Have Been Applied to
Assisted Living Facilities

Both courts and litigants have accepted that assisted living
facilities fall within the definition of a dwelling as found in
the Fair Housing Act. In Lapid-Laurel v. Zoning Board of

Adjustment of the Township of Scotch Plains, the litigants
agreed that a facility with numerous assisted living beds
“qualifies as a ‘dwelling” within the meaning of the [Fair
Housing Act]’”.46 The Sixth Circuit has placed assisted liv-
ing facilities under the coverage of the Fair Housing Act, say-
ing that the Act applies to all housing options for persons
with disabilities, which includes assisted living facilities.4”
The District Court for the Eastern District of New York,
deciding a case involving an assisted living provider’s chal-
lenge to a city’s zoning ordinance, noted that there was no
“dispute that [the Fair Housing Act applies] to the facts pre-
sented in the instant action.”#8 Finally, the Department of
Justice has brought several fair housing cases against assist-
ed living facilities where the designation of an assisted living
facility as a dwelling was not challenged.4°

Since many states have directly incorporated the lan-
guage of the federal Fair Housing Act into their own state fair
housing laws, state courts have chosen to adopt federal
authority as persuasive when interpreting their own fair hous-
ing laws.>0 As a result, the approach taken by federal courts
would apply to an analysis of the applicability of state fair
housing laws to assisted living facilities.

Individual State Assisted Living Laws That
Have Adopted Fair Housing Language

Unlike the widespread adoption of general fair housing laws
by the states, less than 25 percent of states have incorporated
fair housing language in their assisted living statutes and
administrative rules. Only 10 statesS! have incorporated fair
housing language into, or referenced fair housing law in, their
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assisted living statutes and administrative rules. Of those,
four states®2 have incorporated fair housing language into
their general statutes, while seven states®3 have incorporated
the language into their administrative rules (Washington has
referred to fair housing laws in both its general statutes and
administrative rules). These state laws have taken one of two
approaches. They have either adopted provisions generally
prohibiting discrimination on the basis of disability, or specif-
ically mentioned or referenced reasonable accommodation
language in their law. No state has incorporated or made ref-
erence to the prohibition against inquiring into the nature or
extent of a disability into their assisted living regulations.

General Prohibition Against Discrimination

The degree to which each state references fair housing law
differs considerably. Of the 10 states that have incorporated
or referenced fair housing laws in their assisted living regu-
lations, five states generally prohibit discrimination on the
basis of disability.>4

Texas and Wisconsin go farther by referencing fair hous-
ing laws in their assisted living regulations. Wisconsin’s reg-
ulation directly references the Fair Housing Act with regard
to the prohibition of discrimination, and is the clearest of the
five states in applying fair housing law to their assisted living
facilities. Wisconsin’s regulations state that “the licensee [of
an assisted living facility] shall protect the civil rights of res-
idents as these rights are defined in ... Title VIII of the Civil
Rights Act of 1968 [Fair Housing Act] ... the Fair Housing
Amendments Act of 1988 ... and all other relevant federal
and state statutes.”®> Texas specifically mentions the Fair
Housing Act, but only in reference to a potential area of train-
ing for facility managers.56 Alabama, along with Louisiana,
says that facilities “must meet the applicable provisions of
federal law ... pertaining to nondiscrimination on the basis of
... handicap.”>7

Reasonable Accommodation Language

The remaining five states that address fair housing in the con-
text of assisted living facilities refer to or incorporate reason-
able accommodation language into their laws and
regulations.®® Only Rhode Island mentions the Fair Housing
Act by name, saying that “residents are entitled to all rights
recognized by state and federal law with respect to discrimi-
nation ... [including] ... [having] a service animal, consistent
with the ‘reasonable accommodations’ clause of the Fair

Housing Act.”>9 A second approach, taken by Washington
and Delaware, is to mention the need to provide “reasonable
accommodations,” and relating the definition back to the def-
inition found in federal law. Washington’s statute is typical of
this approach, mandating that “if a boarding home®0 licensee
chooses to provide assistance with activities of daily living,
the licensee shall provide at least the minimal level of assis-
tance for all activities of daily living consistent with ... the
reasonable accommodation requirements in state or federal
laws.”61

New Hampshire and Maine do not reference federal or
state law when requiring reasonable accommodations, but
they attach a condition similar to conditions contained in fed-
eral law. Maine’s regulation is typical, stating that a provider
must make reasonable accommodations in “regulations, poli-
cies, practices or services” when requested unless “the
accommodation ... imposes an undue financial burden or
results in a fundamental change in the program.”62

Lack of Awareness of Fair Housing Rights

According to a 2005 survey by the U.S. Department of
Housing and Urban Development regarding knowledge of
the protections of the Fair Housing Act, persons over the age
of 65 are the least knowledgeable age group with regard to
their rights under the Fair Housing Act.63 Combined with the
fact that only 58 percent of those with a disability (and only
54 percent of the total population) were aware that a failure
to allow construction of a wheelchair ramp violated the Fair
Housing Act,64 the 