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ranchised businesses have
operated in non-traditional
venues,1 such as military
bases and airports, for decades.2
Recently, as optimal street-side
real estate locations have become
more difficult to acquire and venues have considered the added
value of a recognized brand, franchisors and franchisees alike have
placed renewed focus on expanJoyce G. Mazero
sions in non-traditional venues.3
The growing presence of franchised businesses in non-traditional venues has been identified by
industry experts as a top trend in
franchising for 2011.4 Restaurants
have been leading the way with
over a half-dozen brands having
announced plans to establish franchised locations in non-traditional
venues over the past year.5 Other
types of franchise systems, such
as spas, have also found success
Suzanne Loonam Trigg
through expansion in non-traditional venues.6 Some in franchising view franchised locations
in non-traditional venues as a “predictable revenue stream
that’s only going to grow.”7
Although promising a captive audience and a potentially
unparalleled branding opportunity, non-traditional venues
can also present unique challenges. A franchisor must be
willing to adapt its concept, such as changes to the premises design, hours of operation, or the products and services
offered by a unit in a non-traditional venue.8 Many of these
changes are imposed by the unseen “elephant in the room,”
i.e., the non-traditional venue landlord or owner, which
involves an important third-party business relationship that
wields significant leverage because of its control over the

premises. These changes often require a franchisor to provide
its franchisees that operate units in non-traditional venues
with greater flexibility. Similarly, a franchisee will also need to
accommodate changes in the operation of its business, a skill
set possessed by many franchisees that have been successful in
non-traditional venues.9 Franchisors are also sometimes willing to grant greater flexibility to a franchisee that has access to
a venue to which they would not otherwise have access.
A franchisor must ensure that the host venue is suitable
for its concept.10 The franchisor will want to ensure that the
public’s perception of the brand will be positively influenced
by the appearance of units in particular host venues. In addition, the cost of starting and doing business in a non-traditional venue is often higher than at other locations,11 which
impacts the viability of a particular brand and a particular
franchise for a non-traditional venue.12 Once a franchisor
has determined that a particular host venue or particular set
of host venues is suitable for its concept, it will need to carefully select franchisees that have an understanding of how to
operate in non-traditional venues and to acquire the right to
operate, for example by winning bids.13
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Franchisees that operate in non-traditional venues commonly have one or more of the following characteristics:

Non-Traditional Versus Traditional
Franchisees
Development in non-traditional venues often involves single
and multiunit franchisees with solid experience in their chosen industries. Franchisors often encounter franchisees with a
large amount of specialized experience operating in non-traditional venues that differ from both the franchisor’s traditional
single and multiunit operators. Alternatively, a franchisor
may not give adequate consideration to a potential franchisee’s lack of experience operating in non-traditional venues,
in which event the franchisor and franchisee alike will face a
learning curve as each learns to adapt to such opportunities.
Common Differences and a Changed
Dynamic

•
•
•

Contractual relationships with the owners of nontraditional venues (facility contract)
Ownership of the franchisee’s own proprietary brands
Multiple franchise agreements with several franchisors
for one product or service category (portfolio of brands)
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•

•
•

Specialized experience in operating in and serving
the particular audience of a non-traditional venue;
national account status; or satisfaction of a particular
venue preference, such as certification as a disadvantaged business enterprise (DBE)
As much as or more operating experience than the
franchisor
As many or more financial, operational, and advertising resources as the franchisor

Any one of the above characteristics could change the
franchisor-franchisee negotiating dynamic and future relationship. As such, non-traditional franchisees will necessarily approach the franchisor-franchisee relationship with a
different set of expectations. Strong franchised brands usually have their choice of prospective franchisees, but in the
non-traditional setting a smaller number of franchisees have
the appropriate relationships and experience to represent the
franchisor’s brand successfully in a non-traditional venue.14
For some franchisees that operate multiple franchised
brands under facility contracts as a primary part of their
overall business, expansion will depend on the franchisee’s
exclusive facility contract and the landlord’s selection criteria. In such a case, a franchisee must emphasize, as a matter
of priority, the preservation of its facility contract. A facility contract that provides the prospective franchisee with
exclusivity within the venue greatly enhances the prospective
franchisee’s bargaining position with the franchisor. Even if
a prospective franchisee does not have an exclusive facility
contract, it may have experience operating in a particular
type of non-traditional venue that would be valuable to a
franchisor as it begins expansion into such venues.
Importance of Determining Values
More and more, successful companies are starting negotiations with an understanding of the expectations and desired
outcomes of each party. They are recognizing that “[a]s we
grow . . . it has become more and more important to explicitly define the core values from which we develop our culture,
our brand, and our business strategies.”15 Identifying core
values is a means to build a foundation for a business and
a lens through which to view an ever-changing marketplace
and smooth the negotiation process. Counsel for franchisors
or franchisees may not be accustomed to addressing core
business values during negotiation of franchise agreements.
Nevertheless, if a franchise system and a prospective franchisee have each identified core values prior to pursuing new
opportunities, each will understand the appropriate facility
and franchise partners they seek and will have a road map to
enter into concise, meaningful agreements.
Franchisor’s Values
Identifying the key tenets of the franchise system up front
enables a franchisor to determine how much flexibility it
can afford to give to a particular non-traditional venue or

prospective franchisee. First, a franchisor must identify those
aspects of its business that cannot be changed to ensure that it
and its franchisees only seek opportunities in appropriate nontraditional venues. For example, a host venue may only offer
a small space in which to operate the franchised business.16 A
transportation venue with heavy passenger traffic may require
restaurants, for example, to serve all meals through the day
even if such restaurants would only serve lunch and dinner
in another type of venue. Or a captive audience may impose
ceilings on retail prices.17 In addition, a franchisor must also
review its existing agreements to ensure that the establishment
of franchised units in non-traditional locations would not
result in a breach of any contract with an existing franchisee.
Following this analysis, the franchisor must determine
the characteristics of the ideal non-traditional franchisee
and what, if anything, it is willing to sacrifice to get such a
prospective franchisee. For example, a franchisor may wish
to consider the following questions:
•
•
•
•

•
•

•
•
•

Will the franchisor partner with its existing franchisees, or does it prefer a franchisee with a different
profile?18
Will the franchisee need prior experience operating in
the type of venue or certifications in connection with
a request for proposal (RFP) process?
Does the chosen venue have an exclusive or restrictive
facility contract with an operator?
Is the venue expensive to operate so that a well-funded franchisee is needed? Does the franchisor have a
tested business model, or will the model need to be
developed or modified?
Will the franchisor offer exclusive development rights
to any franchisee?
Is the franchisor willing to forgo or reduce initial fees
or ongoing royalties for the opportunity for its brand
to be featured in a non-traditional venue? Will the
franchisor or venue provide any construction, buildout, or operating capital?
Will non-traditional outlets benefit from the franchisor’s
current advertising program and pay advertising fees?
Will the non-traditional franchisee benefit from any
training programs?
Will it be difficult to protect the operational reputation of the brand for high-quality performance and
valuable know-how?

Franchisee’s Values
If the prospective franchisee does not stop to consider its
current and future business plans, it may acquiesce to franchise agreement terms that restrict its ability to effectively
operate its current business or to expand in the future. In
particular, if a non-traditional franchisee has or intends to
locate more than one franchised business within non-traditional venues, it must plan carefully to develop its portfolio.
Non-traditional franchisees will want to consider the following issues:
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•
•
•

•
•
•

Does an existing or planned facility contract or particular non-traditional venue require substantial
operational modifications?
If the franchisee has a facility contract, are its facility
partners seeking a particular type of business for the
venue?
If the franchisee wants to operate a franchise within
an existing franchise or within the protected territory
of the existing franchise, what restrictions has its current franchisor placed on such activity?
Will the franchisee agree to in-term or post-term covenants restricting its ability to operate competitive
brands?
Will the franchisee seek territorial rights within or
outside of the non-traditional venues?
When can the franchisee exit the franchise and under
what circumstances?

Once the franchisee has carefully developed its core values, it will have a solid basis upon which to compare different franchise offerings.
Key Considerations
One can imagine from the discussion of values above that a
franchisor and franchisee may reach significantly different
conclusions on their core values. In addition to each party’s
values, certain key considerations will guide the franchisor’s
program changes when it expands its franchise program to
include non-traditional venues.
Exclusivity and Encroachment
A franchisor expanding its franchise program by offering
franchises for the establishment of outlets in non-traditional venues may be faced with the limitations on its authority
to expand the system in areas where existing franchisees
have traditional locations. The franchisor should first
review the existing franchise agreements. If existing franchise agreements reserve the right for the franchisor to
operate in the specific type of non-traditional venue in the
franchisee’s territory, the franchisor can likely proceed but
will want to assess whether the new units would be likely
to cannibalize an existing franchisee’s sales. If the franchise agreement does not expressly reserve this right, the
franchisor will have to consider whether such rights have
been implicitly reserved. The franchisor may also choose
to offer the franchisee a right of first refusal to operate
outlets in non-traditional venues or may offer the existing
franchisee a reverse royalty to persuade it to accept the new
outlets without objection.
If an existing franchisee has the benefit of the implied
covenant of good faith and fair dealing under applicable
state law, the franchisor’s right to establish outlets in non-traditional venues could be limited unless the franchise agreement explicitly reserves the franchisor’s rights. The implied
covenant of good faith and fair dealing is a commonly

recognized basis for claims by franchisees against franchisors.19 The implied covenant of good faith and fair dealing
requires parties to a contract to act honestly in carrying out
the terms of a contract and to observe reasonable commercial standards.20
There is little guidance on encroachment of existing franchised businesses by locations in non-traditional venues. In
fact, by their very nature, non-traditional venues are, in large
number (with notable exceptions), captive audience facilities
that may not draw the same customers as traditional locations. Based on encroachment case law,21 the outcome of
a court’s or arbitration panel’s review of an encroachment
case based on the establishment of franchised outlets in
non-traditional venues would likely depend on the impact,
if any, to an existing franchisee’s sales, as well as the express
terms of the controlling franchise agreement.
Non-Competition Covenants
A franchisor will want to consider whether its typical noncompetition covenant for freestanding or traditional locations is suitable for franchisees that will only operate outlets
in non-traditional venues. Franchisors commonly seek to
impose traditional covenants against competition upon franchisees that operate in non-traditional venues because the
franchisor has the same interest in protecting its proprietary
and confidential information and business regardless of the
venue. But, as discussed above, many of the franchisees that
are best suited to establish units in non-traditional venues
operate a portfolio of similar businesses. Such franchisees
will be reluctant to agree to a non-competition covenant,
particularly post-term non-competition covenants. Further,
some non-traditional franchisees either own or wish to retain
the right to develop and operate their own proprietary brands
in a facility and therefore will not agree to non-competition
covenants that may hinder their ability to do so. Such franchisees will commonly agree to a limited non-competition
covenant that is a substantial departure from the franchisor’s
standard non-competition covenant.
One approach to reconciling the franchisee’s and franchisor’s interests with respect to non-competition covenants
may be to restrict the franchisee’s activities to a more limited
and defined group of concepts. For example, if the franchise
is for a pizza restaurant, the non-competition agreement
may be limited to concepts that derive a certain percentage
of their revenues from pizza or similar products, instead of
a broad covenant restricting the franchisee from operating any other casual dining restaurant. The agreement will
often limit the geographic scope of the non-competition
agreement to inside the particular facility with a carve-out
for preexisting deals. Finally, the non-competition covenant
may be limited to the term of the franchise agreement with
no post-term covenants. The franchisor may also require
the franchisee to take precautions to prevent confidential
information from being shared among the brands, such
as requiring certain employees to enter into confidentiality agreements. Likewise, the franchisor may require the
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franchisee to prohibit its managers from working for both
the franchisor’s brand and a similar brand.22
Financial Requirements and Fees
Initial Fees
The initial fees paid by a franchisee operating in a non-traditional venue may differ depending upon the rights granted to the franchisee. The authors’ review of a sampling of
franchise agreements for non-traditional venue locations
reveals that if the right to develop non-traditional locations
is granted in conjunction with a traditional franchise location, the fee is often less than the normal franchise fee. A
franchisor will likely place a great deal of importance on
recovering additional expenses that it will incur in developing a non-traditional franchise, unless it considers non-traditional franchises akin to a “loss leader,” which is desirable
for brand building and market penetration.23
Royalties
Royalties may range from the standard royalty for the franchisor’s system to a reduced royalty negotiated between the
franchisor and the franchisee, sometimes as an incentive to
the franchisee to develop non-traditional locations. Such
royalty reductions may be limited over time. A franchisor
may also agree to reduce a royalty rate initially in recognition of the increased costs to enter into a non-traditional
venue. It is important to note, however, that a non-traditional venue often has higher customer traffic and higher prices
leading to higher revenues, so a reduced royalty rate may not
necessarily result in reduced income for the franchisor.
Advertising Fees
Marketing often has reduced significance for a franchised
business operating in a non-traditional venue because the
location is ancillary to the host’s primary facility. Therefore,
a franchisee may negotiate to eliminate or decrease the standard marketing fee if the franchisee does not believe that
such advertising would be of particular benefit to the location. Most franchisors will want the franchisee to pay all
or most of the national or image advertising fee, and most
franchisors believe that a non-traditional franchisee should
contribute to a marketing fund whose purpose is to increase
image recognition and the goodwill of the concept. Nevertheless, a franchisor may not require franchisees operating
in non-traditional venues to participate in local or regional
advertising cooperatives where the non-traditional location
may receive fewer direct benefits.
Lease Rider
Franchisors commonly require franchisees to execute a rider
to the lease of the premises. Lease riders may include provisions that obtain the landlord’s consent to a possible assignment of the lease to the franchisor or give the franchisor

the right, but not the obligation, to cure any default of the
franchisee arising under the lease, among other things. If a
franchisor typically requires a lease rider, it may not be able
to do so for non-traditional venues. Few non-traditional
venues, particularly those that contract with large facility
managers, would permit the franchisor to operate the location if the franchisee were unable to do so or fails to comply
with the franchise agreement.
Termination, Relocation, and Transfer
A host venue may reserve the right to relocate an outlet
within the venue or to terminate the facility contract. In
such a situation, the franchisee should have the option to
terminate the franchise agreement or to relocate if the new
location is acceptable to the franchisor. Alternatively, the
franchisor should have the option to terminate the franchise
agreement if the relocation is not acceptable. The franchisee
should also have this right without incurring a penalty or
any liability for damages if the reason for the relocation or
termination of the franchised unit is not due to any default
by the franchisee. Therefore, the termination provisions in
the franchise agreement should be modified to take into consideration potential relocation or closing of the franchised
unit due to the actions of the host venue. This includes possible modification to the notice required for the franchisee
to terminate, which should be consistent with the notice
required under the facility contract.
As noted in the introduction of this article, franchisees
with access to venues where a franchisor would not otherwise be able to place a unit can have significant leverage.
With respect to the termination of an agreement with a franchisor, such a franchisee may request the right to unilaterally
terminate the franchise agreement without cause and without liability to the franchisor.
Curing Defaults and Cross-Defaults
Traditional franchise and development agreements often
include a cross-default provision. Cross-defaults provide
that, in a situation where a franchisee has the right to operate multiple franchised units, a default under one franchise
agreement may be grounds to terminate other franchise
agreements between the franchisee and franchisor. A large
institutional franchisee may have the bargaining power to
demand that the franchisor remove cross-default and similar provisions. Such a franchisee may also be permitted the
opportunity to cure most defaults.
Mutuality of Obligations
Finally, the franchisor and franchisee should each consider
whether, and to what extent, an agreement with increased
collaboration and mutuality of obligations is appropriate.
Although a standard form of franchise agreement may contain indemnification, limitation of damages, and other provisions that favor the franchisor, making such provisions mutual
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for a franchisee that will operate in non-traditional venues
may be requested by the franchisee. Moreover, a franchisee
with a significant portfolio and a facility contract may request
mutual confidentiality obligations. Because such a franchisee
must satisfy multiple parties (the franchisor and a facility with
which it has an agreement), the presence of a third party in
the franchisor-franchisee relationship may require the franchisor to permit a less one-sided approach in its agreement
with the franchisee.
Challenges and Opportunities
of Selected Venues
There are significant laws, regulations, and host venue rules
that must be accounted for and addressed in specific types of
non-traditional venues. In many cases, expansion into such
venues will be a franchisor’s first experience with a host of
new legal requirements, acronyms (AAFES, NAFI, ACDBE),
and customs, particularly those related to governmental and
quasi-governmental entities with extensive RFP processes.24
Although an exhaustive listing and analysis of potential
requirements stemming from contracts with the government
is well beyond the scope of this article, it is useful to explore
a few commonly encountered programs and regulations as
examples of how doing business with the government or a
government-influenced entity can, quite simply, change the
way that a franchisor and its franchisees do business.
Airports
In 2000, there were over 400 primary airports in the United
States.25 It is commonplace in such primary airports for waiting passengers to be able to access a wide variety of products and services, from fast food to clothing to a haircut.
Longer passenger wait times have also resulted in increased
restaurant and retail opportunities.26 To effectively pursue
opportunities at an airport, franchisors and their prospective franchisees must understand how to effectively navigate
an airport’s RFP process.27
Companies that operate shops or restaurants in airports
are often referred to as concessionaires. To obtain the right to
operate an airport concession, a prospective concessionaire
must prepare a lengthy response to an RFP. A well-prepared
response to an RFP is a significant undertaking, and an RFP
and concession agreement must be carefully reviewed by the
franchisee (and perhaps also the franchisor) to determine the
burdens placed on the operation of a business in the airport.
An airport may offer preproposal conferences and site visits to prospective concessionaires.28 If an airport accepts written questions regarding the RFP process, it is likely to share its
responses with other prospective concessionaires. It is imperative that a prospective airport concessionaire take advantage
of opportunities to attend conferences and site visits and to
submit questions. It may not have further opportunity to do
so after the proposal is submitted.29 Further, taking advantage of opportunities to attend site visits and have specific
questions answered will assist a prospective concessionaire in

tailoring its proposal to a specific airport, such as satisfying
an airport’s planned theme for concessions.30
Airports recently have recognized that the RFP process
often focuses on the needs of the airport rather than its customers and how businesses will perform commercially once
they are selected as airport concessionaires.31 Having recognized these facts, airports are likely to place increased emphasis during the RFP process on evaluating customer preferences
such as budget and health consciousness and the performance
of prospective concessionaires and their brands.32
As discussed further below with respect to airport programs, a prospective concessionaire may also need to consider, at the outset of preparing to respond to an RFP, the
partnerships or subcontractors that may be required to
position a proposal to suit an airport’s needs.33 For example, the Federal Aviation Administration (FAA) has placed
increased emphasis on the participation of disadvantaged
business owners in airport concessions, resulting in increased
consideration of such participation by airport authorities.34
DBE Utilization and ACDBE Programs
The U.S. government promotes and enforces various socioeconomic policies by imposing contractual obligations on
those who do business with it.35 FAA has enacted regulations that require U.S. airports to comply with, promote, and
enforce such policies in order for the airport to receive certain
benefits, which, in turn, leads airports to impose obligations
on concessionaires and other contractors that do business
with the airport. DBE and airport concessionaire disadvantaged business enterprise (ACDBE) programs play a significant role in many airport concessionaires’ businesses.
Many airports encourage or require their concessionaires
to purchase goods and services that are used in the operation
of the concession from businesses that hold certification as
a DBE. A franchisor that permits a franchisee to establish
an outlet in an airport should consider modifying certain of
its requirements with respect to the approval of suppliers to
permit the franchisee to fulfill its obligations under its lease
with the airport or to improve the franchisee’s odds of submitting a successful proposal in response to an RFP.
In addition, many airports are subject to the U.S. Department of Transportation’s requirements for participation of
DBEs in airport concessions.36 ACDBE programs actively
seek to achieve the participation of ACDBEs with the goal
of developing them so that they can compete for future contracts on an equal basis with successful non-DBE firms.37
As to franchisors, the participation of an ACDBE-certified
entity as a franchisee in an airport, or as a joint venture
partner with either the franchisor or a more experienced
franchisee, can provide a unique opportunity to develop a
relationship with and train a valuable franchise partner or
an opportunity for an existing franchise partner to expand
its business in a new way.
The ACDBE program requirements generally provide
that to qualify as a DBE, a firm and its majority owners /
control person(s) satisfy the following:
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be “responsible for a distinct, clearly defined portion of the
work of the contract.”44 If a franchisor grants a franchise
to an experienced franchisee, such as a management com2.
pany franchisee with a portfolio of franchises for operation
in airports, the franchisor can be reasonably assured of the
3.
franchisee’s operational experience and financial capability.
On the other hand, if a franchisor grants a franchise to a
joint venture, as afranchisee, it will need to ensure that the
ACDBE partner of such joint venture is also qualified, or
Federal regulations limit contracts under the ACDBE
capable of being trained and qualified, both in terms of
program to a five-year term under most circumstances.41 At
experience and financial security, to participate as a franchithe end of a term, to retain
see in the system. Because
ACDBE status, an ACDBE
the purpose of the ACDBE
must submit materials (such
program is to permit less
Military and other government
as personal net worth stateexperienced businesses an
installations may have significantly
ments, certificate of disadopportunity to participate
vantage, and affidavit of no
in airport concessions, in
more and different regulations than
some circumstances the
change) to prove such status
[have been] previously encountered.
more experienced joint
still exists prior to renewal.
venture partners may be
Although a franchisor
involved in training, coachmay offer qualified DBEs
ing, and guiding the ACDBE partners—an activity that may
the opportunity to become franchisees and to establish units
require increased involvement by the franchisor as well.45
in airports through the airports’ ACDBE programs, another
option exists. That is, the ACDBE regulations and certain
FAA guidance permit the establishment of joint ventures
Military Bases and Other Government
consisting of one or more DBE entities and one or more
Property
non-DBE entities to participate in an airport’s ACDBE program. A franchisor may choose to participate in or permit
Although similar to an airport in that it is subject to governthe formation of such a joint venture to operate a franchised
ment regulations and requirements, military and other govoutlet, and then permit the joint venture to become a franernment locations may have significantly more and different
chisee. Alternatively, a franchisor may wish to permit the
regulations than a franchisor or franchisee has previously
pairing of an experienced, well-funded franchisee or instiencountered.46 By entering into a contract with the U.S. govtutional franchisee with an ACDBE-certified entity for the
ernment, a private company subjects itself to a variety of
formation of a joint venture to serve as a franchisee and
federal statutes, regulations, and policies.47
airport operator. Joint ventures that participate in ACDBE
Army and Air Force Exchange Service (AAFES) and
programs must be carefully structured so that the DBE entithe Naval Exchange Service Command (NEXCOM) offer
ty has real and meaningful control of the overall business
rights to operate food service and other retail operations on
that is commensurate with its ownership interest.42
military bases.48 The goal of AAFES is to generate earnA joint venture for purposes of ACDBE programs is an
ings to be used for support of U.S. Army and Air Force
morale, welfare, and recreation programs.49 Quick-service
association of an ACDBE firm and one or more other firms
restaurants on U.S. Navy, Marine, and Coast Guard bases
to carry out a single, for-profit business enterprise, for which
are privately owned and operated as concessions usually by
the parties combine their property, capital, efforts, skills and
a franchisee but occasionally by a franchisor. On the other
knowledge, and in which the ACDBE is responsible for a
hand, AAFES owns and operates some franchises on its
distinct, clearly defined portion of the work of the contract
bases. AAFES publishes RFPs to operate retail businessand whose shares in the capital contribution, control, manes at Army and Air Force bases, both domestic and overagement, risks and profits of the joint venture are commenseas. The Navy Exchange System, through its command
surate with its ownership interest.43
headquarters, NEXCOM, does the same for Navy military
bases. Both are under the jurisdiction of the Department of
An airport considering accepting the proposal of an ACDBE
Defense. Both agencies maintain websites to facilitate the
joint venture for participation as a concessionaire will evaluexchange of information and submission of applications.
ate each independent element of the above definition. Each
AAFES is one of the three largest restaurant franchisees in
element must be satisfied for the firm to be eligible for parthe United States with annual revenues of $10.8 billion.50
ticipation in the ACDBE program.
Among other laws and regulations, an employer entering
For many businesses, the most significant aspect of
into government contracts potentially subjects all or some
ACDBE participation via a joint venture is the requirement
of its operations to a variety of federal laws, regulations, and
that the ACDBE partner or partners of the joint venture
executive orders that relate to employment matters.51 These
1.

The firm is owned/controlled by a socially and economically disadvantaged individual who is a U.S. citizen or permanent resident.38
Such individual’s net worth does not exceed $750,000,
with certain exclusions.39
The firm is a small business, and its gross receipts,
averaged over the firm’s previous three fiscal years, do
not exceed $52.47 million.40
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laws may require the development and implementation of
comprehensive affirmative action programs and may also
require a business to pay its employees at rates equal to or
above wages suggested by the government.
Wage Laws
An agreement with a non-appropriated fund instrumentality (NAFI) may require compliance with the Davis-Bacon
Act. The Davis-Bacon Act and related laws require a contractor and its subcontractors to pay employees the “locally
prevailing wages and fringe benefits.”52 The Davis-Bacon
Act has two practical consequences for franchised businesses. First, a franchised business may operate on slim margins
that make the payment of prevailing wages impracticable
and a financial burden. Second, a franchisor should note
that the payment of locally prevailing wages by a franchisee
will impact operating costs, and therefore the franchisee’s
costs could differ from the franchisor’s disclosed estimate of
initial investment and, potentially, the franchisor’s financial
performance representation.
Executive Order 11246
The Office of Federal Contract Compliance Programs
(OFCCP), a division of the U.S. Department of Labor, is
the regulatory body charged with the enforcement of certain
federal laws that require equal employment opportunity.53
Franchisors contracting with the government or permitting franchisees to contract with the government are often
particularly concerned about the implications of Executive
Order 11246 (EO 11246), which imposes non-discrimination and affirmative action obligations on covered holders
of federal government contracts and subcontracts. The
requirements of EO 11246 apply not only to the contractor
that has a direct agreement with the government but also
to certain subcontractors and to entities that are deemed to
be a single entity with the contractor for purposes of EO
11246.54 OFCCP uses a five-factor test to determine whether
multiple businesses or organizations are so closely related as
to be deemed a single entity.55
Courts’ examinations of whether a franchisor is a “single
employer” with a franchisee are instructive as to whether a franchisor is a single entity. As under a “single employer” test, courts
analyze whether there is centralized control over labor relations. Courts have found that “broad general policy statements
regarding employment matters are not enough to make the
required showing of centralized control over labor relations.”56
Other laws and regulations may apply, the most extensive of which may be found in the general provisions published by NEXCOM and terms and conditions published by
AAFES. Selected examples appear below.
Most-Favored Customer Clause
The general provisions require certifications from the contractor that “prices, terms and conditions . . . do not exceed

prices then being charged the Contractor’s most favored customer or another military exchange for like items,” and that
the contractor will extend reductions, promotional offers, or
other special terms to NEXCOM.57 These certifications may
cap selling prices to those of the lowest franchised outlet in
the geographic market area surrounding the subject outlet.
Business Codes of Ethics
Both NEXCOM and AAFES have adopted standards of
conduct relating to ethical rules for conducting business and
personal activities.58 To show how seriously bribery is treated,
an article in Stars & Stripes, the military newspaper, reported
on a three-year prison sentence given to a former AAFES
officer “for taking bribes to help [a] Korean telecom firm . . .
keep a lucrative contract selling Internet and phone service
to U.S. troops in South Korea.”59 The South Korean official
received a corresponding five-year term in his home country.
Randolph-Sheppard Act for the Blind (RSA)
The Randolph-Sheppard Act for the Blind (RSA)60 gives
blind vendors priority on federal property for vending facilities, which are broadly defined and would include retail
food vendors. Under the RSA, the Department of Defense
must seek the approval of the Secretary of Education when
it solicits for nationally franchised fast-food restaurants. In
disputes involving Burger King and McDonald’s franchise
agreements for military installations, an arbitration panel
held that the franchise agreements violated the RSA because
AAFES and NEXCOM failed to provide for the RSA. The
remedy was for AAFES and NEXCOM to contact the state
licensing agency in each state with a Burger King or McDonald’s facility to establish an acceptable procedure for identifying, training, and installing blind vendors as managers of
all current and future Burger King or McDonald’s operations. The licensing agency must receive 120 days’ written
notice of any new Burger King or McDonald’s operations.61
RFPs and Timing
An RFP and accompanying or incorporated documents
reflect most of the requirements applicable to an operator of a
business on government property. In addition, during the RFP
process, AAFES and NEXCOM are likely to disclose a significant amount of demographic information about a particular
base on which the franchised business is to be operated. However, the process of completing an application, the length of
time of the selection process, the competition for a base location, and the ultimate opening of an outlet may take years.62
Hotels
Hotels, of all non-traditional venues, often feature the most
creative ownership structures and may subject a franchisor
to a variety of changed relationships. Options for franchised
businesses in hotels include the following:
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•
•
•

•

Traditional Franchisee: A franchisor offers a franchise to a franchisee to open a non-traditional restaurant that will be established within a hotel.
Hotel as Franchisee: A franchisor directly licenses a hotel
(or chain of hotels) to operate franchised businesses.
Partnerships / Hybrid Options: A franchisor partners
with a chain of hotels to operate franchised businesses
in multiple hotels. Each is expected to contribute to the
establishment and operation of the franchised locations.
Management Company: A large, experienced management company operates franchised businesses
within hotels.

Hotel as Franchisee
Where the hotel facility is the franchisee, the parties only
need to enter into the franchise agreement. This can either
be between the brand and the hotel or between the brand
and an approved subsidiary of the hotel created for the purpose of operating the franchised unit. Generally, a chain of
facilities would pair with a restaurant or similar franchise
brand in a cobranding arrangement to develop multiple
units in multiple facilities.
Hybrid Options
A franchisor and a chain of hotels may enter into a partnership for the establishment and operation of the brand’s restaurants within such hotels. If a partnership is undertaken,
the brand and hotel may choose to
•
•
•

•
•

Split the costs of developing plans and converting
space for use as the franchised business
Forgo rent for lease of the space for the franchised
business in exchange for the franchisor covering the
cost of converting the space
Forgo a franchise agreement in favor of a joint venture
or other hybrid arrangement set forth in an agreement
that defines the terms of the relationship, including
roles, responsibilities, and the splitting of expenses
Eliminate license fees (i.e., royalties), assuming that
each will benefit by a portion of profits, increased
brand recognition, or both
Divide responsibilities for some personnel, e.g., a
hotel could provide back-of-house staff, waiters, etc.,
and the franchisor could provide a general manager,
chef, or both.

Management Company
Where the transaction is structured so that the outlet is to be
operated by a management company, several agreements are
involved, including the following: (1) the management agreement between the hotel facility and the management company, under which the management company agrees to operate
the hotel’s restaurants; (2) the franchise agreement between
the brand and the hotel; and (3) the management company

acknowledgment in situations where the brand agrees that
the management company will operate the restaurant within
the hotel in accordance with the license agreement requirements and will pay fees on behalf of the hotel.
In this type of transaction, the hotel facility and the
management company typically share employees as set
forth in the management agreement. The brand imposes
necessary restrictions (e.g., such employees may not wear
a uniform unless working at the branded restaurant). The
brand also will require that all employees attend its training or meet its training requirements and may require
that management employees sign confidentiality agreements. The management company will be responsible for
reporting sales to the brand and paying fees based on a
percentage of sales. The management company must have
the capability to track sales from the restaurant separately
from other sales at the hotel.
Dual-Brand Franchisee
Dual-brand issues can arise when the particular hotel venue
is also franchised, creating a franchised unit of one brand
within a franchised unit of another. This situation may present significant challenges for a franchisor. If the hotel is
franchised, there is the potential that the franchisee will lose
its rights to operate under the current brand. If the franchisor’s consent to the operation of the franchised outlet within
the hotel is contingent upon the hotel not changing brands,
the agreement between the franchisor and franchisee should
reflect such circumstance.
Conversely, the hotel franchisor or operator may want
to restrict the brand from entering into licenses with other
hotel brands if the hotel franchisor sees the partnership with
the brand as a way to distinguish itself from its competitors.
This situation typically does not arise with coffee outlets or
gift shops but can occur with a more specialized outlet such
as a restaurant or a spa.63
Amusement Parks, Casinos,
and Tribal Venues
Amusement Parks
Amusement parks have some of the same characteristics
as other non-traditional venues. Like military bases, they
tend to be large captive audience facilities, the largest of
which operate much like municipalities. Many amusement
parks are experienced operators with strong proprietary
brands. Because of the potential for brand reinforcement
through affiliation with these amusement parks, franchisors
may encounter difficulties in entering these venues due to
increased competition with other brands. Amusement parks
will often put out RFPs and take bids from several of the
top brands in the industry. Additionally, some amusement
parks have relatively significant bargaining power. Therefore, franchisors may have to make modifications to their
menu offerings, trade dress, training and personnel requirements, and use of suppliers to fit in with the park’s theme.
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Casinos
Many franchisors are seeking the opportunity to open franchised businesses in casinos due to the captive audience of
“diverse clientele with winnings to spend.”64 To the extent
that they are associated with hotels, casinos also present
some of the same concerns discussed in the hotel section
earlier, including complex organizational structures.
Non-traditional franchise agreements for outlets in gaming locations need to be in compliance with state gaming
regulations. Depending on the state, franchisors could be
subject to regulations that require them to provide disclosure, register, and pay fees even though they are considered
non-gaming suppliers or vendors. As the required compliance with the particular state regulations could be a lengthy
process, franchisors are encouraged to verify whether they
are in compliance early on in their discussions with potential
non-traditional venues in gaming outlets.
Tribal Venues
Non-traditional franchising in tribal venues involves several
challenges due to issues of sovereign immunity, tribal corporations, and tribal gaming regulations, among others.
Tribal entities within the United States are considered
sovereign nations and, as such, are immune from suit
without their consent.65 A tribe may only be sued if the
suit is authorized by Congress or if the tribe has expressly
waived its sovereign immunity.66 Tribal sovereign immunity
applies to both governmental and commercial contracts
with tribes that are made both on and off the reservation.67
Sovereign immunity, however, applies only to the tribal
entity itself and not to individual members of the tribe.
Therefore, franchisors need to be certain of the people and
entities with whom they are contracting. The appropriate
names should appear in the contract with signatures for
people who have authority to bind the tribe. Further, the
franchise agreement should reflect that sovereign immunity
has been waived.
It is important for a franchisor to note the prospective
franchisee’s particular type of tribal organization. Tribes
can be organized under either tribal, state, or federal law. If
a tribe is organized under § 17 of the Indian Reorganization
Act of 1934 (IRA),68 the Secretary of the Interior issues a
charter to the tribe, which separates its governmental and
business functions.69 A § 17 tribal corporation is similar to
most corporations in that it is a separate legal entity with
articles of incorporation and bylaws. An important difference for franchisors to note between a § 17 corporation and
a tribal corporation formed under the laws of the particular
states is that the state-formed entity will not enjoy the privilege of sovereign immunity.
Under the Indian Gaming Regulatory Act, a tribe may
conduct gaming activities within a state if there is a valid
compact between the tribe and the state where the gaming activity is to take place.70 As such, tribal gaming venues
are subject to both state and tribal gaming regulations. If a

franchised business is to be opened within a tribal gaming
venue, franchisors should ensure that their agreement complies with both the state and tribal regulations.
Mobile Franchise Units
The growth of mobile restaurant franchises has been identified as a top franchise industry trend in 2011.71 Mobile units
are a rapidly growing segment of the restaurant industry
that are attracting substantial media and consumer attention, and many franchisors are adapting their concepts to
include mobile units. “Many brick-and-mortar eateries have
added mobile units in recent years, and more are expected to
do the same, including national brands.”72 In August 2009,
approximately one of eight consumers (13 percent) reported
visiting a mobile food truck in the preceding six months.
Nearly a year later, twice as many—slightly more than one
in four consumers (25 percent)—reported having visited a
mobile food truck in the past six months.73 Although many
non-traditional franchise locations can be as expensive as
traditional locations because of high rental and other costs,
mobile units are less costly than traditional franchise units,
making them an attractive option for franchisors looking to
achieve brand recognition while providing franchisees with
a lower-cost option to obtain a franchise.74
As discussed earlier with respect to encroachment upon
existing franchisees’ exclusive territories (or existing businesses without an exclusive territory), franchised outlets that
are operated from mobile units present unique concerns. A
mobile unit requires the franchisor to structure the program
in a way that protects its existing franchisees’ sales but also
permits the new franchisee with a mobile unit enough latitude
to conduct its business. Further, the franchisor should consider whether it will reserve for itself certain rights with respect
to mobile units, such as the double non-traditional venue scenario of a mobile unit operating at or near a stadium.
Colleges, Universities, and Other
Educational Facilities
Colleges, universities, and other educational facilities present significant opportunities for food service franchises to
expand. Food service sales at primary, secondary, and postsecondary schools were projected to reach $41.15 billion in
2010, an increase of 2.5 percent over 2009.75 As to colleges
and universities, nearly half of all student meals are purchased on campus, whether at a food service facility or at a
convenience store or other retail outlet.76 Franchised businesses have long played a role in educational food service,
with branded restaurants appearing on college campuses
and other offerings appearing in schools.
Management companies often have an exclusive facility
contract to provide educational food service.77 Therefore, as
discussed earlier, franchisors must be prepared to provide
the management company with the necessary flexibility to
satisfy the requirements of the educational institution for
the significant bargaining power of a management company.
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Conclusion
Franchising has long been about more than single-unit operators opening up a roadside stand with a small investment. In
many ways, the recent expansion of and attention to franchised
outlets in non-traditional venues is the latest chapter of an
industry that grows, regroups, and reinvents as needed to keep
pace with modern trends. To fully embrace this trend, franchisors and franchisees alike will want to be prepared to identify
their core values, plan for expansion into non-traditional venues
in a way that honors those core values, and then reach agreement on terms for operation that give deference to the everchanging environment that non-traditional venues present.
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