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We will limit this discussion to the American Bar Association (“ABA“) Model Rules of
Professional Conduct. In most cases the states have rules identical to, or very similar to,
the Model Rules. Where there is disparity, we will point it out.
Lawyer Conduct. The most important rule on truthfulness is Model Rule 4.1(a). It says
a lawyer may not lie to a third person. The rule contains no exception for negotiations.
Model Rule 8.4(c) overlaps with Rule 4.1(a) in providing that a lawyer may not engage in
“dishonesty, fraud, deceit or misrepresentation.” See, too, The Restatement (Third) of the
Law Governing Lawyers § 98, cmt. C (2000), and Geoffrey C. Hazard, Jr. & W. William
Hodes, The Law of Lawyering § 65.5 (3d ed. 2001).
In April 2006 the ABA Ethics Committee issued its Formal Opinion 06-439, entitled,
“Lawyer’s Obligation of Truthfulness When Representing a Client in Negotiation:
Application to Caucused Mediation.” It repeats the obvious that a lawyer may not lie.
The opinion does recognize that lawyers may be expected to “puff” as to certain issues.
For example, the lawyer for the seller of real estate can probably say that seller expects a
number of offers for the property in a certain price range. What the lawyer cannot say is
that they have a firm offer from and undisclosed buyer for X dollars, when in fact there
have been no offers.
Client Conduct. The situation gets trickier when, during negotiations, it is the client who
is lying. Model Rule 1.2(d) provides that a lawyer may not assist the client in committing
a crime or fraud. All states have such a rule. Moreover, Model Rule 1.16(a)(1) provides
that the lawyer must withdraw from the representation where to continue would cause a
violation of a rule.
Suppose a lawyer is aware that her client is lying to the other side in a negotiation. We
have just seen that the lawyer cannot continue if the client persists. Under what
circumstances may or must the lawyer warn others of the client’s intentions? Model Rule
1.6, the confidentiality rule, plays a role. Rule 1.6(b)(2)&(3) now allows a lawyer to
“blow the whistle” to prevent the client from committing a fraud on another or to rectify a
fraud that has already occurred. Most states have comparable exceptions to their
confidentiality rules. A few states provide that a lawyer must report client fraud.
Now return to Rule 4.1. Recall that Rule 4.1(a) says that a lawyer may not lie. Rule
4.1(b), however, says a lawyer must disclose a client’s lie when it is “necessary to avoid
assisting a criminal or fraudulent act by a client.” That sentence ends with “unless
disclosure is prohibited by Rule 1.6.” Recall, though, that most states have provisions in
their versions of Rule 1.6 that permit disclosure. Thus, in many states, the lawyer may
have the obligation to blow the whistle on a client.

Caution: the interplay of these rules is extraordinarily complex, and the consequences of
acting under them can be enormous. The average good lawyer needs to consult with an
ethics expert before deciding on a strategy to deal with suspected client fraud.
Conduct within an Organization. Where the client is an organization, Model Rule 1.13
(“Organization as Client”) is implicated. Assume that the lawyer and an officer of the
client are negotiating a transaction with another party. Assume further that the officer is
making claims that the lawyer knows (or strongly suspects) are not true. The lawyer
should first attempt to straighten out the officer. Failing that, Rule 1.13(b) provides that
the lawyer must go over the officer’s head (“climb the ladder“) even to the board of
directors, if necessary. Prior to 2003 Model Rule 1.13 did not make climbing the ladder
mandatory, nor did the rules of most states. Subsequent to the ABA changes in 2003
many states have amended their versions of Rule 1.13 to make climbing the ladder
mandatory.
As to public companies, the SEC has adopted 17 C.F.R Part 205, which, among other
things, requires, under some circumstances, the lawyer to climb the organizational ladder.
To illustrate the complexity of the SEC requirements, many well-run law firms have
committees of lawyers devoted to seeing that the regulation is followed and providing
training to securities lawyers on the regulation.
A recent Ninth Circuit decision provides a vivid illustration of how negotiation principles
apply under federal securities law, Thompson v. Paul, 2008 U.S. App. LEXIS 22307 (9th
Cir. Oct. 27, 2008). First, a warning: the Ninth Circuit’s opinion and the district court’s
decision were in the context of a motion to dismiss a complaint under Rule 12(b)(6) of
FRCP. That means both courts took the allegations of the complaint to be true. The
“facts” that follow were taken from Ninth Circuit’s opinion, which, in turn, came from
the complaint. Thus, while the complaint is harsh, plaintiff has, as yet, proven nothing.
Pamela Thompson was CFO of YP.Net until May 2002, when she resigned over the
failure of top management to make certain disclosures to the SEC. Upon her resignation
she reported her misgivings to the SEC. YP.Net then sued Thompson, and Thompson
counterclaimed. That case settled with YP.Net agreeing to give Thompson a
considerable amount of YP.Net stock. Three days after the settlement was signed, the
CEO of YP.Net was "indicted on 29 counts of fraud, conspiracy, money laundering, and
orchestrating a Ponzi scheme." The indictment had a negative effect on the value of the
YP.Net stock Thompson received in the settlement.
Because of her loss in the stock’s value, Thompson brought this case against the lawyers
(“Lawyers”) who had negotiated the settlement on behalf of YP.Net. Thompson claimed
that Lawyers had represented to her that the CEO of YP.Net was not under criminal
investigation when Lawyers knew that the CEO was, in fact, under investigation.
Thompson further claimed that she did not know about the investigation. One of the
counts in Thompson'
s complaint was that the lawyers'misrepresentation about the CEO'
s
troubles violated Section 10(b) of the Securities Exchange Act. Lawyers moved to
dismiss the complaint. The trial court granted the motion, holding, among other things,
that under Arizona law, Thompson had no right to rely on the representations of YP.Net'
s

lawyers. In this opinion the Ninth Circuit reversed, holding that state law standards do
not apply to claims under Section 10(b). The Ninth Circuit acknowledged that at the
summary judgment or trial stage it may well develop that Thompson knew much more
about the CEO'
s problems than she claimed in the complaint.
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