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I.	 Recent Evolution of Loan Document 
Provisions: Natural Evolution or Sign of a 
Turn in the Cycle? 



Annex A:  Defeasance 

•	 either (x) direct, non-callable obligations of the United States of 
America or (y) non-callable obligations, other than U.S. Treasury 
Obligations, that are “government securities” within the meaning of 
Section 1.860G-2(a)(8) of the Treasury Regulations, as amended, 
that are acceptable to each applicable rating agency, in each case, 
and that provide for payments prior, but as close as possible, to all 
successive Payment Dates occurring after the Release Date through 
and including the Maturity Date, with each such payment being equal 
to or greater than the amount of the corresponding installment of 
principal and interest required to be paid under the Note. 



Annex B: Replacement Reserve Tests


• Written request to disburse and certification 

• Invoices 

• Lien waivers/mandatory threshold 

• Architect’s certification/monetary threshold 

• C of O/ monetary threshold 



Annex C: Cash Management 

i.	 First, to the Taxes and Insurance Reserve Account; 
ii.	 Second, to the Monthly Payment Amount; 
iii.	 Third, to the Replacement Reserve; 
iv.	 Fourth, if applicable, to other reserves; 
v.	 Fifth, to other amounts due and payable under the Loan Documents; 
vi.	 Sixth, to monthly Cash Expenses, less management fees payable to 

affiliates of Borrower, pursuant to the terms and conditions of the related 
Approved Annual Budget; 

vii.	 Seventh, to the payment of Extraordinary Expenses approved by Lender, if 
any; 

viii. [Eighth, from and after the Maturity Date, to Lender, to be applied to the 
reduction of the outstanding principal balance of the Note]; 

ix.	 [Ninth, from and after the Maturity Date, to Lender, to be applied to Accrued 
Interest] and 

x.	 Lastly, and provided no Event of Default has occurred, any excess amounts, 
if any, shall be disbursed to Borrower. 



A. Defeasance 

B. Reserves 

C. Cash Management




D. SPE Provisions




Annex D: SPE Provisions


• No other business 
• No other property 
• No consolidation 
• Organizational formalities 
• No loans to others 
• No subs 
• No commingling 
• No debt beyond limited trade debt/financing leases 
• Arms length related party agreements 
• No guarantees 
• Own tax returns 
• Adequate capital/remain solvent 
• ___________________________ 

• unanimity to file bankruptcy 
• ___________________________ 

• structures 



Annex D:  SPE Provisions 

LLC or LPS 
Borrower 

CORP OPEN 

LCC, Corp 
or Individual 



E. Recourse Carve Outs




Annex E: Recourse Carve Outs


• Unpaid balance of the Loan in the event of: 
•	 any fraud, willful misconduct or material misrepresentation by Borrower or any 

Guarantor 

•	 failure to make the first full monthly payment of principal and interest due 
under the Note 

•	 a breach of the terms of the SPE Provisions 

•	 the voluntary filing by Borrower, or the filing against Borrower by any 
Guarantor or any affiliate of any Guarantor, or an involuntary bankruptcy filing 
against Borrower in which Borrower or Guarantor acts in collusion 

• Loss, liability, damage, cost, expense: 
•	 waste 

•	 misapplication, misappropriation or conversion of: rents or security deposits 

•	 insurance proceeds 

•	 awards or amounts received in connection with the condemnation 

•	 Environmental Matters 



F. Prepayment Provisions


G. Borrower Comments 



II. Insurance


A. Terrorism 



B. Windstorm 

C. Lender Coverage Warning




D. ACORD Forms




Annex G:  ACORD




III. Lender Liability


The three “c’s”: 

1. course of conduct 

2. consistency 

3. conversations. 




